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1. Leave granted.

2. The appellants call in question |I|egality of the order
passed by a | earned Single Judge of the Patna Hi gh Court

di smissing the Crimnal Revisionfiled by them Challenge
before the H gh Court was to the revisional order passed by

| earned Additional Sessions Judge, Fast Track Court No. 1,

Moti hari. By order dated 10.09.2004, learned Additiona

Sessi ons Judge set aside the order of |earned Judicia

Magi strate, Mtihari in GR No.996 of 99/ Tr. No.693 of 2004.

3. Background facts in a nutshell are as follows: -

FIR was | odged on 29.05.1999 by Manzoor Baitha

al l eging that his parents, brother and sisters had a fight wi'th
his famly menbers. Annu Siddiqui hit on the head of his son
Akbar Hawari with the butt of a pistol and he al so snatched
away a wrist watch of his son. Cogni zance was taken on
27.9.1999 and charge-sheet was filed on 09.09.1999. Charges
were franmed on 14.3.2000. Only three persons were arrayed

as accused persons and the present appellants were not
arrayed as accused. It appears that a protest petition was
filed before charges were franed on 14. 03. 2000 but the sane
was rejected. Recording of prosecution evidence commenced

on 16.04.2001 and continued till 29.04.2002. The prosecution
evi dence was thereafter closed and the statement of accused
persons was recorded in ternms of Section 313 of the Code of
Crimnal Procedure, 1973 (in short "Cr.P.C.") on 19.02.2003.
Thereafter on 07.05.2003, an application in ternms of Section
311 Cr.P.C. was filed and was all owed and two nore witnesses
i.e. PW 4 and 5 were examined. An application under Section
319 Cr.P.C. was filed on 14.01. 2004 stating that new evi dence

has surfaced which requires the trial of the present appellants.

It is to be noted that PW 4 and 5 were exam ned on 6.1.2004
pursuant to the order in the application filed under Section
311 Cr.P.C. The petition filed under Section 319 C.P.C. was
rejected by the Trial Court holding that no case was nmade out
for putting the appellants on trial. Learned Sessions Judge
was noved for revision and the sane was all owed. The Hi gh
Court dism ssed the revision petition filed on the ground that
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there are materials agai nst the appellants.

4, Learned counsel for the appellants submitted that the
application under Section 319 C.P.C. was nothing but an
abuse of process of the court as the narration of facts above
woul d go to show. Every possible attenpt was nmade to

i ntroduce materials against the appellants which were not on
record. Even after the exanmination of the accused under
Section 313 Cr.P.C., an application under Section 311 Cr.P.C.
was al l owed. Two witnesses were exam ned on 6.1.2004. Even
their evidence in no way connects the appellants to the all eged
incident. PW 1, 2 and 3, who were exani ned on 16. 04. 2001,

8. 01. 2002 and 29. 04.2002 nerely stated about the all eged
presence of the appellants. No definite role was ascribed to
them Therefore, the application in ternms of Section 319
Cr.P.C. was not maintai nable and in any event was mal a fide.

5. Learned counsel for the State submitted that the
prosecution has not filed any application under Section 319
Cr.P.C It was only PW1, the informant who had filed such an
application. Learned counsel for the conplainant \026 respondent
No. 2 subrmitted that the appellants were named in the FIR

PW 1, 2 and 3 spoke about their presence. Therefore, they
shoul d have been arrayed as accused persons.

6. The paraneters for dealing wth an appl|cat|on under Section
319 Cr.P.C. have been laid down by this Court in several cases.
7. In M chael Machado and Anr. v. Central Bureau O
I nvestigation and Anr.. (2000 (3) SCC 262) it was observed as
foll ows: -
"The basic requirenents for invoking the
above section is that it should appear to the
court fromthe evidence collected during tria
or in the inquiry that sone other person, who
is not arraigned as an accused in that case
has committed an of fence for which that
person could be tried together with the
accused already arraigned. It is not enough
that the court entertai ned sone doubt, from
the evidence, about the invol venent of -anot her
person in the offence. |In other words;, the
court must have reasonabl e satisfaction from
the evidence already collected regarding two
aspects. First is that the other person has
commtted an of fence. Second is that for such
of fence that other person could as well be tried
along with the already arrai gned accused.

But even then what is conferred on the
court is only a discretion as could be discerned
fromthe words "the court may proceed agai nst
such person." The discretionary power so
conferred shoul d be exercised only to achieve
crimnal justice. It is not that the court should
turn agai nst anot her person whenever it cones
across evi dence connecting that other person
also with the offence. A judicial exercise is
called for, keeping a conspectus of the case,

i ncluding the stage at which the trial has
proceeded al ready and the quantum of

evi dence collected till then, and also the
amount of tine which the court had spent for
col l ecting such evidence. It must be
renmenbered that there is no conpelling duty
on the court to proceed agai nst other persons.
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The court while deciding whether to
i nvoke the power under Section 319 of the
Code, nust address itself about the other
constraints inmposed by the first linmb of sub-
section (4), that proceedings in respect of
new y-added persons shall be conmenced
afresh and the wi tnesses re-exam ned. The
whol e proceedi ngs nmust be recomrended from
the beginning of the trial, summon the
Wi t nesses once agai n and examni ne them and
cross-examne themin order to reach the stage
where it had reached earlier. |f the w tnesses
al ready examned are quite large in nunber
the court nust seriously consider whether the
obj ects sought to be achi eved by such exercise
are worth wasting the whol e | abour al ready
undertaken. Unless the court is hopeful that
there is a reasonable prospect of the case as
agai nst  t‘he new y- brought accused ending in
bei ng convicted of the offence concerned we
woul d say that the court should refrain from
adopting such a course of action”

8. Shashi kant Singh Vs. Tarkeshwar Singh and Anr. (2002 (5)
SCC 738), it was, inter-alia observed as follows: -

"The intention of the provision here is
that where in the course of any enquiry into,
or trial of, an offence, it appears to the court
fromthe evidence that any person not being
the accused has comitted any of fence, the
courts may proceed agai nst himfor the offence
whi ch he appears to have committed. At that
stage, the court woul d consider that such a
person could be tried together with the
accused who is already before the court facing
the trial. The safeguard provided in respect of
such person is that, the proceedings right from
the begi nni ng have nandatorily to be
commenced afresh and the w tnesses reheard:
In short, there has to be a de novo trial against
him The provision of de novo trial is
mandatory. It vitally affects the rights of-a
person so brought before the court. It would
not be sufficient to only tender the w tnesses
for the cross-exam nati on of such a person
They have to be exam ned afresh. Fresh
exam nation-in-chief and not only their
presentation for the purpose of the cross-
exam nati on of the newy added accused is the
mandat e of Section 319 (4). The words "could
be tried together with the accused" in Section
319 (1), appear to be only directory. "Could
be" cannot under these circunstances be held
to be "must be". The provision cannot be
interpreted to nean that since the trial in
respect of a person who was before the court
has concluded with the result that the newy
added person cannot be tried together with the
accused who was before the court when order
under Section 319(1) was passed, the order
woul d become ineffective and inoperative,
nullifying the opinion earlier forned by the
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court on the basis of the evidence before it that
the newly added person appears to have

commtted the offence resulting in an order for
hi s bei ng brought before the court."

9. Again in Krishnappa Vs. State of Karnataka (2004 (7)
SCC 792), it was observed as follows: -
"I't has been repeatedly held that the
power to summon an accused is an
extraordi nary power conferred on the court
and shoul d be used very sparingly and only if
conpel ling reasons exist for taking cognizance
agai nst the other person agai nst whom acti on
has not been taken.

In the present case, we need not go into
the question whether prima facie the evidence
i nplicates the appellant or not and whet her
the possibhility of his conviction is renote, or
hi s presence and instigation stood established,
for in our viewthe exercise of discretion by the
Magi strate, in any event of the matter, did not
call for interference by the H gh Court, having
regard to the facts and circunstances of the
case.

In Mchael Machado v. Central Bureau of
I nvestigation construing the words "the court
may proceed agai nst such person” -in Section
319 CrPC, this Court held that the power is
di scretionary and should be exercised only to
achieve crimnal justice and that the court
shoul d not turn agai nst another person
whenever it comes across evi dence connecting
that other person also with the offence. This
Court further held that a judicial exercise is
called for, keeping a conspectus of the case,
i ncludi ng the stage at which the trial has
al ready proceeded and the quantum of
evidence collected till then, and al so the
amount of tinme which the Court had spent for
col l ecting such evidence. The court, while
exam ni ng an application under Section 319
CrPC, has also to bear in nmind that there is no
conpel ling duty on the court to proceed
agai nst other persons. |In a nutshell, it means
that for exercise of discretion under Section
319 CrPC, all relevant factors, including the
one noticed above, have to be kept in view and
an order is not required to be nmade
mechani cally merely on the ground that some
evi dence had cone on record inplicating the
person sought to be added as an accused.

Applying the test as aforesaid to the facts
of the present case, in our view, the tria
Magi strate is right in rejecting the application
The incident was of the year 1993. Seventeen
wi t nesses had been exam ned. The statenents
of the accused under Section 313 CrPC had
been recorded. The role attributed to the
appel | ant, as per the inpugned judgnent of
the Hi gh Court, was of instigation. Having
regard to these facts coupled with the
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guashi ng of proceedings in the year 1995

agai nst the appellant, it could not be held that
the discretion was illegally exercised by the
Trial Magistrate so as to call for interference in
exerci se of revisional jurisdiction by the H gh

Court."
10. The scope and ambit of Sec. 319 of the Code have been
el ucidated in several decisions of this Court. [In Joginder

Si ngh and another v. State of Punjab and another (AR 1979
SC 339), it was observed:

"6. A plain reading of Sec. 319 (1) which
occurs in Chapter XXV dealing with genera
provisions as to inquiries-and trials, clearly
shows that it applies toall the Courts

i ncluding a Sessions Court and as such a
Sessions Court will have the power to add any
person, not-being the accused before it, but
agai nst whom there appears during tria
sufficient evidence indicating his invol venent
in the offence, as an-accused and direct himto
be tried along with the ot her accused;\005\005."

11. It was further observed in paragraph 9:

"9. As regards the contention that the phrase
"any person not being the accused’ occurred in
Sec. 319 excludes fromits operation an
accused who has been released by the police
under Sec. 169 of the Code and has been

shown in colum No. 2 of the charge sheet, the
contention has nerely to be stated to be
rejected. The said expression clearly covers
any person who is not being tried already by
the Court and the very purpose of (enacting
such a provision like Sec. 319(1) clearly shows
that even persons who have been dropped by

the police during investigation but against
whom evi dence showi ng their involvement in

the of fence comes before the Crimnal Court
are included in the said expression."

12. I n Muni ci pal Corporation of Del hi v.. Ram Ki shan Roht ag
and Ors. (1983 (1) SCC 1) after referring to the decision in
Jogi nder Singh's case (supra), it was observed:-

"19. In these circunstances, therefore, if the
prosecution can at any stage produce evidence
whi ch satisfies the Court that the other
accused or those who have not been arrayed

as accused agai nst whom proceedi ngs have

been quashed have al so commtted the offence
the Court can take cogni zance agai nst them

and try themalong with the other accused.

But, we would hasten to add that this is really
an extraordi nary power which is conferred on
the Court and shoul d be used very sparingly

and only if conpelling reasons exist for taking
cogni zance agai nst the other person agai nst
whom acti on has not been taken. Mre than

this we would not like to say anything further
at this stage. W leave the entire matter to the
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di scretion of the Court concerned so that it

may act according to law. W would, however,

make it plain that the nere fact that the
proceedi ngs have been quashed agai nst

respondent Nos. 2 to 5 will not prevent the

court fromexercising its discretion if it is fully
satisfied that a case for taking cognizance

agai nst them has been made out on the

additi onal evidence |led before it."

13. On a careful reading of Sec. 319 of the Code as well as
the aforesaid two decisions, it becones clear that the tria
court has undoubted jurisdiction to add any person not being

the accused before it to face the trial along with other accused
persons, if the Court is satisfied at any stage of the proceeding
on the evidence adduced that the persons who have not been
arrayed as accused should face the trial. 1t is further evident
that such person even though had initially been naned in the
F.I.R as an accused, but not charge sheeted, can also be

added to face the trial. The trial court can take such a step to
add such persons as accused only on the basis of evidence
adduced before it and not on the basis of materials available in
the charge-sheet or the case diary, because such materials
contained in the charge sheet or the case diary do not
constitute evidence. O course, as evident fromthe decision
reported in Sohan Lal and others v. State of “Rajasthan, (AR
1990 SC 2158) the position of an accused who has been

di scharged stands on a different footing.

14. Power under Section 319 of the Code can be exercised by
the Court suo notu or on an application by soneone i ncluding
accused already before it, if it is satisfied that any person

ot her than accused has committed an offence and he is to be
tried together with the accused. The power is discretionary

and such discretion nmust be exercised judicially having regard
to the facts and circunstances of the case. Undisputedly, it is
an extraordi nary power which is conferred on the Court and
shoul d be used very sparingly and only if conpelling reasons
exi st for taking action agai nst a person agai nst whom'acti on

had not been taken earlier. The word "evidence" in Section 319
contenpl ates evi dence of w tnesses given in Court. Under Sub-
section (4)(1)(b) of the aforesaid provision, it is specifically
nmade clear that it will be presuned that new y added person

had been an accused person when the Court took cogni zance

of the offence upon which the inquiry or trial was comenced.
That woul d show that by virtue of Sub-section (4)(1)(b) a lega
fiction is created that cogni zance woul d be presumed to have
been taken so far as newly added accused is concerned. (See

Lok Ramv. N hal Singh and Anr. (AR 2006 SC 1892)

15. The factual position noted above goes to show that there
was no new naterial after exami nation of the accused

persons under Section 313 Cr.P.C., which threw any |ight on

the incident. The evidence of P 4 and 5 is not the basis of
the application under Section 319 Cr.P.C. as they have not
spoken anyt hi ng about the appellants.

16. As noted above, PW 1,2 and 3 have stated about the
presence of the appellants w thout any definite role being
ascribed to themin their evidence recorded on 16. 04. 2001,
08. 01. 2002 and 29.04.2002. If really the conplai nant had any
gri evance about the appellants being not nade accused, that
coul d have, at the nost, be done immedi ately after the
recordi ng of evidence of PW 1,2 and 3. That has apparently
not been done. Additionally, after the charge-sheet was filed,
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a protest petition was filed by the conplai nant whi ch was

di smissed. No expl anation what soever has been offered as to

why the application in terms of Section 319 O.P.C. was not
filed earlier. The revisional court did not deal with these
aspects and came to an abrupt conclusion that all the PW

have stated that the appellants have conmtted overt acts and
their nanes also find place in the protest petition

Undi sputedly, no overt act has been attributed to the

appel lants by PW 1, 2 and 3. Nothing has been stated about

the appellants by PW 4 and 5. There was nention of their
nanes in the FIR A protest petition was filed. Same was al so
rejected. These could not have formed the basis of accepting
the prayer in terns of Section 319 Cr.P.C. The Hi gh Court’s
order, to say the least, is bereft of any foundation. It nerely
states that there are naterials against the petitioners before it.
It also did not deal with various aspects highlighted above.

17. Above being the position, the order of the H gh Court and
that of |earned Additional Sessions Judge cannot be

mai nt ai ned and are set aside.” The Trial Court had rightly
rejected the application filed under Section 319 C.P.C

18. The appeal is, accordingly, allowed.




