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ACT:

Indian Income-tax Act (11 of 1922), s. 66(4)-Power of High
Court to ask Tribunal to submt supplementary statement of
case after further investigation of facts-Stare decisis-
Power of Supreme Court to review and revise earlier
j udgrent s- When shoul d be exerci sed.

HEADNOTE:
The appellant was a conpany registered in the erstwhile
Baroda State. In connection with the assessnent year /1942-

43 the Inconme-tax O ficer Ahendabad held that certain sale
proceeds were received by the appellant in British India and
the profit thereon was taxable under the Indian income-tax
Act, 1922. One of the itens in dispute related to the sale-
proceeds collected by collecting cheques on British India
Shroffs and Merchants. 1In respect of the said item the
Appel |l ate Assistant Commissioner as well as the Appellate
Tri bunal decided against the appellant, and thereafter,
reference was made to the Hi gh Court. The H gh Court felt
that it required further facts to decide the reference and
twi ce remanded the case to the Tribunal for investigation of
those facts. The Tribunal after taking evidence submtted a
suppl enentary Statenment of Case on each occasi on. Finally
the High Court decided the question against the appellant,
but granted it a certificate of fitness to appeal to the
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Suprenme Court.
It was contended on behalf of the appellant that the High
Court had no jurisdiction to direct the Tribunal to collect
additional material and make it a part of the supplenentary
St atement of Case under s. 66(4) as had been decided by this
Court in the cases of the Petlad Co. and the New Jahangir
MIlls. On behalf of the Revenue it was contended that these
two cases required reconsideration. The Court therefore had
to consider whether it should review and revise its earlier
view taken in the said two cases.
HELD : (i) The view contended for on behalf of the Revenue
nanely, that the Hi gh Court had power to ask the Tribunal to
i nvestigate further facts and subnmit a supplenentary
Statenment of Case was a reasonably possible view But on
the other hand the opposite view taken by this Court in the
Petlad Co. case and the New jahangir MIIls case was also
reasonably possible. The latter view had been followed by
this Court on several occasions and it had regulated the
procedure in-reference proceedings in the High Courts ever
since the ~decision in the New Jahangir MIlls case was
pronounced. Besides, no reported decision had been cited at
the bar where the question about the constitution of s.
66(4) was consi dered and decided in favour of the view con-
tended for by the Revenue. No case therefore was made out
for a revision or review of the Court’s decisions in the
Petlad Co. and New Jahangir MIls cases. [928 C F]
Case | aw di scussed.
The New jahangir Vakil MIIs Ltd. v. Commi ssioner of |ncone-
tax, Bombay North, [1960] 1 S:C-R 249 and ' The Petlad
Turkey Red Dye

909
Wrks Co. Ltd. Petl and v. Conmissioner _of |ncome-tax,
Bonbay, Ahendabad, [1963] Supp. 1 S.C.R 871, affirned.
(ii) The principle of stare decisis cannot be pressed into
service in cases where the power of this Court to reconsider
and revise its earlier decisions is invoked, because that
power is inherent in this Court; but neverthel ess the nornal
principle that judgnents pronounced by this Court would be
final cannot be ignored. Unless considerations of a subs-
tantial and conpelling character make it necessary to do so
this Court should and would be reluctant to review and
revise its earlier decisions. [923 B-D
Bengal Immunity Conpany Ltd. v. State of Bihar [1955] 2
S.C. R 603, distinguished.
(iii) If the Court is satisfied that its earlier
decision was clearly erroneous, it should not hesitate to
correct the error; but before a previous decision is
pronounced to be plainly erroneous, the Court nust be satis-
fied with a fair anmount of unanimty anbngst its nenbers
that a revision of the said viewis fully justified.” It is
not possible or desirable, and in any case it “would be
i nexpedient to lay down any principles which should ' govern
the approach of the Court in dealing with the question of
reviewng and revising its earlier decisions. It would
al ways depend upon several relevant considerations-Wat is
the nature of the infirmty or error on which a plea for a
review and revision of the earlier viewis based ? On the
earlier occasion, did some patent aspects of question renain
unnoticed, or was the attention of the Court not drawn to
any relevant and material statutory provision, or was any
previous decision of this Court bearing on the point not
noticed ? Is the Court hearing such plea fairly unaninous
that there is such an error in the earlier view? Wat would
be the inpact of the error on the general adm nistration of
law or on public good ? Has the earlier decision been
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foll owed on subquent occasions either by this Court or by
the Hi gh Courts ? And, would the reversal of the wearlier
decision lead to public inconveni ence, hardship or mischief
? These considerations becone still nmore significant when
the earlier decision happens to be a unani nbus deci sion of a
Bench of five |earned Judges of this Court [922 B-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1017 of 1963.
Appeal from the judgment and order dated March 30th and
31st, 1960 of the Bonbay H gh Court in Inconme-tax Reference
No. 2 of 1949.

N. A. Pal khivala and I'. N. Shroff, for the appellant.

C. K. Daphtary, Attorney-CGeneral, R Ganapathy lyer, R H
Dhebar and R N. Sachthey, for the respondent.

The Judgnent of the Court was delivered by

Gaj endr agadkar, C.J. When this appeal was argued before a
Di vision ' Bench -of this Court on Cctober 23, 1964, it was
urged on behalf of the appellant, the Keshav MIls Co. Ltd.,
that in view of the present decisions of this Court in The

New Jehangi r
910
Vakil MIlls Ltd. v. The Conmi ssioner of |ncone-tax, Bonbay

North, Kutch and.  Saurashtra(l), and The Petlad Turkey Red
Dye Works Co. Ltd., Petlad v. The Commissioner of |ncome-
tax, Bonbay, Ahnedabad (2), the appeal nust be allowed and
the case sent back to the Bonmbay H-gh Court for disposal in
accordance with the principles laid down “in the latter
deci si on. At that stage, the | earned Attorney-General for
the respondent, the Conm ssioner of  |ncone-tax, Bonbay
North, Ahnedabad, urged that he wanted this Court to
reconsi der the said two decisions. ~ He fairly conceded that
if the said two decisions were to be followed, the appea
woul d have to be allowed and sent back as suggested by the
appel | ant. The |earned Judges constituting the /Division
Bench took the view that an opportunity should be 'given to
the Ilearned Attorney-General to press his contention, and
so, they directed that the appeal be placed before a Bench
of five Judges. Thereafter, this appeal cane on for hearing
before the Constitution Bench on Novenber 5, 1964. On this
occasi on again, the same contentions were rai sed on ~behalf
of the appellant and the respondent respectively M.
Pal khilvala for the appellant wurged that it would be
i nappropriate to reconsider the recent decisions on which he
relied, and he argued that on the nerits, the view taken by
this Court in the said two decisions was sound and correct.
On the other hand, the learned Attorney-General. contended
that he wanted this Court to reconsider the said two
decisions, and he pointed out that the mtter  was of
i mportance, and so, the appeal should be referred to a
larger Bench in view of the fact that the decision in the
case of the Petlad Co. (2) was a unani nmous decision of a
Bench consisting of five Judges of this Court. It was under
these circunstances that the Court directed that the appea
should be placed before a Special Bench of seven Judges.
"Mat is how it has come on for a final decision before a
Bench of seven Judges; and the only point which has been
rai sed for the decision of the Special Bench is whether the
two decisions in question should be reviewed and revi sed.

Let us begin by stating the relevant facts leading up to the
mai n point of controversy between the parties. The
appel l ant is a conpany registered in the Baroda State as it
then was. The assessnment year with which the proceedings
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giving rise to this appeal are concerned is 1942-43 (the
accounting year being cal endar year 1941). During the said
year, the appellant was a 'non-resident’. It carried on
busi ness of nmanufacturing and
(1) [21960] 1 S. C R 249. (2) [1963] Supp. 1S C R
871.
911
selling textile goods in the Baroda State. The operations
in relation to all sales of goods nanufactured by the
appellant’s MIIs were conpleted at the appellant’s premni ses
at Petlad on the footing of ex-MI|I| delivery in every case.
It appears that on March 22, 1947, the Incone-tax Oficer
E.P.T. Crcle, Ward B, Ahnedabad, passed an order under sec-
tions 23 (3) and 34 of the Indian Inconme-tax Act, 1. 922
(' No. 11 of 1922) (hereinafter called "the Act) and held
that sale proceeds in respect of the sales aggregating each
of the following three items were received by the appellant
in British India: These itenms were :
(i) Sale-proceeds actually received in the accounting Year
t hrough M s~ Jagmphondas Rananl al & Co.
Rs. 12, 68, 460

(ii) Sale-proceeds through British |Indian Banks through
Drafts:

Rs, 4, 40, 878
(iii) Sal e proceeds collected by collecting cheques on
British Indian Banks jand Hundis onBritish |Indian Shorff and
Mer chant s

Rs. 6,71,735
It is with this ‘last itemthat “the present. appeal is
concer ned.
Aggrieved by the order thus passed by the Incone-tax
Oficer, the appellant preferred an appeal before the
Appel | ate Assistant Commi ssioner of Incone-tax, Ahnedabad
Range. The Appellate Authority held that the Incone-tax
Oficer was in error in not excluding itens (i) and (iii)
respectively from conputation of the taxable profits of the
appel | ant. Thus, the appellant succeeded before the
appel l ate authority in respect of the itemin dispute.
Thi s decision of the appellate authority led to two cross--
appeal s, one by the Inconme-tax O ficer -and the other by the
appel | ant before the I ncone-tax Appellate Tribunal-hereafter
called the Tribunal. The Tribunal dism ssed the appellant’s
appeal in respect of Rs. 4,40,878/- and allowed the _I'ncone-
tax Oficer’'s appeal in part and held that the itemof Rs.
12, 68, 460/ had been wongly excluded by the Appel | ate
Aut hority. In respect of item (iii) relating to Rs.
6,71,735/-, the Tribunal held that in the circunstances of
the case the sale proceeds represented by the said itemwere
not received in British India but in the State itself.
This decision of the Tribunal led to two cross-applications
by the appellant and the Income-tax Oficer for raising the
guestions of Ilaw before it in relation to the itens in
respect of which
912
they had respectively failed. As a result of these
proceedi ngs, the Tribunal drew up the statement of the case
on Novenber 5, 1948, and raised the follow ng question to
the Bonmbay High Court :-
"Whet her on the facts and in the circunstances of the case,
the sunms of Rs. 12,68,460/-, Rs. 4,40,878/ and Rs. 6,71, 735/ -
, or any of them which represents receipts by the assessee
conpany of its sale-proceeds in British India, include any
portion of its income in British India ?"
In other words, all the three itens in dispute between the
appeal Jant and the Income-tax O ficer formed the subject-
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matter of the question raised by the Tribunal before the
Bonbay Hi gh Court. This reference was registered as | ncone-
tax Reference No. 2 of 1949.

By its judgnent and order delivered on the 14th/15th Sep-
tember, 1949, in relation to itens (i) and (ii) the High
Court held that the two sunms in question were not debts due
fromBritish Indian Merchants but sale proceeds of the goods
sold by the appellant to merchants in British India and that
such sal e proceeds were received by the appellant in British

I ndi a. In other words, the answers rendered by the High
Court in respect of the said two itens were against the
appel | ant . The appellant canme to this Court in appeal

against the decision of the Hgh Court, but its appea
failed and the view taken by the H gh Court was affirnmed
(vide Keshav MIlls Ltd. v. Conmissioner of |ncone-tax,
Borbay) () . In the result, the controversy between the
appel l ant and the Incone-tax Oficer in respect of the said
items has been finally decided agai nst the appellant.
Reverting then to item (iii) with which the present appea
is concerned, the H gh Court took the viewthat before it
could render an answer to the question in relation to the
said item it would like the Tribunal to furnish to the High
Court further facts.  Accordingly, the Hi gh Court directed
that the Tribunal shoul d submt a suppl enentary statenent of
case and state therein as to whether there was any
arrangenent or agreenent between the Assessee and the
nerchants that the giving of cheques or ~hundis by the
nmerchants to the Assessee would result in an unconditiona
di scharge of the liability of the merchants. The Hi gh Court
al so issued some other directions asking the Tribunal to
clarify
(1) [19531 S. C R 950.

913
sone of its relevant findings which appeared to the High
Court to be somewhat confused.
As a result of this order, the case went back to the
Tribunal which in turn remanded it to the Incone-tax O ficer
for getting the requisite information. On receiving the
report of the Incone-tax Officer, the Tribunal submtted its
Suppl emrentary Statenment of Case to the H gh Court on August
13, 1954.
Whil st these proceedings were thus pending in the High
Court, the decision of this Court in The Conm ssioner of
I ncome-tax, Bonmbay South, Bonbay v. Messrs. (gale dass
Wirks Ltd., Ogal e Wadi (1) was pronounced. J1n that case, one
of the points which arose for decision was whether the Post
Ofice which takes the cheque from the sender to the
addressee is the agent of the sender or the addressee; and
on this point, the Court held that as between the sender and
the addressee, it is the request of the addressee that nakes
the post-office, the agent of the addressee and after such
request, the addressee cannot be heard to say that the post-
office was not his agent. On the other hand, if thereis no
such request by the addressee, express or inmplied, then on
delivery of the letter or the cheque to the post office by
the sender, the post-office acts as the agent of the sender
This decision had a significant inmpact on the further
progress of the present dispute.
After receiving the Supplenentary Statenent of Case fromthe
Tri bunal, the matter was argued before the H gh Court on the
15th February, 1955. On this occasion, the H gh Court
referred the nmatter back again to the Tribunal wth the
direction : "that the Tribunal wll deternmine on the
evi dence |l ed by both parties whether the sumin question was
paid by various nmerchants by sending drafts, hundis or
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cheques by post and that if the Tribunal found that in sone
cases the amount was not sent by post, then the Tribuna
shoul d det erm ne what anount was sent ot herw se than by post
and the Tribunal should then subnit a Suppl erment ary
Statement of the Case". It would be noticed that this
direction was given by the Hi gh Court obviously because the
Hi gh Court wanted to deal with the question referred to it
in the light of the decision of this Court in the case of
Qgale dass Wrks Ltd." In fact, in giving this second
direction, the Hi gh Court observed that when it had called
for the first Supplenentary Statenent of the Case, it did
not have the benefit of the decision of this Court in the
case of Ogale dass Wirks Ltd.,(1) and that after the said
deci si on was pronounced, the position with regard
(1) [1955] 1 S. C. R 185.
914
to receipt of the cheque by the appellant had been
consi derably sinplified.
Pursuant 'to the second order of remand nmade by the High
Court, the  Tribunal submitted its second Supplenentary
Statenment - of ~the Case on'the 26th ~Cctober, 1959. After
recei pt of the second Suppl enentary Statenent, the Reference
again cane wup for hearing before the high Court. After
hearing the parties, the H gh Court has rendered its answer
against the appellant on the question inrelation to the
item in dispute. It is against this order passed by the
H gh Court on the 30th and 31St WMarch, 1960, that the
appel l ant has conme to this Court witha certificate granted
by the High Court; and on its behalf, M. Palkhivala has
urged that in view of the decisions of this Court in the New
Jehangir MIls(1l) case and Petlad Co.(2) case, the appea
nmust be allowed and the case renmitted to the Hi gh Court to
be dealt with in accordance with the principles laid down by
this Court in the latter case
It is conmon ground that as a result of the two orders of
remand passed by the H gh Court in the present Reference
proceedi ngs, sonme nmaterial evidence which was not on the
record when the question was framed by the Tribunal and sent
to the Hgh Court under s. 66(1) of the Act, has been
coll ected and made a part of the Supplenmentary Statement of
the Case; and basing hinself on this fact, M. ~Palkhivala
contends that the 'H gh Court had no jurisdiction to direct
the Tribunal to collect additional material and form it _a
part of the Supplenentary Statenent under s. 66(4) of the
Act . It is in support of this contention that reliance is
pl aced on the two decisions in question. Before addressing
ourselves to the problemas to whether the view taken by
this Court in the said two decisions needs to be
reconsidered and revised, it is necessary that = we -should
refer to the said two decisions as well as other decisions
on which both the parties have relied before us- in the
course of the argunents.
The first decision on which M. Palkhivala relies is the New
Jehangir MIIls(1l) case. In that case, the question which
was referred by the Tribunal to the H gh Court was whether
the receipt of the cheques in Bhavhagar anounted to receipt
of sal e proceeds in Bhavnagar. Before rendering its answer
to this question, the High Court had directed the Tribuna
to furnish a Supplenentary Statenent of the Case on the
foll owi ng points

"On the finding of the Tribunal that all the

cheques were received in Bhavnagar, t he

Tri bunal should find

(1) [1960] S. C R 249.

(2) [1963] SUPP. S. C. R 871
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what portion of these cheques were received by

post, whether there was any request by the

assessee, express or inplied, that the amounts

whi ch are the subject-matter of these cheques

should be remtted to Bhavnagar by post".
It woul d be noticed that as a result of this direction, the
guestion which would really have to be considered by the
Hi gh Court would be whether the posting of the cheques in
British India at the. request, express or inplied, of the
appel l ant, anounted to. receipt of sale-proceeds in British
India. It was urged by the appellant in that case that as a
result of the direction issued by the High Court calling for
a supplenentary,.statenent of the case, the nature of the
question formulated by the Tribunal had been altered, and
that was beyond the conpetence of the Hi gh Court wunder s.
66(4). |In substance, this plea was upheld by this Court and
it was held thatin calling for the supplenentary statenent
of the <case, the Hi gh Court had m sconceived its powers.
under s. 66(4) of the Act. ~According to this decision, S.
66(4) must be read with S.66(1) and S. 66(2), and so read,
it did not enmpower the High Court to raise a new question of
law which did not arise out of the Tribunal’s order or
direct the, Tribunal to-investigate newand further facts
necessary to deternmine the new question which had not been
referred to it under S. 66(1) or s. 66(2) of the Act and
direct the Tribunal to submit, supplenentary statement of
case. The additions and alterations in the statenment of
case which can be directed under ‘S. 66(4) could, in the
opinion of this Court relate only to such facts as already
formed part of the record but were not -included by the.
Tribunal in the statenment of the case. M. Pal khi val a
contends that in the light of the decision, we ought to hold
that in so far as the two orders of remand passed ' by the
Hi gh Court in the present Reference proceedings have led to
the collection of’ additional material and evidence and
their inclusion in the supplenentary statenents of the case,
the H gh Court has exceeded its jurisdiction under s. 66(4).
The other case on which M. Pal khivala strongly relies is
the decision of this Court in the Petlad Co. Ltd (1). In
that case, one of the points decided by this Court had
reference to the extent of the powers and authority of ~the
H gh Court under s. 66(4). It was held that though the High
Court had power to direct a supplenental statement to - be

made, it was beyond its conpetence to direct  additiona
evi dence to be taken. In other

(1) [1963] Supp. 1 S. C R 871

916

words, this Court took the view that when the H gh  Court
nakes an order of remand under S. 66(4) and directs the
Tribunal to furnish a supplenental statenent of the case, it
can require the Tribunal to include in such supplenental
statement material and evidence which may. already be on the
record, but which had not been included in the statenent  of
the case initially nade under Is. 66(1). The result of this
decision is that S. 66(4) does not confer on the Hi gh Court
power to require the Tribunal to take additional evidence
before it renders its answers on the questions formulated
under S. 66(1) or s. 66(2). In accordance with the view
thus taken by this Court, the direction issued by the Hgh
Court to submt a supplenental statenent of the case after
taking additional evidence was reversed, and followi ng the
precedent in the New Jehangir MIIs(1l) case, an order was
passed that the appeals should be allowed and the natter
remtted to the H gh Court to give its decision on the
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guestion of law referred to it as required under s. 66(5) of
the Act.

Before the decision of this Court in the Petlad Co. Ltd. (2
was pronounced, a simlar point had been raised in the case
of Ms. Zoraster and Co. v. The Conmi ssioner of |ncone-tax,
Del hi, Ajner, Rajasthan and Madhya Bharat (now WMadhya
Pradesh(2). In this latter case, the question referred to
the Hi gh Court for its decision was whether on the facts and
ci rcunst ances of the case, the profits and gains in respect
of the sales nade to the Government of India were received
by the assessee in the taxable territories ? Wiile dealing
with this question, the H gh Court thought it necessary to
remand the case to the Tribunal for a supplenental statenent
of the case calling for a finding on the question whether
the cheques were sent to the assessee firmby post or by
hand and what directions, if any, had the assessee firm
given to the department in the matter ? The validity and
correctness of - this direction was challenged by the
appel | ant ‘before thi's Court in view of the decision of this
Court in the care of New Jehangir MII1s(3). Wile dealing
with this objection raised by the appellant, this Court held
that the question as it was franed, was w de enough to
include an enquiry as to whether there was any request,
express or inplied, that the amount of the bills be paid by
cheques so as to bring the matter within the dicta of this
Court in the Ogale d ass Wrks(4) case or in Shri Jagdish
MIlls Ltd. v. The Comm ssioner of |nconme-tax, Bonmbay North,
Kutch and Saurashtra, Ahnedabad(5) and since it did not
appear

(1) [1960] 1 S. C R 249.

(2) [1963] Supp. 1S €. R 871

(3) [1961] 1 s. C R 210.

(4) [1955] 1 S. C IL 185.

(5) [1960] 1 S. C R 236.

917

from the order of remand passed by the Hi gh Court that the
Hi gh Court intended that the Tribunal should adm't fresh
evi dence before submtting its supplenental statement, the
i mpugned direction could not be said to be invalid. Thi s
decision shows that when a question is framed for the
decision of the High Court in wide terns, and the Hi gh Court
finds that before rendering its answer on the said question
sone new aspects have to be considered and it feels that for

dealing with the said new aspects of the matter, a
suppl enental statenment of the case should be called for, the
H gh Court 1is authorised to call such a supplenental

statement, provided, of course, the H gh Court  does not
require the Tribunal to collect additional  material or
evi dence before submitting its supplenmental statenment.

The same view has been expressed by this Court in the case
of Commi ssioner of Income-tax, Madras v. M Ganapathi @ Mida-
[iar(l). According to this decision, a supplenmentary
statement of case may contain such alterations or additions
as the Hgh Court my direct, but the statenment  nust
necessarily be based on facts which are already on the
record. Wil e exercising its jurisdiction under S. 66(4),
the H gh Court has no power to ask for a fresh statenent of
case with a direction that the Tribunal should go into the
matter again and record further evidence.

There is one nore decision to which reference may i nciden-
tally be nmade before we part with the series of decisions on
which M. Pal khivala relies. In the Conm ssioner of |ncone-
tax, Bonbay v. The Scindia Steam Navigation Co. Ltd., (2)
this Court had occasion to consider the scope and denotation
of the expression "any question of |aw arising out of such
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order’ occurring in S. 66(1) of the Act. The mmjority
decision has summed up the result of the discussion as to
the scope and effect of the provisions of s. 66 in these
wor ds :

(1) Wen a question is raised before the Tribunal and is
dealt with by it is clearly one arising out of its order

(2) Wien a question of lawis raised before the Tribuna

but the Tribunal fails to deal with it must be deemed to
have been dealt with by it, and is, therefore, one arising
out of its order.

(3) Wen a question is not raised before the Tribunal but
the Tribunal deals with it, that will also be a question
arising out of its order.

(4) Wien a question of lawis neither raised before the
Tri bunal nor considered by it will not be a question arising
(1) [1964] 53 1 |I.T.R 623.

(2) [1962] 1 S. C. R 788,

918

out of its order notwithstanding that it may arise on the
findings given by it.

In substance, these propositions nean that it is only a
guestion that has been raised before or decided by the
Tri bunal that could be heldto arise out of its order

Let us now refer to the decisions on which the |earned
Attorney-General has relied in support of his contention
that the H gh Court has power under s. 66(4) to call for new

addi ti onal evidence if it takes “the view that such
additional evidence'is necessary to enable it to determne
the question raised for its decision satisfactorily. The

| earned Attorney-General has fairly conceded that he has not
been able to find any deci sion where this question has been
answered in favour of the view for which he contends after
construing the relevant provisions of S. 66(4) of the Act.
He, however, urges that there is high authority in | support
of the practice for which he contends inasnuch as the Privy
Counci| appears to have assuned that the High Court can, in
exercise of its powers under S. 66(4), call for additiona
evidence. The first decision of the Privy Council ‘on /which
he relies is in the case of (Sir Sunder Singh Mjithia v.
The Commi ssioner of Income-tax, CP. & UP-(1). In that
case, two of the questions which arose were : whether the
steps taken by the assessee to vest in his wife and sons an
interest in the imovable assets of the business were not
legally effective, e.g., for want of a registered instrunent
of transfer; and if the factory, land and buildings in
guestion were joint fam |y property, whether it was shown
that a partition at the hands of the father of  the said
properties could not be effected wthout a witten
i nstrunment ? The question of |aw fornul ated for the deci sion
of the H gh Court was : "In all the circunstances of the
case, having regard to the personal |aw governing the
assessee and the requirenents of the Transfer of Property
Act (IV of 1882) and the Stamp Act (11 of 1899), has the
deed of partnership dated February 12, 1933, brought into
exi stence a genuine firmentitled to registration under the
provisions of s. 26-A of the Act?" Wile answering this
guestion, one of the points which had to be decided was
whet her the i mmovabl e properties were the self-acquisitions
of the father or not. The Privy Council took the view that
before a satisfactory answer could be rendered on the
guestion franed, several facts had to be ascertained, and in
its judgment the Privy Council has indicated the nature of
these facts. "It is necessary to know', says the judgment,
"as regards (a) the business, nmachinery, plant

(1) [21942] 10 I.T.R 457.
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and other novables; (b) the factory buildings and |and
whet her they were before 1931 the self-acquired property of
the father or his ancestral property or joint famly
property or whether they fall into some other and what
category according to the customary law'. The judgnment al so
points out that the rights of the nenbers of the fanmily in
respect of the said property would have to be ascertained
and the conduct of the parties considered. Then, in regard
to the agreement in question, the Privy Council pointed out
that it would be necessary to enquire what agreement, if
any, was made prior to February 12, 1933, and when as to a
partnership being constituted to carry on the sugar factory

and as to the assets which it was to have as a firm "None
of these essential facts", says the judgnent, "have been
found and stated by the Conmissioner, with the result that
the question referred cannot be answered wuntil the High
Court has exercisedits powers under sub-section (4) of
section 66 of the Act". Having nmade these observations, the

Privy Council left it to the discretion of the High Court to
specify the particular additions and alterations which the
Commi ssi oner should be directed to nmake. In the result, the
advice tendered by the Privy Council was "that the case be
remanded to the Hi gh Court for disposal after taking such
action under sub-section (4) of s. 66 of the Act as the High
Court nmay think fit'in the light of this judgnent". The
argument is that the facts which the Privy Council thought
it necessary to ascertain before answering the question

i ndi cate that they could not have been on the record at the
time when the question was originally framed by the
Conmi ssi oner, and so, the suggestion is that inasnuch as the
Privy Council indicated that the Hi gh Court should call for
a supplenental statenment in regardto facts which were
apparently not already on the record, this decision should
be taken to support the contention that s. 66(4) authorised
the High Court to call for new additional material before it
renders its answers to the questions formulated under s.
66(1) or s. 66(2).

A simlar argument is based on another decision of the Privy

Council in Trustees of the Tribune Press, Lahore .
Conmi ssi oner of Incone-tax, Punjab, Lahore(1l). In that
case, the questions which were referred to the Hi gh Court
were :  "(1) whether the inconme of the Tribune Trust was

liable to be assessed in the hands of the Trustees under the
provisions of the Inconme-tax Act ?; and (2) if it~ was,
whether it was not exempt under s. 4(3) (1) of the Act?" In
the H gh Court, there was a sharp difference of opinion
between the Judges who heard the reference; but| ultimtely
t he

4 Sup./65-13
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answers went against the Tribune, and so, the dispute was
taken to the Privy Council by the Trustees of the Tribune
Trust. At the first hearing of the said appeal before the
Privy Council, it was considered by the Board to  be
desirable that the powers conferred by sub-s. 4 of s. 66 of
the Act should be enployed to obtain further information

Accordingly, by an Order in Council, dated July 29, 1937, it
was directed in accordance with the advice tendered by the
Board that the case ought to be remtted to the H gh Court
of Judicature at Lahore with a direction that the said Hi gh
Court shall refer the case back to the Commi ssioner under s.
66(4), first for the addition of such facts during the life-
time of the testator Sardar Dayal Singh as may bear upon the
proper interpretation of the expression ’'keeping up the
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liberal policy of the said newspaper in clause XXI of the
will of the said testator dated the 15th Day of June, 1895,
and secondly, for the addition of such facts as to a
conprom se dated the 1st day of Decenber, 1906, as may show
whether the said conmpromise is binding on all parties
interested in the estate of the said testator. Thereafter,
a suppl enentary statenent nmade by the Comm ssioner was filed
and it appears that before he nade the said statenent, the
Conmi ssioner "carefully assenbled considerable materi a
explanatory of the direction given by the testator in the
phrase ' keeping up the liberal policy of the said newspaper
and showing as their Lordships think, very fairly, the
nature and purpose of the trust". After considering the
sai d material, the Privy Council allowed the appea
preferred by the Trustees, because in its opinion the second
guestion franmed for the decision of the Hi gh Court had to be
answered in favour of the assessee. It is urged that this
decision also shows that the Privy Council <called for
addi ti onal material and evidence by requiring the H gh Court
to exerciseits powers in that behalf under s. 66(4) of the
Act .

The Ilearned Attorney-Ceneral also stated that there were
some other decisions of the Hgh Courts in India where
simlar additional evidence had been called for by the High

Courts under s. 66(4), and by way of illustration, he cited
before wus the decision of the Bonbay High Court in Messrs.
Covi ndram  Bros. Ltd. v. Commissioner of | ncome-t ax,
Central, Bonbay(l). It is, however, clear that in none of

the decisions on which the | earned Attorney-General relies
has the question about the construction of 'S. 66(4) been
argued, considered and decided. That, broadly stated, is
the position disclosed by the judicial decisions bearing on
the point with which we are concerned in the present appeal
(1) [1946]14 |.T.R 764.
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In dealing with the question as to whether the earlier
decisions of this Court in the New Jehangir MIIls(1l) |case,
and the Petlad Co. Ltd.(1) case should be reconsidered and
revi sed by us, we ought to be clear as to the approach which
should be adopted in such cases. M. Pal khivala has not
disputed the fact that in a proper case, this Court has
inherent jurisdiction to reconsider and revise its earlier
deci sions, and so, the abstract question as to whether such
a power vests in this Court or not need not detain us. In
exercising this inherent power, however, this Court ~would
naturally like to inpose certain reasonable [inmtations and
woul d be rel uct ant to entertain pl eas for t he
reconsideration and revision of its earlier| decisions,
unless it is satisfied that there are conpelling and
substantial reasons to do so. It is general judicia
experience that in matters of law involving questions of
construing statutory or constitutional provisions, two views
are often reasonably possible and when judicial approach has
to nmake a choi ce between the two reasonably possible views,
the process of decision-nmaking is often very difficult —and
del i cate. When this Court hears appeal s agai nst decisions
of the High Courts and is required to consider the propriety
or correctness of the view taken by the Hi gh Courts on any
point of law, it would be open to this Court to hold that
though the view taken by the H gh Court is reasonably
possible, the alternative viewwhich is also reasonably
possible is better and should be preferred. |In such a case,
the choice is between the view taken by the Hi gh Court whose
judgrment is under appeal, and the alternative view which
appears to this Court to be nore reasonable; and in accept-
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ing its own viewin preference to that of the H gh Court,
this Court would be discharging its duty as a Court of
Appeal . But different considerations nust inevitably arise
where a previous decision of this Court has taken a
particular view as to the construction of a statutory
provision as, for instance, s. 66(4) of the Act. Wen it is
urged that the view already taken by this Court should be
reviewed and revised, it may not necessarily be an adequate
reason for such review and revision to hold that though the
earlier viewis a reasonably possible view, the alternative
view which is pressed on the subsequent occasion is nore
reasonable. 1In reviewing and revising its earlier decision

this Court should ask itself whether in the interests of the
public good or for any other valid and conpul sive reasons,
it is necessary that the earlier decision should be revised.
When this Court decides questions of law, its decisions are,
under Art. 141, binding on all-courts within the territory
of India, and so, it nust be the constant endeavour and
concern of

(1) [1960] 1 S.CR 249.

(2) [1963] Supp. 1 S.C.R 871.
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this Court to introduce and maintain an el ement of certainty
and continuity in the interpretation of lawin the country.
Frequent exercise by this Court of its power to review its
earlier decisions on the ground that the view pressed before
it later appears to the Court to be nore reasonable, nay
incidentally tend to nake law uncertain and introduce
confusion which nust be consistently avoided. That is not
to say that if on a subsequent occasion, the Court is
satisfied that its earlier decision was clearly erroneous,
it should hesitate to correct the “error; but before a
previ ous decision is pronounced to be plainly erroneous, the
Court nust be satisfied with a fair ~amunt of unanimty
amongst its nmenbers that a revision of the said view is
fully justified. 1t is not possible or desirable, and in
any case it would be inexpedient to lay down any principles
which should govern the approach of the Court in dealing
with the question of reviewing and revising its earlier
deci si ons. It would always depend upon several  relevant
consi derations :Wat is the nature of the infirmty or error
on which a plea for a review and revision of the earlier
view is based ? On the earlier occasion, did sone patent
aspects of the question remain unnoticed, or was the
attention of the Court not drawn to any relevant and
material statutory provision, or was any previous decision
of this Court bearing on the point not noticed ? 1Is. the
Court hearing such plea fairly unaninmous that there is / such
an error in the earlier view ? Wat would be the inpact of
the error on the general administration of law or on public
good ? Has the earlier decision been followed on subsequent
occasions either by this Court or by the Hi gh Courts ? And,
would the reversal of the earlier decision lead to public
i nconveni ence, hardship or mschief ? These and other
rel evant considerations nust be carefully borne in mnd

whenever this Court is called upon to exercise its
jurisdiction to reviewand revise its earlier decisions.
These consi derations becone still nore significant when the

earlier decision happens to be a unaninmous decision of a

Bench of five | earned Judges of this Court.

It is true that in the case of the Bengal Imunity Conpany

Ltd. v. The State of Bihar & Os. (1) this Court by a

majority of 4 : 3 reversed its earlier najority decision (4
1) in the State of Bonbay and Another v. The United Mdtors
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(India) Ltd. and Os. (2); but that course was adopted by
the majority of Judges in that case, because they were
per suaded to take the view that there were severa
ci rcunst ances which nade it necessary to adopt that course
(1) [1955] 2 S.C.R 603.
(2) [1953] S.C.R 1069.
923
On the other hand, dealing with a simlar problem in the
case of Sajjan Singh etc. v. The State of Rajasthan etc.(1),
this Court unanimusly rejected the request nade on behalf
of the petitioners that its earlier decision in Sri  Sankari
Prasad Singh Deo v. The Union of India and State of Bihar
(2) should be reviewed and revised. Hi dayatul |l ah and
Mudhol kar, JJ. who were sonmewhat inpressed by sone of the
pleas nmade in support-of the contention that the earlier
decision should be revised, in substance agreed wth the
ultimate decisionof the Court-that no case had been made
out for a review or revision of the said earlier decision
The principle of stare decision, no doubt, cannot be pressed
into service in cases where the jurisdiction of this Court
to reconsiderand revise its earlier decisions is invoked;
but nevertheless, the normal principle that j udgnent s
pronounced by this Court would be final, cannot be ignored,
and unless considerations of a substantial and conpelling
character make it necessary to do so, this Court should and
would be reluctant /to review and revise its earlier
deci si ons. That, broadly stated, isthe approach which we
propose to adopt  in dealing with the point nmade by the
| earned Attorney-General that the earlier decisions of this
Court in the New Jehangir MI1s(3) case, and the Petlad Co.
Ltd. (4 ) case should be reconsidered and revised.
Let us then consider the question of construing S. 66(4) of
the Act. Before we do so, it is necessary to read sub-
section (1), (2) and (4) of s. 66.  Section 66(1) reads thus
"Wthin sixty days of the date upon which he
is served with notice of an order under  sub-
section (4) of section 33, the assessee or the
Conmmi ssi oner may, by application in the
prescribed form acconpani ed where application
is made by the assessee by a fee of one
hundred rupees, require the appellate Tribuna
to refer to the H gh Court any question of |aw
arising out of such order, and the Appellate
Tribunal shall wthin ninety days of the
recei pt of such application draw up a state-
ment of the case and refer it to  the High

Court".
There is a proviso to this sub-section which
is not relevant for our purpose. Section

66(2) reads thus :

"If on any application being made under. sub-
section (1), the Appellate Tribunal refuses to
state the

(1) [1965] 1 S.C.R 933.

(2) [1952] S.C. R 89.

(3) [1960] 1 S.C. R 249.

(4) [1963] Supp. 1 S.C R 871.
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case on the ground that no question of |aw
arises, the assessee or the Conm ssioner, as
the case may be, may, within six nonths from
the date on which he is served with notice of
the refusal, apply to the H gh Court, and the
Hi gh Court may, if it is not satisfied of the
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correctness of the decision of the Appellate
Tribunal, require the Appellate Tribunal to
state the case and to refer it, and on receipt
of any such requisition the Appellate Tribuna
shal | state t he case and refer it
accordi ngly".
That takes us to sub-section (4) which reads
t hus
"if the High Court is not satisfied that the
statements in a case referred wunder this
section are sufficient to enable it to
determne the question raised thereby, the
Court may refer the case back to the Appellate
Tribunal to nake such additions thereto or
alterations therein as the Court may direct in
that behal f".
Section 66(5) provides that the H gh Court upon hearing of
any such case shall decide the questions of law raised
thereby and shall deliver its judgment thereon containing
the grounds on whi ch such decision is founded and shall send
a copy of such judgnment to the Appellate Tribunal which
shal | pass such orders as are necessary to dispose of the
case conformably to such judgnent.
It is clear that when the Tribunal draws up a statenent of
the case and refers a question of lawto the H gh Court
under s. 66(1), the said question nust arise out of its
order, and the statement of the case would necessarily be
limted to the statenment of facts already brought on the
record either before the Income-tax Oficer or  before the
Appel | ate Assistant Conm ssioner, or before the  Tribunal
There is no doubt and indeed no dispute before us that the
qguestion of |aw nust arise fromthe Tribunal’'s order and the
statenment of the case nust be confined to the facts already
brought on the record. The same woul d be the position where
the Hi gh Court requires the Tribunal to state the case and
refer to it under s. 66(2).  The position, therefore, is
that when the Hgh Court is (exercising its advi sory
jurisdiction under S. 66(4), it is dealing with a’ question
of law arising fromthe order of the Tribunal and has to
answer the said question in the light of the statement of
the case submitted to it by the Tribunal. in normal course,
the statement of the case would refer to facts sel ected by
the Tribunal fromout of the material already on the record
and it isin the light of the said statement of the case
t hat
925
the question has to be answered by the Hi gh Court. Thus
far, there is no controversy or dispute.
Section 66(4), however, authorises the Hi gh Court to  refer
the case back to the Tribunal to nake such additions to the
statement of the case or alterations therein as the Court
may direct in that behalf. This power can be exercised by
the High Court if it is satisfied that the statement of the
case is not sufficient to enable it to determne the
gquestion raised by it. |If the Hgh Court feels that in
order to answer satisfactorily the question referred to it
is necessary to have additional material included in the
st at enmrent of the <case, the Hgh Court can make an
appropriate direction in that behalf. |If the H gh Court is
satisfied that sone alterations should be nmade in the
statenent of the case to enable it to determ ne the question
satisfactorily, it can nake an appropriate direction in that
behal f. The question is whether in issuing appropriate
directions under $. 66(4), the H gh Court can ask the Tribu-
nal to travel outside the record and call for and collect
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material which is not already produced on the record. If s.
66(4) is read along with s. 66(1) and s. 66(2), it may tend
to show that the power of the High Court is linmted to
requiring the Tribunal to add to or alter the statenent of
the case in the light of the material and evidence already
on the record. |If the question that can be raised under s.
66(1) and s. 66(2) can arise only out of the order of the
Tribunal and if the statenent of the case required to be
drawn up by the Tribunal under the said two provisions would
inevitably be confined to the facts and naterial already on
the record, it seens unlikely that s. 66(4) would authorise
the High Court to direct the Tribunal to collect additiona
materi al or evidence not on the record.

The schenme of the Act appears to be that before the Incone-
tax Oficer all the relevant and material evidence is
adduced. Wen the natter  goes before the Appel | ate
Assi stant Conmi ssioner, he is authorised under s. 31(2) to
make such further enquiry as he thinks fit, or cause further
enquiry to be nmade by the Incone-tax Oficer before he
di sposes " of the appeal filed before him Section 31 (2)
neans that at the appell ate stage additional evidence nmay be
taken and further enquiry may be nmade in the discretion of
the Appell ate Assistant Comm ssioner. When the matter goes
before the Appellate Tribunal under s. 33, the question
about the adm ssion of additional evidence is governed by
Rule 29 of the Income (Appellate Tribunal) Rules, 1963.
This Rul e provides that the parties to the appeal shall not
be entitled to produce additional evidence either oral or
docunentary before the Tribunal, but if

4 Sup./65-15
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the Tribunal requires any docunents to be produced ' or any
witness to be examined or any affidavit to be filed to
enable it to pass orders or for any other substantial cause,
or if the Incone-tax Officer has decided the case without
giving sufficient opportunity to the assessee to adduce
evi dence either on points specified by himor not specified
by him the Tribunal may all ow such docunent to be  produced
or witness to be examined or affidavit to be filed or may
all ow such evidence to be adduced.

After the Tribunal has passed orders on the appeal before
it, the stage is reached to take the matter by way of
reference proceedings before the Hi gh Court under s. 66.
Thi s schene indicates that evidence has to be led primarily
before the Income-tax O ficer, though additional evidence
may be | ed before the Appell ate Assistant Comn ssioner or
even before the Tribunal, subject to the provisions of s.
31(2) of the Act and Rule 29 respectively, and (that means
that when the Tribunal has disposed of the nmatter and is
preparing a statenent of the case either under s. 66(1) or
under S. 66(2), there is no scope for any further or
addi ti onal evidence. When the matter goes to the High
Court, it has to be dealt with on the evidence which has
al ready been brought on the record. |If the statenent of the
case does not refer to the relevant and material facts which
are already on the record, the H gh Court may call for a
suppl enentary statenent under s. 66(4), but the power of the
Hi gh Court under s. 66(4) can be exercised only in respect
of material and evidence which has already been brought on
the record.

There is another consideration which is relevant in dealing
with the question about the scope and effect of the
provisions contained in S. 66(4). Proceedings taken for the
recovery of tax wunder the provisions of the Act are
naturally intended to be over w thout unnecessary del ay, and
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so, it is the duty of the parties, both the departnent and
the assessee, to lead all their evidence at the stage when
the matter is in charge of the Incone-tax O ficer. Qppor -
tunity is, however, given for additional evidence by s.
31(2) and Rule 29; but if further evidence is allowed to be
taken under the directions of the H gh Court under s. 66(4),
it is likely that tax proceedings may be pr ol onged
interm nably, and that could not be the object of the Act as
it is evidenced by the rel evant provisions to which we have
already referred. These nainly are the grounds on which the
earlier decisions of this Court in the New
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Jehangir MIls(1) case and the Petlad Co. Ltd. (2) case
substantially rest.

On the other hand, it nust be conceded that the words used

in s. 66(4) are wide enough and they may, on a |libera
construction, include the power to call for additiona
evidence by directing the Tribunal to file supplenentary
statenent ~ of the case. It is true that S. 66(4) in terns

does not. confer  such a power and it may be that having
regard to_ the schene of s. 66(1) and (2), one would have
expected specific and express-terns conferring such power on
the Hi gh Court in s. 66(4) if the Legislature had intended
that the High Court would be conpetent to call for
additional evidence; but there are no terns of limtation in
s. 66(4), and it would be reasonably possible to construe s.
66(4) as enabling the High Court to call for additiona
evidence if it is satisfied that the mterial in the
st at emrent of the case is not ~sufficient to answer
satisfactorily the question raised by the statenent of the
case. Wen the High Court is-dealing with the statenment of
the case wunder s. 66(4), it isits duty to answer the
guestion submitted to it. As has been held by this Court in
Raj kunmar MIls Ltd. v. Conm ssioner of | ncone-t ax,
Bonbay(1), where the question - involved is one of |aw and the
Hi gh Court finds it difficult to answer the question ow ng
to the unsatisfactory nature of the statenent of the case
submitted by the Tribunal, the proper procedure is to cal
for a further statenent of the case and then -decide the
guestion itself. The High Court would be adjuring its
advisory function if it nerely gives sone directions and
orders the Tribunal to dispose of the matter according to
law and in the light of the directions given by it wthout
referring the matter again to the High Court; and so, if the
H gh Court finds that in order to deal with the question
referred to it satisfactorily it is necessary to ascertain
some relevant and material facts, it should be open to the
High Court to direct the Tribunal to make a supplenmentary
statenment containing the said material and facts.. There is
no provision in s. 66(4) which prevents the exercise of such
a power.

In some cases, the question of lawreferred to the High
Court may have to be considered in several aspects sone of
whi ch may not have been appreciated by the Tribunal. Ther e
is no doubt that if a question of lawis framed in genera
terns and in dealing with it several aspects fall to be
considered, they have to be considered by the Hi gh Court
even though the Tribunal may not have consi dered them In
such a case, if in dealing with some aspects

(1) [1960] 1 S.C R 249.

(2) [1963] Supp. 1 S.C R 871

(3)(1955] 28 I.T.R 184
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of the matter it becones necessary to ascertain additiona
facts, it would be unsatisfactory to require the Hi gh Court
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to answer the question without such additional facts on the
ground that they have not been introduced on the record
already. Refusal to recognise the jurisdiction of the High
Court to call for such additional evidence may lead to
hardship in many cases, and since there are no words
expressly limting the powers of the H gh Court wunder S
68(4), there is no reason why the said powers shoul d receive
a narrow and limted construction. That is the view for
which the | earned Attorney-General contends.

It nmust be conceded that the view for which the |earned
Attorney-General contends is a reasonably possible view,
though we nust hasten to add that the view which has been
taken by this Court inits wearlier decisions is also
reasonably possible. The said earlier view has been
followed by this Court on several occasions and has
regul ated the procedure in-reference proceedings in the High
Courts in this country ever since the decision of this Court
in the New Jehangir M1ls(1) was pronounced on May 12, 1959.
Besi des, it is somewhat renarkabl e that no reported decision
has been cited before us where the question about the
construction of S. 66(4) was considered and decided in
favour of the Attorney-Ceneral’s contenti on. Havi ng
careful l y wei ghed the pros and cons of the controversy which
have been pressed, before us on the present occasion, we are
not satisfied that a case has been nade out to review and
revise our decisions in the case of the New Jehangir
MI11s(2) and the case of the Petlad Co. Ltd. (2) . That is
why we think that the contention raised by M. Palkhivala
must be upheld. |In the result, the order passed by the High
Court is set aside and the matter is sent back to the Hi gh
Court with a direction that the Hi gh Court should deal wth
it in the light of the two relevant decisions in. the New
Jehangir MIIs(1l) and the Petlad Co. Ltd. (2 ).

Before we part with this appeal, however, we would like to
add that in the course of the debate in the present  appeal
Rule 39 of the Income-tax (Appellate Tribunal) Rules was
incidentally referred to, though neither party based any
argunent on it. That being so, the question as to'the true
scope and effect of the provisions contained in the said
Rule does not fall to be considered in-the present
proceedi ngs and we express no opinion on it. There would be
no order as to costs throughout.

Appeal all owed and renmanded.

(1) [1960] 1 S.C R 249,

(2) [1963] Supp, 1 S.C.R 871
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