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-Prior Char ges- Mode of cal cul ati on-Gross Profits,
ascertai nnent of-Rehabilitation charges, how determ ned-
Gratuity fund, whether can be claimed as Prior charge-
Distribution of surplus--Overtime Payment, if can be taken
into consideration in awardi ng bonus.

HEADNOTE

For the year 1953-54, the enployers paid bonus to the
workmen equal to three nonths’ wages, but the workmen
demanded bonus equivalent to seven nonths and six nonths
basi c wages w th dearness allowance. The enpl oyers
contended that after making deductions for the prior charges
from the gross profits in. accordance with the fornula
evolved by the Full Bench-of the Labour Appellate Tribuna
in MIIl Oawners Association, Bonbay v. The -Rashtriya MII
Mazdoor~ Sangh, (1950) L.L.J. 1247, there was no avail able
surplus left and consequently the
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wor kmen coul d cl ai mno bonus. The worknen countered that
the formula required revisionas the enployers were beconi ng
i ncreasingly nore rehabilitation conscious and their
appetite for the /provision for rehabilitation was fast
growing with the result that in nbst cases, after allow ng
for rehabilitation, 'there was no surplus left for the
paynment of bonus and the main object of the fornula was thus
frustrated. The worknen further contended that the whol e of
the rehabilitation expenses shoul d not be provided for out
of trading profits and that the claim for - rehabilitation
should be fixed at a reasonable anbunt and the  industry
shoul d be required to find the bal ance from other sources:
Hel d, that though there may be sone force in the plea nmade
for the revision of the Full Bench fornula, the | problem
raised by the said plea is of such a character that it can
be appropriately considered only by a hi gh- power ed
conmi ssion and not by this Court ‘while hearing the present
group of appeals. Besides the Full Bench fornula had on the
whole worked fairly satisfactorily in a |arge  number of
industries all over the country, and the claim for bonus
shoul d be decided by Tribunals on the basis of this fornula
without attenpting to revise it. The fornula was elastic
enough to neet reasonably the clains of the industry and
| abour for fair play and justice. |If the content ~of each
itemspecified in the formula was determ ned objectively in
the light of all relevant and material facts, the Tribunals
woul d generally find it possible to make reasonabl e
adj ustments between the rival clainms and provide for a fair
di stribution of the avail able surpl us.

Miir MIls Co. Ltd. v. Suti MIIls Mazdoor Union, = Kanpur
[1955] 1 S.C R 991, Baroda Borough Minicipality- v. |Its
Workmen, [1957] S.C.R 33, Sree Meenakshi MIlls Ltd. v.
Their Workmen, [1958] S.C.R 878 and The State of Mysore v.
The Workers of Kolar Gold Mnes, [1959] S.C.R 895, referred
to.

The forrmula was based on two considerations: first, that
| abour was entitled to claima share in the trading profits
of the industry, because it had partially contributed to the
same; and second, that |abour was entitled to claimthat the
gap between its actual wage and the 1living wage should,
within reasonable limts, be filled up. In dealing with the
claims for bonus, the two-fold basis of the formula mnust
always be kept in mind. Further, it was not necessary that
the workmen nust actually manufacture or produce the goods
bef ore they become entitled to claimany bonus.
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Burma Shell Ol Storage & Distributing Co. of India Ltd. wv.
Their Worknmen, (1953) 2 L.L.J. 246, applied.

The working of the formula begins with the figure of gross
profits, taken fromthe profit and | oss account, which are
arrived at after paynent of wages and dearness all owance to
enpl oyees
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and other itens of admi ssible expenditure. It would be open
to the Tribunal to exanine the accounts and to disallow
deliberate and mala fide debit entries made to reduce the
amount of gross profits. It would |Iikew se be open to the
parties to claimthe exclusion of items, credit or debit, on
the ground that they were patently and obviously extraneous
and entirely unrelated to the trading profits of the year
But the Tribunal nust resist the tenptation of dissecting
the bal ance-sheet too minutely or attenpting to reconstruct
it.

J.f. K, Cottton Manufacturers Ltd., Kanpur v. Their Worknen,
(1954) L. A C. 716, appli ed.

The forrmula deals with the clains for bonus on the basis
that the relevant year is a self-sufficient unit and the
appropriate accounts have to-be nade on the notional basis
in respect of the said year. Hence, the refund of excess
profits and the  adjustnment of the previ ous year’s
depreciation and /| osses cannot be nade agai nst the bonus
year's profits.

Model MIlls etc. Textile MIls, Nagpur v. - The Rashtriya
M1ls Mazdoor Sangh (1955) 1 L.L.J. 534; Bennett Col eman and

Co. Ltd. v. Their. Workmen, (1955) 2 L.L.J. 60, referred
to.

After ascertaining the anmpunt of gross profits, the first
item of deduction therefromrelates to depreciation. The

depreci ati on which has to be deducted fromthe gross profits
should be the notional normal depreciation as explained in
the case of Surat Electricity Co. Ltd., (1957) 2 L.L.J. 648,
and shoul d not include the initial and addi ti ona
depreci ation all owabl e under the I'ncome-tax Act.

U P. Electric Supply Co. Ltd. v. Their Wrknen, (1955) 2
L.L.J. 431; Surat Electricity Co's.. Staff Union v.  Surat
Electricity Co. Ltd., (1957) 2 L.L.J. 648, referred to.

The second item of deduction is on account of incone-tax.
On the balance obtained after deducting the depreciation
from the gross profits the tribunal has to calculate the
amount of incone-tax payable for the bonus year. In naking
this calculation it would not be reasonable to allow the
enpl oyer to clai munder the item of income-tax an additiona
amount in respect of the two further depreciations which are
expressly authorised under s. 10(2)(vi) of the Incone-tax
Act . Therefore the two concessions thus given by the
| ncone-t ax Act should not be taken into account in
determ ni ng the anount of incone-tax under the forml a.

Sree Meenakshi MIIs Ltd. v. Their Wrkmen, [1958]  S.CR
878, explained and foll owed.

The third item of deduction under the formula relates to the
return on paid up capital as well as working capital. The
fornmula provides generally for the paynent of interest at 6%
118

928
per annum on the paid up capital and at 2% on working
capital . These rates are not inflexible and wll vary

according to the circunstances of each case.

Wor kmen of Assam Co. Ltd. v. Assaam Co. Ltd., [1959] S.C R
327 ; Rustom and Hoynsby (India) Ltd. v. Their Wrknen
(1955):1 L.L.J. 73, MII Omers Association, Bonbay v. The
Rashtriya MIIl Mazdoor Sangh, (1952) 1 L.L.J. 518, Tea and
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Cof fee Workers Union v. Brooke Bond (India) (Private) Ltd.,
(1956) 1 L.L.J. 645, U P. Elcctric Supply Co. Ltd. v. Their
Wor knmen, (1955) 2 L.L.J. 413, referred to.

The fourth item of deduction is on account of rehabilitation
whi ch i ncludes replacenment and nodernisation but not
expansi on. Rehabilitation has to be calculated for the
pl ant and nmachinery as well as the buildings. The whole of
the rehabilitation charges have to conme out of the trading
profits as this guarantees the continuance of the industry
to the benefit both of the enployer and |abour. The
Tri bunal has to estimate the probable cost of replacenent of
pl ant and nmachinery at the tinme when such repl acenent would
becomre due. In determning such cost, the Tribunal has to
project the price level into the future, determ ned not only
in the light of the prices prevailing during the bonus year
but also of subsequent price |levels. The decision on the
guestion of the probable cost of rehabilitation is always
reached by adopting a suitable nmultiplier. This multiplier
is based on the ratio between the cost price of the plant
and machinery and the probable price which nay have to be
paid for-its rehabilitation, replacenment or nodernisation
As there has been a continuous rise in the price of
i ndustrial plant and- machinery, the older the plant which
needs rehabilitation, the higher is the multiplier. |If the
enpl oyer has deliberately or nala fide refrained from
rehabilitating his /old machinery with-a view to claim a
hi gher multiplier, his conduct nmay be taken into account in
determ ning the multiplier and the anmount of ‘rehabilitation
payable to him Once a proper nultiplier is adopted, the
probabl e cost of rehabilitation can be easily determned by
multiplying the original cost by the multiplier. At this
stage the divisor steps in. The total amount required for
rehabilitation has to be divided by a suitable divisor in
order to ascertain the annual requirenent of the enployer in
that behal f year by year.

Bef ore awarding an appropriate —ampbunt in respect of
rehabilitation for the bonus year, deductions have to be
made, first on account of the break-down value of the / plant
and machinery which is usually calculated at the rate O 5%
O the cost price, secondly the depreciation and genera
l'iquid resources available to the enployer other than those
ear mar ked for specific pur poses, thirdly al | the
rehabilitati on amounts which may have been allowed to the
enpl oyers in the previous years, but had renai ned unused  in
t he neanwhil e.
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It is only after all the prior charges have thus been deter-
m ned and deducted fromthe gross profits that the avail able
surplus can be ascertained for paynent of bonus. The
procedure adopted by some Tribunals of nationally ~working
out the anpunt of bonus and then giving it priority in the
cal culations before the determination of the incone-tax
payabl e i nevitably | essens t he anmount of t ax
proportionately, and should be deprecated. Rehabi | i tation
cannot be given priority before the incone-tax payable is
ascertai ned and deducted fromthe gross profits.

No addition should be made to the list of prior charges re-
cognised by the fornula even with respect to the enployers
claimfor deductions on account of gratuity fund created for
the benefit of the workmen. But the Tribunal ought to, when
the avail able surplus is determ ned, take into account such
a claim and reasonable amunt of allowance should be
definitely borne in mndin finally fixing the anount of
bonus.

M s. Metro Motors v. Their Worknen, (1952) 2 L.L.J. 205,
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referred to.

Wen the available surplus has been ascertained, three
parties are entitled to claimshares therein : |abour’s
claim for bonus, the industry’'s claimfor the purpose of
expansi on and other needs and the share-holders’ claim for
additional return on the capital invested by them The
ratio of distribution would obviously depend on severa
factors: such as the gap between the actual wages and the
living wages, the setting apart of a gratuity fund by the
enpl oyer and the ampbunt thereof, the extent of the avail able
surplus, the dividends actually paid by the enployer and
those paid by conparable concerns, the probabilities of
expansi on, the general financial condition of the enployer
and his necessity to neet urgent liabilities.

It would be wong on principle to take overtine paynment into
account in calculating the bonus payable to each worknan.
Once the total ampunt payable as bonus is determined on the
principles as indicated, the question of overtine paynent
bei ng taken into account can no | onger be a dispute between
the enployer and his worknen but one between the workmen
inter se.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 459 and 460
of 1957.

Appeal s by special leave fromthe judgnment and order dated
the 30t h Novenber, 1956, of the Industrial Tribunal, Bonbay,
in Reference 1. T. Nos. 10 and 13 of 1956.

R H Kol ah, Dadachanji- _and~S. N Andley, for the
appel | ant .
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C.L. Dudhia and I. N Shroff, for the respondents in  C

A. No. 459 of 1957.

A.S. R Chari and 1. N Shroff, for the respondents in C

A. No. 460 of 1957.

1959. WMay 5. The Judgnent of the Court was delivered by
GAJENDRAGADKAR J. -These two appeal s arise out off a ‘denand
for bonus nade agai nst the appellants by their worknmen for
the year 1953-54. The Associated Cenent Conpanies Ltd.,
Bonbay, the Cenent Marketing Company of India Ltd., Bonbay
and the Concrete Association of India, Bonbay, were  faced
with a demand of their worknen enployed in their offices  at
Bonbay for bonus equivalent to seven nonths’ basic wages
wi th dearness all owance. The industrial dispute arising out
of this demand was referred by the CGovernnent of Bonbay for
adj udi cation before the Industrial Tribunal, Bombay, under
s. 10 of the Industrial Disputes Act and it was nunbered |
T. No. 10 of 1956. The Associated Cenent Conpanies /Ltd.,
Dwar ka Cenent Works, Dwarka, was simlarly faced wth a
demand of its workmen for bonus equivalent to 50% of | tota
earnings or six nonths’ total earnings. This dispute was
referred to the sane tribunal and was nunbered 1. T. No. 13
of 1956. By consent of parties both the references were
heard together and evidence was recorded and docunents
tendered in the first reference. By its award delivered on
Novermber 30, 1956, the tribunal directed the conpanies to
pay their workmen drawing a basic pay or wages up to Rs. 500
per nonth bonus equivalent to 1/3 of their basic wages or
pay (less bonus already paid for the year 1953-54) subject

to the conditions specified in the award. It is against
this award that the respective conpanies have preferred the
two appeals by special leave. |In this judgnent the said

conpanies wll hereafter be described as the appellant and
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their workmen as respondents.

The A CC is the principal conpany concerned in the
di spute. The Cement Marketing Conpany of
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India Ltd., (hereafter -called the C M 1.) has been
separately registered under the Indian Conpanies Act as a
Joint Stock Conpany; but it is a hundred per cent.

subsidiary of the A C C The C M |I. are the Sales
Managers of the AL C. C. while the Concrete Association of
India (hereafter called the C. A |.) is nmerely a departnent

of the C M 1. As a result of the agreement which canme into
operation from August 1, 1953, all financial transactions
of the C M 1. inrelation to sales nowfind a place in the
accounts of the A C C_Sinilarly all of its fixed assets
have been taken over and appear in the bal ance-sheets of the
AL C. C Al the three concerns have a conmobn staff in
Bonbay. The A C. C had already paid to its enployees
bonus equivalent to three nonths' basic wages for the year
1953-54 and so had the C M |. toits worknmen. It appears
that the C.-M |., includingthe C. A |., undertakes to pay
to its enployees the sane anmount of “bonus as has been paid
or awarded to the enpl oyees of the AL C. C

There is no dispute that the A C C is the biggest anpngst
the conmpanies in India which manufacture cement. |t owns 15
cenent factories /at ~different places iniIndia and 2 in
Paki stan. Qut of the total quantity of ‘cenent despatched by
all the cenent factories in India in1953-54 the A C C
despatched 55.46 % The A. C. C. cameinto existence in 1936
as a result of the nerger of four inportant. groups of
conpani es engaged in the manufacture of cement. These were
F. E. Dinshaw, Tatas, Killick N xon and Khat au, groups. It
appears that 11 conpanies in all nergedwith the A. C. C.
Before the tribunal the case for the respondents was that
the appellant held a position of nmonopoly in the cenent
industry and was easily in-a position to pay the bonus
clained by them Their allegationwas that the appellant
had inflated the capital invested by the nerging conpanies
while taking themover in 1936; it had set up new ‘factories
out of the profits earned by it —without raising’ fresh
capital and thereby had used profits for the purpose of
expansion. In the year 195354 the appellant had capitalised
the full anount
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standing to the credit of the prem um on-shares account ~-and
had transferred a part of the reserves for-taxation to the

capital account thus increasing the aggregate capital. The
emol uments of the workers were inadequate and so they were
entitled to the bonus claimed by themin order to fill up
the gap between the actual wage paid to themand the 1iving

wage due to them The respondents al so contended that the
claim nmade by the appellant for rehabilitation and
repl acenent in the dispute for the year 195152 included not
only the ampunt required for rehabilitation and replacenent
but al so expansi on; and so, according to them the appellant
was not entitled to any anmobunt for rehabilitation purposes
in the year in dispute. They also alleged that the
appel lant was not entitled to claim interest at nore than
4% on paid-up capital and 2 % on working capital. Thus the
respondents wurged that if all the relevant facts are taken
into account it would be found that the claimfor bonus made
by them in the two respective references was just and
pr oper. In support of their case the respondents filed
several statenents which, they clainmed, had been prepared in
accordance with the Full Bench formula, and they al so cross-
exam ned M. Tongaonkar who gave evidence on behalf of the
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appel | ant.

This claimwas resisted by the appellant. It was urged on
its behalf that the points raised by the respondents in the
present references bad been heard and finally decided in the
previous adjudication (Ref. I. T. No. 115 of 1953) which
dealt with their claimfor bonus for the preceding year; and
it was alleged that the respondents were barred fromrai sing
the sanme questions over again in the present adjudication

The cenent nachi nery, though heavy, is subject to rigours of
extrenmely tough and heavy duties and the nachinery has to
run ceaselessly day and night throughout the year. The
appel l ant contended that, having regard to the specia

features of the cenent industry, the machinery had to be
kept on the highest standards of naintenance and needed
frequent replacenent and rehabilitation. A cement factory
is a very expensive industrial proposition. The appellant
deni ed t hat
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it was i'n a nonopolistic position and pleaded that its
object was to deliver cenent as cheaply as possible to the
CONSUNers. The respondents’ allegation that there was "
puffing up of block capital at the tine of the merger in
1936 " was denied by the appellant and it was not adnmitted
that ever since its inception it had steadily nade huge

profits. The appel | ant al so denied the allegation of the
respondents that the profits, com ng out of the business had
been wused in expanding its factories.. It had wused al

avai |l abl e resources including prenmiumon issue of shares and
depreci ati on fund  for replacenent, rehabilitation and
nmodernisation. It was not true that the appellant had built
huge reserves and that the wages paid by the appellant to
its enpl oyees were i nadequate; on the contrary they conpared
very favourably with those in other conparable industries.
The appellant denied the statement of the respondents that
no plant reinstatenent reserve over and above the deprecia-
tion allowance was necessary in the current year ' and it
urged that the cal cul ati ons nade by the respondents alleged
to be in terns of the Labour Appellate Tribunal fornula were
i naccurate. In its turn the appellant clainmed nore than 6%
interest on paid-up capital and nore than 4% interest on
wor ki ng capital. The appellant also enphasised that it had
already paid to the respondents bonus for  three nonths
though the strict working out of the fornula would show that
there was no avail able surplus for the relevant year and  so
the respondents would not be entitled to any bonus at all

In support of its case the appellant examined M. G R
Tongaonkar, its controller of planning and devel oprent, and
produced a statenent (Ex. GC2) showing the original cost of
the blocks to be replaced and the approximte " repl acenent
cost. It also produced anpbngst other docunents a statenent
( Ex. C-10) showi ng the cost of the assets of the  nerging
conpanies on July 31, 1936, as taken over by the appellant
and t he statement ( Ex. C-29) showi ng t he capita
expendi ture from 1936-37 to 1953-54 on expansi-on
noderni sation, rehabilitation, replacenent, sundry capita

j obs, etc.
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In addition a statenent was filed by the appellant (Ex. C
23) showi ng that the cal cul ati ons made under the Full Bench

formula would show a substantial deficit and that would
support its case that there was no avail able surplus for the
rel evant year from which any bonus could be clained by the
respondents.

Ex. C2 is a statement prepared by M. Tongaonkar show ng
the original <cost of the block to be replaced and the
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approxi nate replacenent cost. This statenent has been
prepared on the basis that the approximate cost to the
nerging conpanies of their assets as on 31-7-1936 was 5.73
crores. It is admitted that this statement has | unped
together all the properties of the appellant including plant
and machinery, as well as buildings, roads, bridges and
rail way-si di ngs and has classified them into f our
cat egori es. The statenent contains 9 colums. The first
colum gives the year or years of purchase of rmachinery.
This could classifies the four categories of the blocks
according to their respective years of purchase. The first
category consists of bl ocks purchased up to 1939, the second
purchased between 1940-44, the third purchased between 1945-
47 and the | ast purchased between 1949-54. Columm 2 gives
the original cost of the said categories as on 31-7-1954.
Col um 3 gives particul ars-of such portions of the bl ocks as
have been discarded, scrapped or sold. In this colum the
years in which the blocks were di scarded, scrapped or sold
are indicated and their original cost is ne
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figures nmentioned in col. 5 for 1939 and 1940-44 bl ocks have
been arrived at by reducing the corresponding figures given
in col. 4 by 20% Colum 6 gives the approximte present

life of the machinery and plant mentioned in col. 4; col. 7
sets out the breakdown val ue of the machinery referred to in
col. 4, whilst col. 8 gives the approxinate cost of
rehabilitation of nmachinery as shown in-col. 5 | ess

breakdown value as shown in col. 7. The last colum works
out the annual requirenents of the appellant in respect of
the rehabilatation of the four categories of bl ocks. The
figures in this colum are-arrived at by dividing the
amounts nentioned in col. 8 by the respective divisors
mentioned in col. 6. The total annual requirenent of the
appel lant in respect of rehabilitation is shown as ' of the
order of Rs. 3,29,61, 752.

Ex. GC 23 is a statenent prepared by M. Tongaonkar to show
the deficiency in profits in (relation to paynment of
addi ti onal bonus claimed by ‘the respondents for the
accounting year 1953-54. This statenment has been prepared
alternatively on the basis of statutory depreci ati on
al  owabl e by i ncone-tax authorities and al so on the basis of
straight conputation at ordinary rates. The first nethod
results in a deficit of Its. 107.20 | akhs, while the “second
in a deficit of 97.86 |akhs. In working out the provision
for rehabilitation, this statenment first t akes t he
repl acenent cost of block up to 1939 as per Ex. C2 to be
Rs. 1601.19 | akhs. Fromthis anount the available reserves
as on 1-8-1953 which are of tile order of Rs. 311 | akhs are
deducted, |eaving a balance of Rs. 1290.19 |akhs.. Then the
repl acenent costs of the three remmining categories of
bl ocks are taken into account and all the said ambunts are
di vided by the appropriate divisors nmentioned in col. 6 of
Ex. C-2. The result is the sumof Rs. 284.48 |akhs, and
that is claimed by the appellant as the provision for
rehabilitation under the fornula.

In his evidence M. Tongaonkar has given reasons in support
of the respective nmultipliers and divisors adopted by himin
maki ng his calculations in Ex. C2. 119

119
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He has also given several details on all the relevant and
nmat eri al points in support of the appellant’s case.

Naturally the respondents have cross-examni ned himat |ength.
One of the questions in controversy between the parties in
the present appeals centres round the appreciation of M.
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Tongaonkar’s evidence and the value to be attached to the
statenents prepared by him

On the contentions raised by the parties before it the
tribunal framed ten issues for determination and it has made
its findings on themin the Iight of the evidence adduced

before it. It has held that the appellant had not inflated
the capital invested by the nergi ng conpanies while taking
themover in 1936. It has allowed 6% interest on the entire
pai d-up capital of Rs. 1267.59 |akhs, and 4% interest on the
working capital. 1In regard to the claim for depreciation
the tribunal has held that it was normal depreciation
cal cul ated according to the straight Iine method which
should be all owed. On the question of incone-tax, the
tribunal has allowed the sane at 83.4 pies in a rupee as
clained by the appellant onits net profits. It has,

however, rejected the appellant’s case that the incone from
investments in shares and securities received by it should
be excluded for the purpose of bonus; while it has allowed
the sum of Rs.” 10 |l akhs provided by the appellant as annua
contribution to the reserve for gratuity, as also the
expendi t ure on the cost of di smant|ing bui I di ngs,
prospecting expenses, et c. It did not accept t he
respondents’ case that the bonus paid by the appellant to
its officers shoul d be reduced or wholly disallowed for the
purpose of calculations under the formula; and, on the
guestion as to whether overtine paynent should be included
in the paynent of bonus, it has wupheld the respondents’
contention and all owed the inclusion of the said paynment.
Havi ng di sposed of these mnor issues, the tribunal examn ned
at length the claimmade by the appellant in regard to the
provi sion for rehabilitation, replacenment and nodernisation
Indeed this was the npbst controversial _—and the nost
i mportant issue raised
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before it. The tribunal exanmined the evidence of M.
Tongaonkar as well as Ex. GC-2 and other docunments produced
by him and cane to the conclusion that " Ex. C2 /presents
an incorrect and exaggerated picture of the A CC's
requirenents of rehabilitation and replacenment” and 'so it
cannot be relied upon. According to the tribunal the
multiplier 4.28 adopted by M. Tongaonkar was -itself _an
inflationary figure; and it thought that " the consequence
of applying it not tothe original price but to its
increased price paid by the AC.C. would be to obtain an
inflationary result. It appears that the tribunal wag
inclined to hold that 2.7 was a fair multiplier representing
the price increase over the pre-war base. The tribunal was
al so not satisfied with M. Tongaonkar’'s evidence in regard
tothe life of plant and nmachinery ; and so it held that the
period of life given in col. 6 of Ex. C-2 cannot be
accepted as correct. Wile dealing with the question about
the rise in prices, the tribunal has held that it was | usua
to take the average |level of prices prevailing in a period
of about five years in preference to the prices prevailing
in a particular year as was done by M. Tongaonkar. The
tribunal subjected M. Tongaonkar’s evi dence on the question
of replacenent, rehabilitation and nodernisation to a close
exam nation and held that the nethod adopted by M.
Tongaonkar in distinguishing between nodernisation and
expansion was of a purely subjective estimate " which does
not bear the scrutiny of an objective test ". On the whole
the tribunal was not prepared to accept M. Tongaonkar’'s
evidence at its face value and it was not prepared to treat
Ex. C-2 and consequently Ex. C-23 as reliable. It is
relevant to point out at this stage that the tribunal has
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not made any finding about the |ife of the machinery nor has
it recorded any conclusion as to a proper divisor. In fact

it has completely left out of consideration Exs. C2 and C
23 while determining the anpunt which should be allowed for
the appellant’s claimfor rehabilitation for the rel evant
year.

The tribunal then exam ned the principle underlying the Ful
Bench fornmula and held that, it was not
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intended to be worked out as a rigid mathematical formula.
" We nust nake it ", says the tribunal, " as flexible as
possible so as to do justice to everybody concerned in the
earning of profits". The general question, which it has

considered in this connection, is how far and to what extent
profits of a concern should contribute to the satisfaction
of the clains of industry for. replacenment; rehabilitation
and nodernisation. It was inpressed by the argument that,
where the requirements under these itens are so huge as to
be out of tune with the profits, it would be open to an
i ndustrial adjudicator to allow only a reasonable provision
to be made out of the profits for the said itens and | eave
the industry concerned to tap other resources to make up the
bal ance. In support of this conclusion it has referred to
the observations made by F.R M de Paula in his "Principles
of Auditing", the report of the Taxation Enquiry Conm ssion
and of the working party for the Cotton Textile Industry.
It has also relied on a part of the speech delivered by M.
J. R D Tata in addressi ng the annual general neeting of the
sharehol ders of the Tata Iron and Steel Conpany. in August
1950.

In this connection the tribunal has expressed its
apprehension that if all the noney required for a continuous
process of nodernisation and expansion is to cone out of the
profits made by the concern, labour will rarely see 'a day
when they will enjoy bonus granted to themout of profits;
though it has hastened to add that it was far fromits mnd
that a progressive concern like the A C.C. should not keep
pace wth tinme and nodernise its machinery; but it/ only
wi shed that it should give a fair deal to the workers /in the
distribution of the profits. Having hold that, "if the
clains for rehabilitation turn out to be huge and out of
tune with the profits made by the industry, it would be open
to the tribunal to grant the claimof the industry in that
behal f only to the extent that it deens to be reasonabl e and
fair, it proceeded to consider how far and-to what _extent
the appellant’s claim should be allowed in the  present
pr oceedi ngs.

It is necessary to nmention that in dealing with this
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guestion the tribunal was considerably influenced by the
past conduct of the appellant. It thought that for
rehabilitation the appellant had claimed no nore than Rs.
192 or 193 lakhs in the previous adjudication proceedings
where the dispute for bonus had reference to the year 1951-
52. If the claimthen nade by the appellant was no nore
than Rs. 192 or 193 | akhs, the present claimfor Rs. 284
| akhs, the tribunal thought,’” was obviously inflated and
unreal. Similarly the tribunal enphasised the fact that the
programme earlier submitted by the appellant to the Tariff
Conmi ssion was in turn nore nodest than the claim made in
the said adjudication proceedings. It appears that in the
said programme the appellant had nade out a case for the
estimated expenditure of Rs. 18.36 crores to be spread over
a period of ten years from 1-8-1952 to 31-7-1962 and that
works out approximately at the figure of Rs. 184 | akhs per
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year. It was on these facts that the tribunal held that "
i f the A CC estimated its annual requirenents of
rehabilitation, replacenment and nodernisation at Rs. 192
| akhs per year during the period of ten years conmencing
from 1-8-1952, 1 do not think that it should be allowed to

depart from it now'. In substance, according to the
tribunal, the present claimfor rehabilitation was very mnuch
inflated, it had no relation to realities, and so the

appel | ant shoul d not be allowed to make such a claim That
is why it did not think it necessary to record any finding
as to the proper divisor, and to determine, in the light of
M. Tongaonkar’s evidence, what approximtely would be a
fair or reasonable anount for rehabilitation wunder the
for mul a.

It is thus clear that in nmaking its final calculations the
tribunal has assumed that the claimnmade by the appellant
for rehabilitation, replacement and noderni sation nust be
taken to be no nore than Rs. 192 or 193 | akhs, and on that
assunption it has considered to what extent the claimshould
be allowed. Utimtely the tribunal cane to the concl usion
that in the circunmstances of the case it would be fair to
allow the appellant about Rs. 165 to 170 | akhs as annua
provision for the said itens. In support of this concl usion
940

the tribunal has relied on the fact that for the two vyears
1952-53 and 1953-54 the appell ant had spent about Rs. 339.76
| akhs for the purpose of rehabilitation, replacenent |[|and
noderni sati on and that works at the average of Rs. 170 | akhs
per year. The tribunal has then-taken into account the fact
that the appellant had a plant reinstatenment reserve of Rs.
235 lakhs and a general reserve of Rs. 76 lakhs in the
begi nni ng of the year 1953-54. |f these anmpbunts which woul d
be available for rehabilitation are spread over the ten year
period of the tentative programe planned by the appellant,
the annual figure would cone to Rs.~ 31 lakhs; and this
amount woul d have to be deducted from Rs. 165 |akhs which
the tribunal was inclined to grant in respect of the
rel evant item That is how the tribunal has ‘nade the
appropriate calculations under the formula, and has’ shown
that, even after the paynent of one nonth’'s additional bonus
as directed by it, the appellant would still be left with a
surplus of Rs. 23.48 |lakhs. That in brief is the nature and
ef fect of the findings nade by the tribunal

Before dealing with the nmerits of the points raised in these
appeals it would be convenient to refer to the genesis and
the ternms of the fornmula which has been evolved by the Ful
Bench of the Labour Appellate Tribunal in the case of The
M1l Oaners Association, Bonbay v. The Rashtriya MII
Mazdoor Sangh, Bonbay (1) in 1950. It appears  that /from
1940 A D. onwards the clainse for bonus nade by the
enpl oyees against their enployers in different industries
were dealt wth on an ad-hoe basis from case to @ case
Sonetimes the enployers voluntarily paid bonus to ‘their
wor kmen; and where di sputes arose they were decided by the
tribunals in the light of the circunstances of each case
without relying on any broad consideration of policy or

without attenpting to lay down any general principles. In
1948 a bonus dispute arose between the MII Onner s
Associ ation, Bonbay and its enployees, and it was referred
for adjudication to the Industrial Court. In considering

this dispute the Industrial Court went

(1) (1950) L.L.J. 1247.
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el aborately into the matter, laid dowmn certain principles
and awarded to the worknmen bonus equivalent in amount to 3/8
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of the total basic earnings of each worknman subject to
certain conditions.

In the subsequent year a sinilar dispute arose between
the same parties; and it was again referred to t he
I ndustrial Court for adjudication. The Court made its award
on July 7, 1950, directing 55 mlls of the Association to
pay to their workmen, whether permanent or tenporary, 1/6 of
the basic earnings of each of themas bonus. This award was
chal l enged by the Association before the Labour Appellate
Tri bunal . It was urged on behalf of the Association that
the wage structure in the textile industry had been settled
by standardisation and_ so bonus nmust be regarded as a
gratui tous paynent; and it was argued that at any rate grant
of bonus cannot be nmade for the purpose of making up the
deficiency between the actual and |living wages. These
contentions were rejected by the Labour Appellate Tribuna
and the question about the grant of bonus was considered on
general~ principles on the basis of which a formula,, often
described as the First Full Bench Fornmula, was ultinmately
evol ved. “As both capital and | abour <contribute to the
earnings of the industrial concern ", observed the appellate
tribunal, " it is fair that |abour should derive some
benefit if there is a surplus after neeting prior or
necessary charges ". The appellate tribunal was also of the
vi ew t hat where the goal of l|iving wages had been attained,
bonus, like profit sharing, would represent nore as the cash
incentive to better efficiency and production; but where the
industry had not the capacity to pay a living wage bonus
nmust be | ooked upon as the temporary satisfaction wholly or

in part of the needs of the enployee. In other words,
according to this decision, the award of bonus is based on a
two-fold consideration. It is nade inrrecognition of the

fact that |abour has made sone contribution to the profit
earned by the industry, and so it is entitled to claim a
share in it; and it is also intended to help Ilabour to
bridge or narrow down the gap, as far as may be reasonably

possi ble, between the living wage to which Iabour is
entitled and the actual wage received by it.
942

Dealing with the problem fromthis point - of view the
appel l ate tribunal conceded that investnent necessarily
inplies the legitimte expectation of the investor to secure
recurring returns on the noney invested by him .in the
i ndustrial undertaking, and so it held that it was essentia

that the plant and machi nery should be kept-continuously in
good wor ki ng order for the purpose of ensuring that return

Such mai nt enance of the plant and machi nery woul d
necessarily be to the advantage of | abour because the better
the nmachinery the larger the earnings and the brighter  the
chance of securing a good bonus. On this consideration it
was held that the anmount of noney that would be ‘necessary
for rehabilitation, replacenent and noderni sation ‘of the
machi nery would be a prior charge on the gross profits of
the year. Since the depreciation allowed by the inconme-tax
authorities is only a percentage on the witten-down value
the depreciation fund set apart on that basis would not be
sufficient for the purposes of rehabilitation and an extra
amount woul d have to be annually set apart nationally under
the heading of 'reserves’ to make up the deficit. Thi s
position was apparently not disputed by the enpl oyees.

The claim made by the industry that a fair return on the
paid-up capital nust be secured and that ordinarily it
should be paid at the rate of 6% per annum was also not
di sput ed. The enpl oyees, however, challenged the claim of
the industry that reserves enployed as working capita
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should carry any interest; but their objection was overrul ed
and it was held that working capital also would be entitled
to interest though at a nuch lower rate than that on the
pai d-up capital. Then the question of taxes was considered
and it was agreed that a provision had to be made for taxes
which would be payable on the anmount determned after
deducting depreciation fromthe gross profits | ess any bonus
which may be awarded. |In the result the appellate tribuna

laid down the manner and nethod in which the available
surplus should be deternined. The notional accounting for
this purpose starts with the figure of the gross profits
whi ch are
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arrived at after paynent of wages and dearness all owance, to
the enpl oyees and ot her rel evant items of expenditure. Then
a deduction for depreciationis nade, and on the notiona

bal ance thus derived a provision for taxes payable is
al | owed: Then ~follow the provisions for reserves for
rehabilitation, return on paid-up capital and return on
reserves ‘enpl oyed as working capital. That gives the anount
of surplus if’ any. \Whenever the working of this formula
| eaves an anount of available surplus, [labour was held
entitled to claima reasonable share in this amount by way
of bonus for the current year. This fornmula is based on
consi derations of social justice and is intended to satisfy
the legitimate clains of both capital and | abour in respect
of the profits nmade by the industry in-a particular year

It takes the particular year’ as a unit and nakes all its
notional calculations on the basis of the gross profits
usually taken fromthe profit and |oss account; in this

particular case the available surplus determined by the
application of the fornula was found to be 2.61 crores; and
out of this surplus 0.30 crores were awarded as bonus to
clerks and other staff and 1.86 crores was awarded as ' bonus
to the enployees |eaving a net-notional balance of  0.45
crores.

This Court had occasion to consider the said formula in Miir
MIlls Co. Ltd. v. Suti MIIs Mazdoor Union, Kanpur (1). The
judgrment in that case indicates that wthout ~conmitting
itself to the acceptance of the formula in its entirety,
this Court in general accepted as sound the view that since
| abour and capital both contribute to the earnings of the

industrial concern, it is fair that |abour should ~derive
sonme benefit if there is a surplus after nmeeting the four
prior or necessary charges specified in the fornula. It is

relevant to add that in dealing with the concept of bonus
this Court ruled that bonus is neither a gratuitous paynent
made by the enployer to his workmen nor can it be regarded
as a deferred wage. According to this decision, where wages
fall short of the living

(1) [1955] S.CR 991

120
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standard and the industry makes profit part of which is due
to the «contribution of labour, a claimfor bonus can  be
legitimately nmde. However, neither the propriety nor the
order of priority as between the four prior charges and
their relative inportance nor their content was exani ned by
this Court in that case; and though the formula has
subsequently been generally accepted by this Court in
several reported decisions (Baroda Borough Municipality v.
Its Worknen (1), Sree Meenakshi MIIls, Ltd. v. Their Workmen
(2) and The State of Mysore v. The Wrkers of Kolar Gold
Mnes (3) ) the question about the adequacy, propriety, or
validity of its provisions has not been exam ned nor has the
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general problem as to whether the fornula needs any
variation, change or addition been argued and considered.
It is for the first tine since 1950 that, in the present
appeal s, we are called upon to examine the fornula carefully
and express our decision on the nerits of its specific
provi si ons. As we have already indicated, in dealing wth
the present dispute the tribunal has held that, in working
out the fornmula, it could relax its provisions even though
the proposed rel axation nay nmean a material variation of the
formula itself. On behalf of the appellant M. Kolah has
taken strong exception to this approach. He has argued
that, in the last eight years and nore, on the whole the
formula has worked fairly well inthe interest of both
capital and | abour, and so the tribunal was not justified in
departing from it in'the present case. This argunent
undoubt edly rai ses a question of considerable inportance.

Bef ore exam ning this argunent, however, it is necessary to
consi der one prelimnary point: Was the tribunal justified
in holding that the appellant could not be allowed to add to
its previous claimfor rehabilitation ? The decision of the
tribunal —on this point seens to indicate that the tribuna

thought that the appell ant was estopped from naki ng any such
claim and the correctness of this conclusion is challenged
by the appel |l ant.

(1)[1957] S.C. R 33, 39.

(2) [1958] S.C.R 878, 884.

(3) [1959] S.C.R 895.
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It is true that, in the report submitted by the appellant
before the Tariff Commssion-in-April 1953, it had set out
the details of its ten year programe which included,
besi des repl acenent, rehabilitation,  nobdernisation and
expansi on, nechani sation of quarries as well as construction
and i nprovenent of houses for its labour staff. The Treport
of the Tariff Commi ssion (p. 30) shows that the cost of the
programe was' estimated at Rs. 18.36 crores, excluding the
cost of a new plant at Sindri, or about Rs. 184 |akhs per
annum Subsequently in January 1954, when M. Tongaonkar
gave evidence in the previous adjudication proceedi ngs, he
produced a statenent (Ex. U-8) according to which the
appel l ant’ s annual requirements for rehabilitati on would be
of the order of Rs. 192 or 193 | akhs, whereas in the present
proceedings the said claimis made at Rs. 284 | akhs. A bare
statement of these facts prinma facie suggests that the
appellant’s present <claim for rehabilitation  has been
growing fromstage to stage, and in its present formit is
very much inflated; and that is what the tribunal has also
assuned. In our opinion this assunption is ' not wholly
correct. M. Tongaonkar’s evidence shows that in the report
of the jobs subnmitted to the Tariff Conm ssion the appell ant
had not included all relevant items of rehabilitation

repl acenent and nodernisation. The report nmerely 'gave a
list of the jobs which the appellant had proposed to
undertake during the ten year period ending July 31, 1962.
It was in no sense an exhaustive statenent about the
appel lant’s requirenments in regard to the rehabilitation of
all its blocks. 1In fact, having regard to the nature and
scope of the enquiry before the Tariff Conmi ssion, the
report made by the appellant had to be restricted to the
urgent jobs which it wanted to undertake during the execu-
tion of its ten year programme; and so it would not be
reasonable to hold that the figure of annual rehabilitation
expenses which can be deduced fromthe said report has any
relation to the claim for rehabilitation nade by the
appellant in ternms of the working of the formula.
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Then again the appellant’s claimfor rehabilitation
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in the earlier proceedings has also been satisfactorily
explained by M. Tongaonkar. The respondents have placed
consi der abl e reliance on the statement filed by M.
Tongaonkar in the said proceedings (Ex. U-8). Thi s
docunent has been produced by the respondents in support of
their contention that it purports to nake a claim for Rs.
192 | akhs per year 'for rehabilitation. That no doubt is
true ; but in ternms the docunent purports to show the
estimated expenditure required during the ten year period
there specified; and as M. Tongaonkar has stated, it does
not include a full statenent of the claimin regard to the
rehabilitation of all the blocks belonging to the appellant.
In considering the respondents’ argunent on this point, it
is necessary to bear in mind that in the earlier proceedings
the appellant had filed a separate statement showing the
amount ~to which it was entitled by way of rehabilitation
under 'the fornula; this statement was Ex. C-3 and it has
been produced in the present case and exhibited as U 5. It
appears that in the earlier proceedings the tribunal did not
attach any inportance to the said docunent and virtually
ignored it because, like the present tribunal, it held that
" it does not appear to be necessary to plan further ahead
than ten years and it is desirable to base cal cul ations of
rehabilitation on realities "(1). Even so the Labour
Appel late Tribunal found that the _appellant’s contention
that its worknmen were not entitled to any additional bonus
was not well-founded even if its claim for rehabilitation
was confined to Rs. 192 or Rs. 193 | akhs. Besi des, M.
Tongaonkar has stated on oath that Ex. U8 was not anobng
the docunments originally submtted by the appellant to the
tribunal in 1954. it was in fact prepared and submitted at a
| ater stage at the instance of the tribunal itself. It s,
therefore, clear that Ex. U8 was not intended to, and did
not supply, the basis of the appellant’s claim in the
earlier proceedings in accordance with the fornmula.

A study of the itens contained in Ex. U8 also supports the
sane concl usion. M. Tongaonkar has

(1) (1955) 1 L.L.J. 588,592.
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stated that the total ampunt of the estimated expenditure
shown in this docunent included only a small portion of the
expenditure required for rehabilitation of the post- 1944
bl ock. It is true that M. Tongaonkar’'s statenent that in
the said total amount nearly Rs. 50 |akhs represent the
amount for replacement or rehabilitation of post-1944 bl ock
i s inaccurate. The Chai basa Cenent Factory and the Sevalia
Cenent Factory for the rehabilitation of which Rs. 64.98 and
85.15 ||akhs have been clained in Ex. U-8 are undoubtedly
parts of the post 1944 bl ock and the anmounts clained for
them are very nmuch nmre than Rs. 50 |akhs. It is
nevertheless clear that ’'the items in Ex. U-8 do not
include a claimfor rehabilitation for all the blocks of the
appellant, and it is not surprising either, because a claim
for the rehabilitation of all the bl ocks had been separately
nade by the appellant in the earlier proceedi ngs under Ex.
C 3. Thus there can be no doubt that neither the report
submtted by the appellant before the Tariff Comm ssion nor
the estimate given by Ex. U8 was prepared under the
fornula; and so any disparity in the anounts clainmed in the
two earlier docunents cannot be seriously pressed into
servi ce agai nst the appellant when it seeks to make a claim
for rehabilitation strictly in accordance with the fornula.
We rmust, therefore, hold that the tribunal was in error in
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coming to the conclusion that by reason of its previous
conduct the appellant could not be allowed to place its
claim for rehabilitation at a figure higher than Rs. 192
lakhs in the relevant year. |In this connection it would be
pertinent to remenber that in dealing with the enployer’s
claim for rehabilitation the tribunal is called wupon to
assess respective values of the relevant factors on
hypot hetical and enpirical considerations, and so it nmay
generally not be useful or wise to take recourse to strict
l egalistic principles Ilike estoppel in deciding this
guestion and indeed all material questions in industria
adj udi cati ons.

Does the forrmula need to be revised, and should it be
revi sed and reconstructed ? That is the question
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whi ch we must now consider. It appears that some tribunals
have taken the view that the rigid working of the fornula
may defeat its object of recognising the social justice of
| abour’s /claim for bonus and so they have nmade suitable
adjustrmentsin its operation. It is this approach which has
rai sed the | arger issue of ‘principle in the group of appeals
whi ch have been placed for disposal before the Constitution
Bench. So we rmust examine this question in its broad
aspects and if we decide not to change the formula we nust
state what, in our opinion is the content of the different
items nentioned in/ the formula and how they should be
cal cul ated and nutual |y adj ust ed.

Let us first set out the case as it has been nade for

changing the forrmula. It is 'urged that though the fornmula
purports to recognise the principle of social justice on
whi ch | abour’s claimfor bonus is based, it does not accord
to the said claimthe high priority it deserves. Soci a

justice has been given a place of pride in the preanble to
the Constitution and it has been enshrined in the Directive
Principles wunder Arts. 38 and 43. Since 1950, ideas about
social and economic justice have nade an appreci abl e
progress and they require the readjustnment of priorities
prescribed by the formula in favour of the claimfor bonus.
It is also contended that experience in i ndustria
adj udi cation during the |last eight years and nore shows that
enpl oyers are becomng increasingly nore rehabilitation-
consci ous and their appetite for the provi si on of
rehabilitation is fast growing fromyear to year. I'n the
present case, for instance, though the appellant occupies a
dominant position in its line of trade and though it ~nakes
| ar ge profits, it has made such a tall claim for
rehabilitation that if the said claimis allowed the working
of the formula | eaves no avail able surplus fromwhich bonus
can be granted to |l abour. The appellant has no doubt / paid
bonus for three nonths and it is unlikely that the appellant
woul d depart fromits practice of paying the said bonus even
in future; but that does not affect the
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position that in the |light of the appellant’s claim for
rehabilitation the working of the formula would not justify
the grant of any bonus to |abour. This shows that the
notional claimfor rehabilitation which an enpl oyer can make
under the forrmula tends to be conpletely divorced from the
reality or actuality of the need of rehabilitation; and that
needs to be corrected.

Besides, it is said, that the theory that the trading
profits of the industry nust provide for the whole of the
rehabilitation expenses is not wuniversall accepted by
enl i ghtened and progressive busi nessnen and econoni sts. In
this connection reliance is placed on the observations of F.
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R M de Paula in his " Principles of Auditing " that " the
object of depreciation is the replacenent of origina
i nvestnment capital and that an increase in replacenment cost
is an inportant matter and means that additional capital is
required in order to maintain the original earning capacity
". It is also pointed out that the Institute of Chartered
Accountants in England and Wales, in its recomendations
nmade in 1949 under the heading " Rising price levels in
relation to accounts " has pointed out that " the gap
bet ween hi storical and replacement costs mght be too big to
be bridged by a provision nade for replacenent spread over a
peri od of years either by way of supplenenting the

depreci ati on char ges or by setting up in lieu of
depreciation a provision for renewals based on estinated
repl acenent costs ". It is therefore suggested that in

revising the fornula the clainms for rehabilitation should be
fixed at a reasonabl e amount and i ndustry should be required
to find the bal ance fromother sources and if necessary from
its share in the avail abl e surpl us.

In this connection it is pointed out that when the Labour
Appel l ate - Tribunal evolved the formula it was dealing
directly with the needs of the textile industry and there
was no dispute that the plant and machinery of the textile
i ndustry had becone ol d and obsol escent and needed i nmedi at e

repl acenent, rehabilitation and nodernisation. It is
doubtful whether, in giving priority to the claim for
rehabilitation in the
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context of the needs of the textile industry with which the
appel l ate tribunal was concerned, it really  intended that
rehabilitation should be clained 'by every -industry on
theoretical considerations whether or not the said claimwas

justified by its act ual or practical need for
rehabilitation.
In substance the argurment is that the Full Bench of the

Labour Appellate Tribunal evolved its formula in order that

| abour nmay get a reasonable share in the available surplus
and may thereby receive assistance in filling up” the gap
between its actual wage and the living wage which it | ooks
forward to receive in due course; andif it is found that,

in working out the itens which are treated as prior charges,

in a mjority of cases the fornula |eaves no available
surplus, then its main object is frustrated and that is the
justification for revising it and readj usti ng its
priorities.

In support of this viewreliance has al so been placed on the
recomendati ons of the Committee on 'Profit-sharing’ . Thi s
Conmittee had been appointed in 1948 to  advise the
Government of India " on the principles to be followd for

the determination of (a) fair wages to |abour, (b) fair

return to capital enployed in the industry, (e) reasonable
reserves for the nmaintenance and expansion of t he
undert aki ng, and (d) | abour’s share of the surplus profits,

cal cul at ed on a sliding scale normally varying wi.th
production, after provision has been made for (b) and (c)

above " The Conmmittee viewed its problemfrom three im

portant angles, viz., " profit-sharing as an incentive to
producti on, profit-sharing as a nethod of securing
i ndustrial peace, and profit-sharing as a step in the
participation of |abour in managenent ". The Committee
recogni sed that putting back profits into the industry is
one of the nost useful forns of capital investnent and this
shoul d be encouraged and it recommended that a figure of 20%
for reserves should be generally ained at, though it

considered that, as a first charge, 10% of the net profits
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shoul d be compul sorily set aside for reserves, leaving it to
the good sense of the managenment to allocate the balance or
nore out of their own share of surplus profits. In regard
951

to the labour’s share in the surplus profits, the Conmittee
stated that, having due regard to the conditions prevailing
in the industry selected for an experinment in profit-
sharing, it had cone to the conclusion that |abour’s share
should be 50% of the surplus profits of the undertakings.
It is a matter of common know edge that so far Governnent
have not thought it desirable, expedient or possible to
legislate in this matter in the Ilight of the recomendations
made by this Conmittee; but it is suggested that these
recommendations afford a rational basis for reconstructing
the fornmul a.

It may be conceded that there is some force in sone of the
argunents urged in support of-the plea that the fornmula
shoul d ~be revised and its priorities should be readjusted
and redefined; but, on the other hand, we cannot ignore the
fact that on the whole the formula has worked satisfactorily

in a large nunber of industries all over the country.
Except for a few cases, particularly in Borbay, where sone
of the tribunals have taken the viewthat, in its rigid

form the formula has becone unworkabl e fromthe point of
view of labour, in a mpjority of cases industrial disputes
arising between enployers and their worknmen in regard to
bonus have been settled by tribunals on the basis of this
formula; and it would not be unreasonable or inaccurate to
say that by and large |abour’s claimfor bonus has been
fairly and satisfactorily dealt with. The main source of
contest in the working of the formula centres round the
industry’'s claim for rehabilitation;  but, as we shal
presently point out, if this claimis carefully scrutinised
and examined in the |ight of evidence which the enpl oyer has
to produce in support of his claim even the settlenent of
this itemwuld, as it is intendedto, invest the tribuna
with sufficient discretion to make the working of the
fornmula el astic enough to neet its two-fold object of /doing
justice both to industry and | abour

It is true that in the working of —the fornula enployers
sometines make an attenpt to add items to the list of prior
clains. In The State of Mysore v. The

121
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workers of Kolar Gold Mnes (1), it was urged before this
Court by the industry that it was a wasting industry and as
such it needed special consideration. The contention was
that for the prosperity and longevity of the industry a
special provision for the prospecting of new ore has to be
made and that should be added as an additional itemin the
list of prior charges. This argunent was, however, rejected
and it was held that the special features of the industry
woul d be taken into account in determning the anmpunt  which
could be reasonably clainmed wunder rehabilitation. Thi s
deci sion shows the reluctance of this court to vary or —add
to the formula which oil the whole has so far worked fairly
satisfactorily.

The theory that the whole of the rehabilitation charges need
not come out of the trading profits of the industry does not
appear to be generally accepted. As has been observed by
Paul a hinself: " In the past the accepted principle has been
that the main object of providing for the depreciation of
wasting assets is to recoup the original capital invested in
the purchase of such assets. As part of the capital of the
concern has been invested in the purchase of these assets,
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therefore, when their working Iife cones to an end, the
earning capacity of these assets ceases. Thus they will
become val uel ess for the purposes of the business, and the
original capital sunk in their acquisition, |less any scrap
value, wll have been lost. Hence, in order to keep the
original capital of a business intact, if any part thereof
is invested in the purchase of’ wasting assets, revenue nust
be hel d back by means of depreciation charges to profit and
| oss account, in order to replace the capital that is being
| ost by reason of the fact that it is represented by assets
that are being consumed or exhausted in the course of
trading or seeking to earn incone It is also stated by the
sane author that " in all cases where One of the direct
causes of earning revenue is gradually to consune fixed
assets of wasting nature, the depreciation of such assets
shoul d be provided for out of revenue " (3). It is true

(1) [21959] S C. R 895.

(2) F.RM de Paula s Principles of Auditing', 1957, P
136.

(3) Ibid, p. 138.
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that the author recognises that " owing to the very
consi der abl e increase in the price |Ievel si nce t he

term nation of the 1939-45 war, industry is finding its
original noney capital insufficient for its needs. Thus the
cost of replacenent of fixed assets has greatly increased
and in addition, further working capital is required to
finance a given volume of production. Many economi sts,
i ndustrialists, and accountants contend that provi si on
should be made, in arriving at profits, for-this increased
capital requirenent ". Having noticed this viewthe author
adds that " at the time of witing this natter is stil
bei ng debated and final decisions have not yet been reached
", and he concludes that " until a final solution of this
conplex problemis reached it would be inadvisable for the
auditor to act on any principle other than that recomended
by the Institute "(1); and that principle appears to be that
depreci ati on should be provided for out of revenue.
Besides, it nust be borne in mindthat, in adjusting the
clainms of industry and |abour to share in the profits on a
notional basis, it would be difficult to repel the claim of
the industry that a provision should be made for the
rehabilitation of its plant and machinery fromthe trading
profits. On principle the guaranteed continuance of the
industry is as much for the benefit of the enployer as for
that of [labour; and so reasonabl e provision made in that
behal f must be regarded as justified.

The recomendati ons made by the Commttee on Profit-sharing
cannot be of nuch assistance because they rai se questions of
policy and principle whi ch Legi sl ature can nor e
appropriately consider. |If the Legislature feels'that the
clains for social and economic justice made by | abour 'shoul d
be redefined on a clearer basis it can step in and | egislate
in that behalf. It may also be possible to have the
guestion conprehensively considered by a hi gh- power ed
conmi ssion which may be asked to examine the pros and cons
of the problemin all its aspects by taking evidence from
all industries and all bodies of workmen. The plea for the
revision of the formula raises an issue

(1)F.R M de Paula’s Principles of Auditing , 1957, P-
80.
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which affects all industries; and before any change is nade
in it, all industries and their workmen would have to be

heard and their pleas carefully considered. It is obvious
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that while dealing with the present group of appeals it
woul d be difficult, unreasonabl e and inexpedient to attenpt
such a task. That is why we think that |abour’s claim for
bonus should be decided by tribunals on the basis of the
formula without attenpting to revise it.

VWil st we are not prepared to accede to the argunent that
the formul a should be revised, we wi sh to enphasise that the
formula is elastic enough to neet reasonably the clains of
the industry and |abour for fairplay and justice. In its
broad features it recognises the clainms of the industry and
tabul ates themunder different itenms as prior charges, and
then provides for the distribution of available surplus
bet ween the | abour, the industry and the sharehol ders. The
itens specified in the fornula have to be worked out notion-
ally on theoretical grounds; in determining the content of

each one of the itens it is therefore essential to
scrutini se and weigh carefully all the relevant and materia
facts. If the content of 'each item is det er m ned

objectively in the lIight of all relevant and material facts,
the tribunals would generally find it possible to nake
reasonabl e adjustnments between the rival clainms and provide
for a fair distribution of the available surplus. In this
sense it is necessary to treat the formula as elastic and
not rigid in working out detailed cal culations under it.

We have no doubt that if the industry and | abour genuinely
desire to settle the disputes as to  bonus wthout the
intervention of the conciliator or ~the adjudicator, the
formula would help them to arrive at a reasonabl e
settl enent. If the enployer -does not make an wunduly
inflated claimunder the itenms which safeguard industry’s
interests, and if worknmen do not make an exaggerated demand
for bonus, it would normally not be beyond the co-operative
effort of the parties to arrive at a reasonable figure which
shoul d be paid to | abour by way of bonus fromyear to ' year
It is unnecessary to enphasi se that industrial disputes
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settled amicably are in the interest of both capital and
| abour . Am cable settlenents of such disputes ‘lead to’
peace, harnmony and co-operation between capital and /| abour
and that invariably hel ps nore production which is a matter
of great national inportance at present.

But unfortunately, in many cases, both the industry and
| abour do not appear to be too keen on settling -~ these
di sputes amicably, wth the result that clains for bonus
give rise to disputes year after year and inevitably the
machi nery wunder the Industrial Disputes Act is set in
not i on. Conciliation efforts are made but. they do not
succeed; then reference is made under s. 10 of the Act and
the dispute is taken before the tribunal; since both the
parties are not in a nood to co-operate with each other
over-statenments are nade on both sides, allegations-are net
by counter-allegations and they are sought to be supported

by evidence. |In such a case the tribunals rmust exam ne the
rival contentions and scrutinise the evidence adduced by the
parties objectively and in a judicial manner. If proper

evidence is led and it is judicially weighed, the tribuna
woul d be able to work the fornula in a reasonabl e manner and
arrive at a result which would be substantially in
conformity wth the object underlying the fornula. It is
obvious that, in making the relevant cal cul ati ons under the
items of prior charges specified in the formula, the
tribunals should have a clear idea as to the content of each
one of the said prior charges; and so it is necessary to
exam ne carefully this aspect of the matter.

We have already noticed that the forrmula for awarding bonus
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to workmen is based on two considerations; first that |abour
is entitled to claima share in the' trading profits of the
i ndustry because it has partially contributed to the sang;
and second that labour is entitled to claimthat the gap
between its actual wage and the living wage should wthin
reasonable limts be filled up. The concept of |abour’s
contribution to the profits of the industry has reference to
the contribution nmade by the enpl oyer and the worknen taken
together as a class; and so it would
956

not be relevant to, inquire which sectionof | abour
has contributed to what share of the profits. The board
i dea underlying this concept is that the capital invested by
the enployer and |abour contributed by workmen jointly
produce the profits ~of an industry. This does not
necessarily mean that, in theindustry in question, |abour
must actual |y manufacture or produce goods, though, in the
case of manufacture and, production of goods contribution of
| abour. i's patent and obvious. In the Burma Shell GO
Storage ‘and Distributing Co., of India Pd. v. Their
Worknmen(1)  the Labour Appellate Tribunal rejected t he
enpl oyers’ claimthat, since wrkmen enployed by them did
not manufacture or produce any goods but nerely assisted

themin the distribution O oil, they were not. entitled to
claim any bonus under the formula. It is.wong to say ",
observed the |abour Appellate, Tribunal, that because the
enpl oyees of these oil conpanies nerely market the oil they
have not earned the right to any bonus". It was al so Pointed
out that the worknen had to perform :duties  of wvarious
intensity for marketing an article of public. utility,. and

in that sense they contribute to, production according to
the concept of economists”. So were the clerks held entitled
to bonus for,their duties in the, general business of the
concern though, they had nothing to do with the physical act
of marketing the commpdity it was al so enphasi sed that the
ot her object of granting the bonus was to help the  workmen
to fill up the gap between their actual wages and the living
wage. Thus in dealing with the claimfor bonus’ nade by
workmen the two-fold basis of the fornula nust ~ always be
kept in mnd.

The working of the formula begins with the figure of gross
profits taken fromthe profit and | oss account which are
arrived at after, paynent of wages and dearness allowance to
the enpl oyees and other itens of expenditure. As a genera
rule the amunt of gross profits thus ~ascertained is.
accepted without subnitting the statement of the’ profit and

| oss "account to a close scrutiny. |If, however, it appears
t hat

(1)(21953) 11, L.L.J. 246.
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entries have, been made on the debit side, deliberately and
mal a fide to reduce the ambunt of gross profits, it would be
open to the tribunal to exanmi ne the question and if ‘it is
satisfied that the inpugned entries have been nade nmal a fide
it may disallow them This principle has been recogni sed by
t he Labour Appellate Tribunal when it observed, for
instance, in Ms. J. K Cotton Manufacturers Ltd., Kanpur
v. Their Workmen (1) that if managing agents deliberately
divert profits to the selling, agents with a view to deprive
| abour of their bonus and pay conmission to the selling.
agents at high rates then certainly the matter nust be taken
into consideration in the determ nation of avail abl e surplus
bal ance " It would Iikewi se be open to the parties to claim
the exclusion of itens either on the credit or on the debit
side on the ground that the inpugned items are. wholly
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extraneous and entirely unrelated to the trading profits of
the vyear. In considering such a plea the tribunal nust
resist the tenptation of dissecting the balance-sheet too
mnutely or of attenpting to reconstruct it in any manner

It is only glaring cases, where the inpugned item may be
plently and obviously extraneous that a plea for its
exclusion should be entertained. Where the enployer nakes
profits in the course of carrying on his trade or business,
it woul d be unreasonable to inquire whether each one of the,
items of the said profit is related to the contribution made
by | abour. In such matters, the tribunal nust take an
overall, practical and commobnsense view. Thus it nma be
stated that as a rule the gross profits appearing at the
foot of the statenment of the profit, and | oss account should
be taken a, % the basic figure while working out the formula.
In, working out the formula the other inmportant fact which
shoul d not be ignored is, that the fornula proceed’ s to dea

with the labour’s claimfor bonus on the basis that the
rel evant 'year for~ which bonus is <claimted is a self-
sufficient ~unit and the appropriate accounts have, to. be
made on the notional basis in respect of the said, It is
substantially because

(1)[1954] L.A C 716, 745. (Also vide [1952] L.A C. 420,
421.)
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of this basic assunption that if an enployer receives during
the bonus year a refund with respect to the excess profits
tax paid by himin a previous year the anmount of refund is
not included on the credit side.” In Mdel MIlls etc.’
Textile MIIls, Nagpur v. The Rashtriya MI| -~ Mazdoor Sangh
(1) the Labour Appellate Tribunal observed that according to
the. formula, the inconme-tax is to be deducted as a prior
charge on trading results of the year just as much as the
bonus is to be ascertained upon the trading results of the
year. The concession made by the income-tax authorities in
maki ng a refund of the excess profits tax already paid by
the enployer is intended to aid a/concern on account of past
|l osses and so it has nothing to do with the fornula. The
same principle governs cases where . owing to a loss incurred
in the previous year or years the enployer is entitled to
claim allowance for adjustment under s. 24 (2) of the
I ncome-tax Act during the bonus year; and so it is heldthat
the allowance for adjustnent which the enployer clains
cannot be taken into account in determ ning the anount  of
i ncone-tax payable on the profits of the bonus ~year ~under
the formla. In Bennett Col eman and co.,  Ltd. v. Their
Workmen (2) the Labour Appellate Tribunal  rejected the
contention raised by |abour that since under s. 24 (2). the
enpl oyer would not be liable to pay tax during  the  bonus
year no provision for paynment of tax should be made in
working out the fornmula. The Labour Appellate . Tribuna
poi nted out that the fact that the enployer was not required
to pay tax during the bonus year was the result of the
adjustment of the previous year’s unabsorbed depreciation
and | osses against current year’s profit, and that had no
relevance in determning the available surplus from the
trading profits of the bonus year. The same view has been
taken in several other decisions to which the Labour
Appel l ate Tribunal has referred. In our opinion, once it is
realised that in working out the formula the bonus year is
taken as a unit self-sufficient by itself, the decisions of
the Labour Appellate Tribunal in regard

(1) (1955) | J. 534, 540.

(2) (1955) | J. 60.
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to the refund of excess profits tax and the adjustment of
the previous year’'s depreciation and |osses against the
bonus year’'s profits nust be treated as | ogi cal and sound.

Havi ng ascertained the amount of gross profits, the first
item of deduction relates to depreciation. The propriety of
this deduction was not questioned before the Labour
Appel late Tribunal which evolved the fornula; but the
content of the itemof depreciation becane a matter of
controversy subsequent to 1950. After 1948, s. 10 (2) (vi)

of the Income-tax Act has provided for initial and
addi ti onal depreciation besides the statutory depreciation
whi ch was al ready admissible. In other words, depreciation

al | owed under the Inconme-tax Act now consists of what nmay be
called the statutory nornmal depreciation cal cul ated under r
8 as well as initial depreci ati on and addi ti ona
depr eci ati on. The al |l owance of these depreciations is an
exception to the-general rule that the income has to be
taxed w thout reference to the dimnution in the value of
the capital. ~Under the anmended provision of s. 10 (2) (vi)
of the Income-tax Act the enployers began to claimthat from
the gross profits all the depreciations adm ssible under the
I ncome-tax Act should be debited; and this claimwas upheld
by sone tribunals and rejected by others. This conflict of
decisions led to ~confusion; and so a Full Bench of the
Labour Appellate Tribunal was constituted to decide this and
other points in the case of the U P. Electric Supply Co.,
Ltd., etc. Electricity Supply Undertakings v. Thei r
Wor krmen( 1) . The ‘Full Bench held that " the  depreciation
whi ch shoul d be deducted fromthe gross profits in working
the formula is annual depreciation allowable under the
provisions of the Income-tax Act including the nultiple
shi ft depreci ati on; it also held that t he initia
depreciation and additional depreciationwhich were also
all owed under the Incone-tax Act are abnormal additions to
the income-tax depreciation designed to neet particular
contingencies and for a limted period;

(1) (1955) 11 J. 431.
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and so it would not be fair to the workmen that these two
depreci ations should be rated as prior charges before the
avail able surplus is ascertained ". Apparently sone doubt
arose as to what exactly was allowed to be deducted  under
this Full Bench decision; and two of the nenbers of the Ful
Bench took occasion to clarify the position in Surat
Electricity Co.’s Staff Union v. Surat Electricity Co., Ltd.
(1). This decision shows that what the Full Bench intended
to treat as depreciation for the purpose of the formula was
a notional anpbunt of normal depreciation; in order to  avoid
any future doubt or confusion, the judgnment in the case has
set out the manner in which this not i onal nor ma
depreci ation has to be worked out. Since this decision was
pronounced it is the notional normal depreciation that is
deducted fromthe gross profits in working the formul a. |t
seens to us that the view taken by the Full Bench is wholly
consistent with the basic idea of social justice on which
the original fornula is founded. The relevant provisions of
the Income-tax Act allowi ng further depreciation are based
on considerations which have no rel evance to the origina
fornmula; indeed, as the Full Bench has pointed out, if the
said two itens of depreciations are allowed to be deducted
from the gross profits it would in a nmgjority of cases
def eat the object of the forrmula itself. We woul d
accordingly hold that the depreciation which has to be
deducted from the gross profits should be the notiona
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normal depreciation as explained in the case of Surat
Electric Co., Ltd. (1).
The bal ance obtai ned after deducting depreciation from the
gross profits is then taken as the anobunt on whi ch
cal cul ati ons have to be nade about the income-tax payable
for the bonus year. This itemgives rise to a controversy
between the parties. It is urged for the enployers that in
determ ni ng the anobunt payable by way of income-tax on this
bal ance the tribunal should not take into consideration
al | owances which are made under the relevant provisions of
the Income-tax Act. There is no doubt that in taxing the
enpl oyer for the bonus year the Income-tax Act woul d
(1)(1957) Il L. L. J. 648.

961
nmake al | owance not only for the normal depreciation but also
for the initial and additional depreciations; but the
argunent is that  the “income-tax should be det er m ned
nationally w thout reference to the said allowances. In
support of this argument it is further urged that though the
enpl oyer 'may obtain credit for the two further depreciations

for some _years, later on'the said allowances will not be
made and his liability’ to pay tax would be correspondingly
i ncreased. It is but fair, so the argunent runs, that the

enpl oyer should be allowed to create a fund of incone-tax
reserve from which he would be able to bear his tax
liability in future as and when it is bound to increase.

On the other hand it is contended on behal f of worknen that
while determning the anpbunt of tax payable for the bonus
year the tribunal cannot ignore the concession given to the
enpl oyer by the Income-tax Act by making the allowance of
two further depreciations. What the enployer clains is not
the anpunt of tax payable during the bonus year ‘but much
nore in addition in order to build up a reserve and this
notion of building up a tax reserve for neeting ' future,
though certain, increased tax liability is foreign to the
basic idea of the formula. For making calculations under
the formula the bonus year is taken as a unit and all itens
specified in the formula should be worked out on that basis.
That is why the refund of the excess profits tax received in
the bonus year is excluded from considerati on-and the right
of the enployer to adjust his previous year’'s losses and
depreci ation against the trading profits of the bonus year
is likewise ignored. So too the fact that the enpl oyer nay
have to pay increased taxes in future years nust be treated
as irrelevant. That in brief is the case for workmen.

In our opinion, having regard to the basis of the fornula
and the manner in which the other itens of the formula are
required to be worked out, it would not be reasonable to
all ow the enpl oyer to claimunder the itemof income-tax an
addi ti onal anount is respect of t he t wo further
depreci ations which are expressly allowed to him “under s.
10(2)(vi) of the Income-tax
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Act. It is clear that the anmount determ ned under this item
would not represent the actual tax which the incone-tax
departrment will recover fromthe enployer. 1In that sense it

woul d al ways be a notional amount ; but in calculating even
this notional amount it would be unfair and unjust to ignore
the concessions allowed to the enployer by s. 10(2)(vi).
The creation of a fund of incone-tax reserve may conceivably
| ead to unnecessary conplications. Besides, if on principle
the further depreciations allowed by the Incone-tax Act are
treated as inadm ssible under the formula and so are
excluded from consideration, it would be substantially
i nconsistent with the object of such exclusion to allow the
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enpl oyer to claimtax in respect of the said anbunts of the
two depreciations. It is clear that even if the amount of
income-tax is determned after taking into account the
concession given to the enployer by s. 10(2)(vi) it would
work no hardship to the enmployer, for the sinple reason that
in future years when these concessi ons cease to be operative
and his liability to pay the tax correspondingly increases,
he woul d be entitled to claimthe ambunt of incone-tax which
woul d then be payable by him This nethod of calculating
income tax is thus fair to both the parties and it has
besides the nmerit of being consistent wth the basic
character of the formula. It would be relevant in this
connection to remenber  that, though in nost of the
i ndustries workmen continue to be enployed from year to
year, nationally and on principle, the claimfor bonus for a
particul ar year is made on-behal f of workmen enpl oyed during
the said year; andin that sense, the relevant calcul ations
have to be made with the bonus year as a unit. That is why
consi derations of future tax liability of the enployer are
foreign 'to the cal cul ati on-under the fornmula. We  woul d,
therefore,  bold that incalculating the anmount of tax
payable for the bonus year the tribunals should not take
into account the concessions given by the Incone-tax Act to
the enpl oyers under ‘the two nore depreciations allowed under
S. 10(2)(vi) of the I'ncome-tax Act.

Thi s point has been /considered by this Court in
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Sree Meenakshi MIls, Ltd. v. Their Wrknmen (1) where has
uphel d the view taken by the Full” Bench the Labour Appellate
Tribunal in the case of the U ~Electric Co., Ltd., etc.,
El ectricity Supply Undertakings (2) and has directed that in
determ ning anmount of inconme-tax payable during the bonus
yea the further depreciations permnissible under the  income-
tax Act should be taken into account. W would only like to
add that in that case this Court had occasion to say what
exactly the normal depreciation nmeant; but it is clear that
the nornmal depreciation nentioned in the judgnent ‘was not
intended to nean anything other than the notional nornal

depreciation as explained by the Labour Appellate Tribuna

in the case of the Surat Electric Co., Ltd. (37). The anopunt
i ncome-tax thus determ ned has then to be deduct( as a prior
char ge.

The next step in the working of the fornula related to the
deduction of an appropriate anmount in respect of the return
on paid-up capital as well as working capital. W& have
already noticed that the formula provides generally for the
paynment of interest at 69 per annumon the paid-up capita

and at 2%on worldling capital. Subsequent decisions . show
that the tribunals do not regard the said rates as
i nfl exi bl e and they have suitably nodified themin the light
of the relevant circunstances in each case. W think that
this is a correct approach and that it is necessary to fix
the rates of interest on the two itens of paid-up capita

and working capital according to the circunstances of = each
case. In this connection it may be added that ordinarily
industrial tribunals awards interest at the rate of 6% per
annum on pai d-up capital.

In Workmen of Assam Co., Ltd. v. Assam Co., Ltd. this Court
held that interest allowed by the tribunal a 7% on paid-up
capital and confirmed by the Labour Appellate Tribunal was
justified because " an industry connected with agriculture
like the tea industry is exposed to greater risks than any
ot her industry such

(1) [1958] S.C.R 878.

(3) (21957) 11 L.L.J. 648.
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(2) (1955) Il L.L.J.- 431.
(4) [1959] S.C.R 327]
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weat her, pests in the plants and gradual deterioration of
the soil ". On the other hand, in Ruston and ornsby (India)

Ltd. v. Their Worknmen (1) the Labour appellate Tribuna
allowed only 4% return on the art of paid-up capita
represented by bonus shares for the year in which such
shares were issued and ,)served that ,for subsequent vyears
no distinction between it and other paid-up capita
represented by paid-up shares should be nade " Simlarly,
in regard reserves or depreciation used as working capita
interest has been allowed either at 4%or at 3%or ,Ten at
2% according to the relevant circunstances. in the MII
Owmners Association, Bonbay v. The Rashtriya MII Mazdoor
Sangh (2) the Labour Appellate Tribunal has observed that "
as we have said before, thereis no fixed rule as to the
rates of such return (on capital) and each case nust depend
on its'individual acts. W have in appropriate cases given

as high as %but in case of the mills the Full Bench has
consi dered that the equivalent of 2%woul d be reasonable nd
we propose to retain it at that level for the present ". In

Tea and Coffee W rkers Union v. Brooke Bond (I'ndi a)
(Private) Ltd. (3) the Industrial Tribunal as considered the
previ ous deci sions /on the question of the return on working
capital and held that, in the case before it, it would be an
adequate return on the working capital if 3% interest is
all owed because there were no special reasons existing for
al l owi ng a hi gher ate.

In dealing with this aspect of the matter it-is relevant to
point out that no distinction has been made )y ‘tribunals
between reserves used as working capital and depreciation
fund simlarly used. In the MIl Omers Association,  Bombay
v. The Rashtriya MII| Mazdoor Sangh (2) (page 523) when
| abour objected to the depreciation fund earning any return
even if it was utilised in or about the business of the
year, the |abour Appellate Tribunal overruled the objection
and observed that " no essential difference could  be nmade
bet ween the depreciation fund and any ot her

(1) (1955) 1 L.L.J. 73. (2) (1952) 1 L.L.J. 518. 522.
(3)(1958) 1 L.L.J. 645.
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fund bel onging to the conpany which could be invested 'so as
to earn areturn ". It is thus clear that what is nateria
is not the origin of the fund. It is the fact that the fund
in the hands of the concern has been used as working capita
that justifies the claimfor art adequate return on it. We
think it is commonsense that if the concern utilises liquid
funds available in its hands for the purpose of neeting its
wor ki ng expenses rather than borrow the necessary anpunts it
is entitled to claimsonme reasonable return on the funds
thus used. It is of course necessary that the enpl oyer nust
show t hat the ampount under the depreciation fund was in fact
available and that it has actually been used as working
capital during the relevant year. Wat return should be
al  owed on such funds nust inevitably be a question of fact
to be decided by the tribunal in its discretion in each case
in the light of the relevant circunmstances. It would thus
be noticed that in working out these two itens wunder the
formula there is no fixed or rigid rule about the rate of
interest which can be clainmed and awarded. It is also clear
that if any fund is used by the enpl oyer for the purpose of
expanding his business he is not entitled to claim any
return on such fund under those itens. |In the case of the
U P. Electric Supply Co., Ltd. etc. Electricity Supply
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Undertakings (1) the Full Bench of the Labour Appellate
Tribunal held that " considering all the factors presented
to themthey did not think that a case had been nmade out for
giving a special prior charge in the shape of return on the
reserves utilised for expansion ". \Wien the amount s
awardable to the enployer wunder these two itens are
determ ned they have to be treated as prior charges in the
cal cul ati on of avail abl e surplus under the fornula.

The original forrmula referred to replacenment, rehabilitation
and nodernisation of the plant and nachinery. Soon after
the fornula was evolved a dispute arose as to whether the
industry was entitled to claim rehabilitation for its
buildings as well and it was held that " a claim for
rehabilitation for buildings had to

(1) (1955) Il L.L.J. 431.
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be treated as a prior charge just like the claim for the
rehabi litation of plant and machinery " (1). :This position
is not disputed before us, and we think rightly.

That takesus tothe itemof rehabilitation and it is this
item whi ch poses a very difficult problem W have already
noticed that the object of providing depreciation of wasting
assets in commercial ‘accounting is to recoup the origina
capital invested in the purchase of such assets; but the
amount of depreciation which is allowed under the fornula
can hardly cover the probable cost of replacenment. That s
why the fornula has recognised the industry's claim for
rehabilitation in addition to the admi ssible depreciation
Since the Second World War prices of industrial. plant and
machi nery have regi stered a continuous upward rise and its
i nevitabl e consequence has been a proportionate rise in the
claim for rehabilitation. |In considering the claim for
rehabilitation it is first necessary to divide the " blocks
into plant and nachinery on the one hand and other assets
i ke buildings, roads, railway-sidings, etc., on the other
Then the cost of these separate bl ocks has to be ascertai ned
and their probable future life has to be estinmated. Once
this estimte is nade it becones possible to anticipate
approximately the year when the plant or machinery  would
need replacenent; and it is the probable price of such
repl acenent on a future date that ultimately decides the
amount to which the enployer is entitled by way of
repl acenent cost. This problemcan be considered item wi se
where the industry does not own too many factories and item
wise study of the plant and machinery  is reasonabl y
possi bl e; but if the industry owns several factories and the
nunber of plants and nachines is very large it~ would be
difficult to mnmake a study of the replacenent  costs item
wi se, and in such a case the study has to be bl ockw se. In
either case what the tribunal has to estimate is the
probabl e cost of replacenent of plant and machinery at the
time when such replacerment woul d become due. It would be
clear that the decision of this question would inevitably
depend upon several uncertain

(11) (21952) 1 L.L.J. 518, 522.
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factors. The estimate about the probable life of the plant
and machinery is itself to sone extent a matter of guess
work and any anticipation, however intelligently made, about
the probable trend of prices during the intervening period
would be nothing but a guess. That is how, in the
determ nation of this problem several inponderables face
the tribunals.

One of the points which raises a controversy in this’
connection is: \Wat |level of prices should the tribuna
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consider in naking its cal cul ati ons about the probable cost
of replacemrent ? Wuld it be the price level prevailing
during the bonus year or that prevailing at the time when
the tribunal holds its enquiry ? Prina facie it may appear
that it is the price level prevailing in the bonus year that
should be treated as relevant; but if the relevance of the
evi dence about the price level is limted only to the bonus

year, it may hinder rather than help the process of a
sati sfactory det erm nati on of the probable cost of
repl acenment. What the tribunal has to do in deternining

such cost is to project the price level into the future and
this can be nore satisfactorily done if the price |eve
which has to be projected into the future is determ ned not
only in the light of the prices prevailing during the bonus
year but also in the light of subsequent price |evels. It
seenms to us that in order to enable the tribunal to make an
estimate in this matter as near-actualities or realities as
possible it is necessary that the tribunal should be given
full discretion to admt all relevant evidence about the
trend in_ pricelevels. The price level during the bonus
year woul d no -doubt be adni'ssible; but that al one should not
be taken as the basis for decision. That is the view which
the tribunals have taken in a majority of cases in dealing
with the question of rehabilitation and we do not think that
there is any justification for disturbing the usual practice
in that behal f.

The probl em of determ ning the probable cost of replacenent
itself is very difficult; but the difficulty i's imreasurably
i ncreased when it is renenbered that the claim for
rehabilitati on covers not only cases of

123
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repl acenent pure and sinple but of rehabilitation and
noder ni sati on. In the context rehabilitation is | distin-
gui shed from ordinary repairs whichgo into the working
expenses of the industry. It is also distinguished from
replacenent. It is quite conceivable that certain parts of

machi nes which constitute a block may need rehabilitation
though the block itself can carry on for a nunber of ~‘years;
and this process of rehabilitation is in a sense a continua

process. Unli ke replacenent, its date cannot -always be
fixed or anticipated. So with nodernisation; and all these
three items are included in the claim for rehabilitation

That is why we think it is necessary that the tribunals
shoul d exercise their discretion in admtting all relevant
evidence which would enable themto determine this vexed
guestion satisfactorily.

At this stage it is relevant to remenber that the claim
under this itemis confined to rehabilitation, replacenent
and nodernisation. It is commopn ground that expansion of
the plant and machinery is not included in this item but in
several <cases it is not easy to distinguish bet ween
noder ni sati on of the plant and nmachinery and its expansion

It is urged that an expert can, if he so chooses, make an
attenpt to include expansion within what he may describe as
noder ni sation by clever use of technical words and details, -
and that it is precisely this aspect of the matter which has
to be carefully exami ned by the tribunal. The industry
sometines clains that a plant nay becone obsol escent because
it has become out of date and has to be substituted by a new
nodern plant. 1Is the introduction of the new nodern plant
in such circunstances an item of expansion or nere nodern-
isation ? It is difficult to lay domn any general tests
whi ch would govern the decision of this question. If it
appears fairly on the evidence that the introduction of the
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nodern plant or machine is in substance an item of expansion
of the industry, expenses incurred in that behalf have to be
excl uded. On the other hand, if the enployer had to
i ntroduce the new plant essentially because the use of the
old plant though capable of giving service-was unecononic
and ot her -
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wi se wholly inexpedient, it may be a case of nodernisation
Simlarly, if by the introduction of a nobdern plant or

machi ne the production capacity of the industry has
appreci ably increased, it would be relevant for the tribuna

to consider in an appropriate case whether it would be
possible to apportion expenses on the basis that it is a
case of partial nodernisation and partial expansion. I f,
however, the increased production is not of a significant
order it may be regarded as incidental to replacenent or
noder ni sati on and- the question of apportionment nay not
ari se. We have set out these considerations in order to
enphasise’ the fact that in dealing with the problem of
rehabilitation the tribunal® nust  carefully examine the
evi dence —and consider the enployer’s claim in all its
aspects before determining the anpbunt which should be
allowed by way of rehabilitation as a prior charge in the
rel evant year.

The decision on /'the question of the probable cost of
rehabilitation is always reached by adopting a suitable
mul tiplier. This multiplier is based on the ratio between
the cost price of the plant and machinery and the probable
price which nmay have to be paid for its rehabilitation

repl acement or nodernisation: Since there has been a
continuous rise in the prices of industrial plant and
machi nery the ol der the plant which needs rehabilitation the
higher is the nultiplier. That is why there is always a
conpetition between industry and worknmen on this point.
Industry is sonetinmes tenpted to keep its old pre- | 1939
block alive with a viewto claima higher multiplier which
gives it a larger anount of ‘rehabilitation expenditure;
whereas worknen urge that the old pre-1939 block ‘has been
nom nally Kkept alive as a device and so press for a’  |ower
mul tiplier which would reduce the claimfor rehabilitation

Once a proper nultiplier is adopted in respect of each one
of the blocks the first step in determning the probable

cost of rehabilitation can be easily taken. It then becones
a matter of mere arithnetical calculation
At this stage the divisor steps in. The total _anount

required for rehabilitation which is deternined by the
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application of a suitable nmultiplier in respect. of _each
bl ock has to be divided by a suitable divisor in respect of
each block in order to ascertain the annual requirenment of
the enployer in that behal f year by year. |In the  case of
the divisor the enployer seeks for a | ower divisor whereas
wor kmen cl aima higher divisor and this contest has ‘to be
deci ded by the tribunal by reaching a fair conclusion on-the
evidence before it about the probable future Iife of the
block in question. It would thus be noticed that the
adoption of a suitable multiplier and divisor plays a very
important part in the decision of the vexed question about
the enployer’s rehabilitation claim

Bef ore actual |y awardi ng an appropriate anount in respect of
rehabilitation for the bonus year certain deductions have to
be nade. The first deduction is made on account of the
br eakdown val ue of the plant and machinery which is wusually
calculated at the rate of 5% of the cost price of the block
in question. Then the depreciation and general liquid
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reserves available to the enployer are deducted. The
reserves which have already been reasonably earnarked for
specific purposes of the industry are, however, not taken
into account in this connection. Last of al | t he
rehabilitati on amount which may have been allowed to the
enpl oyer in previous years would al so have to be deducted if
it appears that the anbunt was available at the time when it
was awarded in the past and that it had not been used for
rehabilitation purposes in the meanwhile. These are the
broad features of the steps which have to be taken in
deciding the enployer’s claimfor rehabilitation under the
wor ki ng of the formula. "

It would thus be clear that the decision of this major item
in the working of the fornula presents nany difficulties;

and in the last analysis its decision depends upon severa

hypot heti cal and enpi rical consi derati ons. It is,

therefore, not surprising that in the case of Metal Box Co.

of India, Ltd.~ v. Its Wirkmen (1) the Labour Appellate

Tri bunal ~has observed that " It is unfortunately too true
that all

(1) [1952] L.A C 315, 321
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our calculations as to rehabilitation may be disproved by
subsequent events; it is-inpossible to say what the trend of
world prices would be in the next fifteen years or which
circunstances wll /intervene before that period to upset
such cal cul ations one way or the other, and no calcul ations
of this kind are capable of nmathematical accuracy. W have
to take a commonsense view of these matters  and make an
al  owance’ for rehabilitation tothe best of our ability and
in accordance with our forrmula ". It has also been  observed
by the Labour Appellate Tribunal that ~if _an appropriate
multiplier and divisor are determned " they are generally
used because the tribunals take the view that t he
reconsi deration of the said nmultiplier and divisor should
not be hastily undertaken and coul d be justified only on the
basis of a substantial change’ of a stable charact er
extending or likely to extend over a sufficient nunber of
years so as to nmake a definite and appreciable difference in
t he cost of replacenent ". (Vide:  The M Onner s
Associ ati on Bonbay v. The Rashtriya M1l Mazdoor Sangh (1)
In dealing with the enployer’s <claim for —rehabilitation
tribunals have always placed the onus of proof on the
enpl oyer. He has to prove the price of the plant -and
machinery, its age, the period during which it requires
repl acenent, the cost of replacenment, the amount standing in
the depreciation and reserve fund, and to what extent the
funds at his disposal would neet the cost of  replacenent.
If the enployer fails to |l ead satisfactory evidence on these
points tribunals have on occasions totally rejected his
claim for rehabilitation. (Vide: Ganesh Flour MIlls Co.
Ltd., Kanpur v. Ganesh Flour MIIs Staff Union, Kanpur (2);
Bonbay Gas Co. Ltd. v. Their Wrkmen (3); Dharangadhra
Chemical Works Ltd. v. Its Worknmen (4)). |If the tribunals
are satisfied that the enployer is deliberately and without
a sufficient cause not taking any steps to rehabilitate,
repl ace or nodernise his nachinery even though an
appropriate allowance is nmade in that behalf from year to
year, they may take into

(1)(1952) 1 L.L.J. 518.

(3)(1955) 11 L.L.J. 152.

(2) [1952] L.C 172

(4) (1956) 1 L.L.J. 475.
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account this conduct in determining the extent of such
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al l owance in the bonus year in question. Simlarly if it
appears that the enployer has deliberately or nmala fide
refrained fromrehabilitating or replacing his old machi nery
with a viewto claima higher multiplier in calculating the
rehabilitating anmount, the tribunals may take his conduct
into account in determining the actual allowance of
rehabilitation to him

The main difficulty in deciding questions about reha-
bilitation arises fromthe fact that satisfactory evidence
is not always placed before the tribunals and it is urged
that the evidence given by the enployers’ experts is
interested and the worknen with their limted resources are
not able to test the said evidence by adequate or effective

Cross-exam nation. In such a case the tribunal may, if it
so desires and if it is possible, secure the assistance of
assessors (vide s. 38 of the Industrial D sputes Act). It

is therefore necessary that the tribunal should require the
enpl oyer to give clear and satisfactory evidence about al
the relevant ~facts on which.it —can nmake the requisite
estimate. . The questions which the tribunal has to consider
under this itemare essentially questions of fact and its
final decision on themis bound to be hypothetical, since it
woul d be based on a fair evaluation of several circunstances
whi ch are by no neans certain and whi ch cannot be predicated
wi th any ampunt of 'precision or even definiteness. That is
why it is of the utnost inportance that all relevant and
material evidence should be adduced by the enployer and it
should be properly tested by cross-exam nation. Wen that
is done the tribunal nmust do its best to consider the said
evidence objectively and reach its final ~decision in a
j udi cial manner.

Once the amount of rehabilitation is thus determined the
avail abl e surplus for the bonus year is ascertained and the
final stage is reached when the tribunal has to give
directions for the distribution of” the said available
sur pl us. It is not seriously disputed that three  parties
are entitled to claima share.in this available /surplus;
| abour clains bonus fromit, the industry clains a'share for
the purpose of its expansion
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and other needs, and share-hol ders claima share by way of
additional return on the capital invested by them |In the
case of the MII Omers Association, Bonbay (1) where the
formula was evolved, out of the available surplus of Rs.
2.61 crores 2.16 crores was distributed by way of ~bonus
| eaving a bal ance of 0.45 crores with the industry. ~In the
Trichinopoly MIlIls Ltd. v. National Cotton MIIls Wrkers’
Union (2) the available surplus was found to be Rs. 34,660
and out of it Rs. 30,000 was ordered to be distributed as
bonus to the worknen. These two and other similar in-
stances, however, cannot be pressed into service . for the
purpose of evolving any general rule as to the ratio or
proportion in which the available surplus should be
di stri but ed. The ratio of distribution would obviously
depend wupon several facts: What are the wages paid to the
wor kmen and what is the extent of the gap between the sane
and a living wage? Has the enployer set apart any gratuity
fund ? If yes, what is the ampbunt that should be allowed for
the bonus year ? What is the extent of the avail able surplus
? What are the dividends actually paid by the enployer and
what are the probabilities of the industry entering upon an
i medi ate programme of expansion? What di vi dends are
usual ly paid by conparable concerns ? What is the genera
financial position of the enployer? Has the enployer to
nmeet any urgent liability such as redenption of debenture
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bonds ? These and simlar considerations wll naturally
determ ne the actual node of distribution of the available
sur pl us. In this connection labour’s claimto fill up the

gap between the wage actually paid to it and the |iving wage
has an inportant bearing on the decision of this point.
Industry’s claimfor paying additional return on capital and
for making additional provision for expansion would also
have to be considered. The fact that the enpl oyer would be
entitled to a rebate of inconme-tax on the amount of bonus
paid to his worknen has to be taken into account and in nany
cases it plays a significant part in the final distribution.
Therefore, in our opinion once the

(1) (1952) 1 L.L.J. 518. (2) (1953) 11 L.L.J. 361
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avai l abl e surplus is determ ned, the tribunal should, in the
light of all relevant circumstances, proceed to nmke an
award directing the paynent of a fair and just amobunt to
| abour ~by way of bonus. If the formula is thus worked
reasonably it wouldin a large najority of cases succeed in
achieving its principal object of doing justice both to
| abour and i ndustry.

Before we part with the question of working the fornula it
is necessary to observe that the practice adopted by some
tribunals in giving the anpbunt of bonus a priority in the
calculations is not justified. Logically.it is only after
all the prior charges have been determ ned and deducted from
the gross profits that avail abl e surplus can be ascertai ned;
and it is only after the availabl e surplus is ascertained
that the question of awardi ng bonus can be considered. Some
tribunals seemto work out nationally the amount  of bonus
whi ch they think can be awarded and pl ace that amount higher
up in the process of making cal cul ations before the " incone-
tax payable is determined. The inevitable consequence of
this procedure is to nake the amobunt of tax proportionately
| ess. We wish to nmake it clearthat this procedure should
not be followed. As we have already pointed out, in
directing the distribution of the available surplus the
tribunal has to take into account the rebate of incone-tax
to which the enployer is entitled on the anpbunt” of ~ bonus
paid to his workmen but that on principle is different from
pl aci ng the anmount of bonus i mediately after depreciation
in the working of the formula.

It has been urged before us by the respondents that the

anmount of rehabilitation as well as the amount of
depreciation should be deducted from the gross profits
bef ore i ncome-t ax payable is ascertained. I'n this

connection reliance is placed on the fact  that in its
judgrment which evolved the formula the Labour Appellate
Tribunal has at one place described rehabilitation as’ the
first charge in priorities. Having regard to the context in
which the said statenent is nade it is clear that “all that
the Labour Appellate Tribunal wanted to enphasi se was that
the textile industry
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with which it was directly concerned in the said case needed
rehabilitation very urgently. The final calculations nmade
in the judgment give a clear indication as to how the
fornmula has to be worked out. W are, therefore, satisfied
that rehabilitation cannot be given the high priority
clainmed for it by the respondents,

W nust now consider whether the tribunal was right in
directing that overtinme paynent should be included in the
cal cul ati on of the bonus which it has directed the appell ant
to pay. M. Kolah contends that the direction to include
overtime wages is contrary to the usual practice foll owed by
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industrial tribunals and it is also unsound on principle.
This dispute arises between the enployer and the worknmen in
this acute formbecause the total anmpunt of bonus is not
det er m ned logically after ascertaining the avail abl e
sur pl us. If the said amobunt is logically determ ned as
indicated by us, then the question as to whether overtinme
wages shoul d be included or not would really be a matter of
di spute between worknen inter se because once the anpunt of
bonus is determined, how it should be distributed between
workmen inter se would cease to be a matter of direct
concern to the enployer. Therefore we think that there
woul d be no occasion for such a dispute between the enpl oyer
and his worknmen if the tribunals followthe |ogical nethod
of determ ning the anmount of bonus in the nmanner indicated
by us.

On principle we do not think it would be fair to the workmnen
as a whole that overtinme should be included in calculating
the bonus whi ch each workman shoul d receive. Wrknen who do
overtime ~/get additional paynent for such overwork. If in
addition " to such paynent they are allowed to include the
said paynent in their wages in calculating bonus to which
they are entitled, obviously the gap between their actua

wage and the living wage would be filled up to a Ilarger
extent than in the case of other workmen who do not receive
such additional overtine paynent. Besides, if the paynent
of bonus proceeds on the broad consideration that it is due
to the worknen for their contributionto the profits it
woul d be unreasonabl e to nake

124
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a distinction between worknmen-and wor knen on the ground that
sonme have contributed nore to the profit than others; and
that is exactly what would follow if overtime workers are
allowed to claima |arger anpbunt of bonus than their ' ot her
col l eagues. That is why we think that the tribunal was not
justified in directing that the cal cul ati ons of bonus shoul d
be made on the basis that overtinme paynents constituted a
part of the basic wages of the enployees.

The next point to consider relates to the return-on paid-up
capital to which the appellant is entitled. The tribuna

has awarded to the appellant return at the rate of 6% on
paid-up capital and at 4%on the working capital. The
appellant clains a return at a higher rate on _paid-up
capital whereas the respondents contend that the return
should be paid on the paid-up capital at a |ower rate: In
support of its claimfor a higher return the appellant has
relied on the fact that it has consistently paid dividends
at a reasonably lowrate and it did not seek to nake undue
profits even during the years of war. |In this  connection
M. Kolah has invited our attention to a statenment, Ex; C
1, showi ng the percentage of dividend to paid-up capital and
i nvested capital for the eighteen financial years 1936-37 to
1953-54 and he has asked us to contrast the low rates of
dividend evidenced by it with dividends paid by other
conpani es as shown by another docunent Ex. GC12. He has
also asked wus to take into account the highest and the
| owest quotation for the conpany’'s shares in the Bonbay
St ock Exchange during the period 1949-55. On the other hand
M. Dudhia has wurged that during the relevant year the
appel l ant has capitalised Rs. 35.85 |lakhs fromthe reserve
fund and 175.45 |akhs from Premiumon Shares Account by
i ssuing one bonus share for every five shares held by the
sharehol ders; and he argues that the tribunal was in error
in allowing 6% on the paidup capital during the bonus vyear

Incidentally M. Dudhia also relied, though halfheartedly,
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on the finding of the tribunal that the appellant had paid
an inflated price for the pre-1939 block. It is true that
in one place the tribunal has nmade an observation to
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this effect ; but it is clear that the said observation is
inconsistent wth its definite finding recorded earlier in
the course of its judgnment that it was not prepared to hold
that the A C. C had inflated the capital invested by the

nergi ng conpani es by taking themover in 1936. Therefore
this part of M. Dudhia s argunent is invalid.. 1In our
opi nion, the question as to what return should be allowed to
paid-up capital in” a given case nmust be left to be

determned by the tribunal in its discretion having regard
to all the relevant facts; and if the tribunal has in its
di scretion awarded 6% interest on the paid-up capital we see
no reason to interfere withits decisions It is clear that
no question of principle or lawis involved in the matter.

There /s one nmore point which we nust consider before we
proceed to deal with the facts in the present case. Thi s
point relates to the enployer’s claimto treat the anpbunt in
the gratuity fund as a prior charge; and this claimhas been
allowed by the tribunal. |t appears that in MS. Metro
Motors v. Their Workmen (1) the Labour Appellate Tribuna
observed that it was desirable in all cases to create a
separate reserve /fund for the paynent of gratuity and it
directed that the nodest fund clainmed by the enployer for
the year in question was a proper -deduction from its

profits. The question which we have to decide is whether
the allowance on this account should be treated as a prior
charge in maki ng the calcul ati-ons under the formula. There

can be no doubt that, in a sense, the gratuity fund is
created for the benefit of workmen and there should be no
difficulty in recognising the appellant’s claim for the
deduction of an appropriate amobunt on this account; but we
think on principle it is desirable that no addition should
be mde to the list of prior charges recognised by the
f or mul a. Even so when the available surplus is determ ned
the tribunal ought to take into account the enployer’s claim
on account of the gratuity fund created for the benefit of
hi s worknmen and the anount which the tribunal may regard as
a reasonabl e

(1)(1952) Il L.L.J. 205.
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al l owance in that behalf should be definitely borne'in mnd
in finally deciding the amount which should be paid to the
wor kmen by way of bonus. This nethod wll neet the
enpl oyer’s cl ai madequately w thout making any addition to
the list of priorities specified in the formula. M. Dudhia
contended that the tribunal should not have allowed Rs. 10
| akhs under this itembut we do not think there is any
substance in this contention.

Incidentally M. Dudhia has pointed out that in dealing with
the appellant’s claimfor a return on working capital the
tribunal has nmade a m stake by including a further sum of
0.66 | akhs as return on investnents. M. Kolah has conceded
that this is a mistake and so the return on the working
capital would stand at 26.10 | akhs only.

It is now necessary to consider the evidence of M.
Tongaonkar and decide the nbst controversial point of fact
in dispute between the parties about the appel l ant’ s
requirenents for rehabilitation. M. Tongaonkar holds the
Degree of Bachel or of Science of the London University, and
he is also a Menber of the |Institution of Electrica

Engi neers, London. He joined the appellant in Novenber
1934, but before that he had nearly three years’ practica
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experience in England in various engineering firns; and on
his return to India, he had joined the D nshaw group of
cenent factories. He continued to work with the said group
until its merger with the appellant in 1936, when he was
appoi nted by the appellant. M. Tongaonkar is in charge of
the departnent which deals with the construction of new
cenent factories, nodernisation and extension of t he
exi sting cenment factories, design and nmanufacture of cenent
machinery for A C. C, and major engineering problenms of
the A C.C. Since April 1956 he has been appointed the
Controller of Planning and Devel oprent of the A C. C  He
visits the A C. C. factories very frequently and clains to
be acquainted with the condition of the plant and rmachinery
at all the A C C factories. There is no doubt that M.
Tongaonkar is qualified to give evidence on the technica

poi nts which are rel evant in
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dealing with the question of rehabilitation. Even so, in
appreciating “his evidence, it would not be unreasonable to
bear in mnd the fact that he is an officer enployed by the
appel l ant, _and as such he is likely to be interested in
supporting the claimfor rehabilitation which the appellant
has deci ded to nake.

According to M. Tongaonkar, the average future life of the
pl ant and machi nery exi'sting in 1939 woul d" be approxi mately
seven years from 1-8-1954. Simlarly, ‘the approximte
future life of the three other categories of bl ocks would be
13, 15 and 20 years respectively.” He has stated that in
calculating the life of machinery, it is necessary to take
into consideration, first the nechanical condition of the
machi nery, second whether it is efficient or ‘has been
rendered obsolete because new nmachi nery of ~nodern. design
with a considerably better efficiency has cone into the

mar ket . In other words, the probable useful life of the
machi nery may be prenmaturely determni ned by the energence of
nore efficient machinery. In support of this statenent he

has given sone instances where the appellant’s plant or
machi nery had to be changed mainly for the reason that a new
correspondi ng plant or nachinery was nore efficient and gave
nore satisfactory results. However, stated generally,in the
opinion of the witness, the average life of a cenent plant
taken as a whole would be 25 years if it is properly nain-
t ai ned.

M. Tongaonkar then gave evi dence about the rise in prices
of plant and machinery and he produced Ex. ~C-36-which'is a
statenment showi ng the progressive increase in prices from
pre-war days up to 1955-56 of mmjor itens of machinery, gear
boxes, notors and power plant used in cement factories. He
has stated that the said statement had been prepared on the
basis of actual quotations which he had in his possession

H s evidence shows that between 1951-54 there has- been a
rise of 11% whereas between 1954-56 there has been'a rise
of 7% in the prices of the relevant itenms of machinery. He
then sought to corroborate his evidence on this point by the
expenditure actually incurred by the appellant while putting
into comm ssion
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a new cenent factory at Sindri in about 1955. The
calcul ations made by himin this behalf show that the cost
of construction of a new factory is approximtely 4.3 tines
the cost of construction of simlar factory in 1939.

In regard to the life of buildings, M. Tongaonkar stated
that first-class buildings Iived approxinately for 40 vyears
provided they are properly naintai ned and provided they are
not in earthquake zone; but he added, that for the main unit
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of the cement plant it is usual to take the life of
buildings at 25 years. He also stated that in nany cases
the existing buildings have got to be either denpolished or
consi derably nodified when the main machi nery whose life is
25 years has to be replaced by nmodern nmachi nery which is of
a different design and which would require buildings and
foundations of different size and type. Thus, for this
special circunstance al so, he was not prepared to give the
buil dings of the appellant an average life |onger than 25
years.

In regard to the increase in the cost of constructing
bui | di ngs, he produced two statements, C-6 and C14. Ex. C
6 shows the increase in prices of building materials since
1938- 1954, wher eas Ex. C 14 shows t he continually
i ncreasing anount of expenditure incurred by the appellant
for construction of labour quarters, etc.

It is on this evidence that M. Tongaonkar has adopted the
respective nmultipliers and divisors in arriving at the
figure of the anmount required for rehabilitation. As we
have already pointed out, for the pre-1939 block he has
taken 4.28 as the multiplier, whereas for the bl ock
pur chased bet ween 1940-44 he has taken 2.8 as t he
multiplier. He has explained that the nultiplier of 4.28 is
really made up of two nultipliers. Certain portion of the
plant and equipnment which is obtained from abroad is
estimated at 60% of the total cost and the expenditure on
the remaining items is estimated at 40% of the total cost.
The nmultipliers of these two groups are estimted at 4.8 and
3.5 respectively, and by calculations it has ' been noticed
that the average ratio comes to 4.28. This is the
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genesis of, and the justification for, the adoption of 4.28
as the nultiplier. He has also added that the proportion of
60% and 40% which he had nentioned was based on his
experience of building a nunber of cenment factories and of
carryi ng out extension and nodernisation of existing cenent

factories. The nmultiplier was based, said the witness, on
the state, of conparative quotations of plant and machinery
recei ved in 1939 and quotations received of simlar
machi nery recently. It would thus be clear that in devising

the nmultiplier and divisor, M. Tongaonkar has drawn very
| argely on his experience and has drawn inferences which he
thought were reasonable. Besides in making the relevant
calcul ations he has not dealt with the plant and nachinery
and the buildings and other assets separately, but has
| unped them toget her under the respective blocks.

The approximate cost of the merging conpanies of their
assets as on July 31, 1936, was 5.73 crores of rupees. Ex.
C3 which is a certificate issued by the Chartered
Accountants shows that " according to the blocks, the
original cost of the block of fixed assets “excluding
goodwi I I and purchase of rights and land as at 31st | July,
1954, of the appellant wunder the groups of years of
acquisition", ambunted to Rs. 19,41,38, 100. Simlarly, Ex.
C-28 which is also a certificate issued by the Chartered
Accountants, shows that the original cost of such portion of
fixed assets excluding goodwi Il and purchase of rights and
| ands as have been discarded, scrapped or sold as on July
31, 1954, of the appellant compani es under the groups of
years of acquisition noted in the certificate, amounted to
Rs. 1,70,91, 296. The figures supplied by these t wo
certificates are nentioned in cols. 2 and 3 respectively in
Ex. C-2. Under the nmethod adopted by M. Tongaonkar the
cost of discards is shown in the respective years when the
portions of blocks were discarded; and the anbunts spent on
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rehabilitation fromyear to year have gone with the bl ocks
of the said respective years shown in col. 2. The anpbunt of
rehabilitati on has thus been cal culated by the adoption of

the multiplier and divisor selected by M. Tongaonkar. The
guestion
982

which calls for our decision is whether the multipliers and
divisors adopted by M. Tongaonkar can be said to be
appropri ate. As we have already nentioned, it 1is the
multipliers and divisors that play a decisive part in the
determ nati on of the enployer’s claimfor rehabilitation in
al | bonus proceedi ngs,

M. Tongaonkar's evi dence has been severely criticised by
the respondents and in fact, the tribunal does not appear to
have been favourably inpressed by it. Before dealing wth
the criticism nade against  his evidence, it would be
pertinent to observe that the wi tness has given exhaustive
details on the points put to him in examnation-in-chief,
and his ‘evidence, read as a whole, does make an inposing
readi ng. But sonetinmes the wealth of details given by
experts is Apt to conplicate the narrow points of dispute
between the parties and to create doubt and confusion; the
| arge nunber of technical details expressed in technica

| anguage nmay, in ‘sone cases, tend to cloud rather than
clarify the points which the tribunal has to consider. e
feel inclined to hold that is what has happened to sone

extent in the present case. But that by  itself cannot
obvi ously be said to'introduce any infirmty in the evidence
given by the expert or affect its credibility. It only
means the tribunal has to analyse his statements, exam ne
them carefully in the light of his cross-examnation and
decide how far it would be justified in-acting on them

It has been urged before us by the respondents that the
cl ai m made by M. Tongaonkar in regard to the rehabilitation
of the pre-1939 bl ock shoul d be rejected. The contention is
that, this block nust have been conpletely replaced before
1953 and no claimfor its rehabilitation can be entertained.
Thi s argunent was based substantially on the assunption that
a part of Rs. 997.42 | akhs nust have been utilised for the
purpose of replacing the said block. M. Tongaonkar has
stated that prior to 1-8-1954 the total amount ~ spent _on
noderni sation, replacenent and rehabilitation and other
sundry jobs, but excluding’ expansion, was approxi mtely Rs.
9.97"crores, and in support of this 'statenent he  produced
Ex. C 29,
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whi ch shows the said expenditure year by year. According to
this statenent 78 | akhs had been spent on the  construction
of Rohri Wurrks and Kistna Wrks, and Rs. 622-13 | akhs’' had
been spent on the expansion during the post-war ~ period.
This gives the figure of Rs. 700.13 | akhs. Deducting this
amount fromthe total expenditure of Rs. 1697-55 | akhs, the
bal ance of, Rs. 997.42 |akhs is shown as expenditure on
noder ni sation, rehabilitation, replacenment and other sundry
capital jobs. 1t is in respect of this anbunt of Rs. 997.42
| akhs that M. Tongaonkar was severely cross-exam ned. In
cross-exami nation he stated that he was not in a position to
say whether out of the total expenditure of Rs. 997.42 | akhs
shown in EX. C-29 a mpjor portion had been spent on
rehabilitation and replacenent of the pre-1939 block and
1940-44 block. He admitted that the figures in Ex. C 29
had been prepared by the Accounts Departnent from the
Fi nanci al Books so far as year to year total expenditure was
concerned and he also stated that it was not possible for
him to give details about the said expenditure. These
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answers indicated that the amount of Rs. 997.42 |akhs had
been ascertained nechanically by deducting from the tota

expenditure of Rs. 1697.55 | akhs incurred on all jobs up to
31-7-1954 the estinmated expenditure of Rs. 700.13 |akhs
which was treated as expenditure for expansion during the
said period. It is on these statenments that the respondents
pl aced reliance in support of their argunent that the anount
of Rs. 997.42 | akhs nust have been utilised for conpletely
repl acing the pre- 1939 bl ock. Thus presented, the argunent
no doubt appeared very plausible, and so we asked M. Kol ah
to give us a satisfactory explanation about the itenms of
this expenditure. Accordingly M. Kolah has filed a
statenent, Ex. | which gives a rough classification of the
total capital expenditure of about Rs. 997 |akhs incurred up
to 31-7-1954 on noderni'sation, replacenent, rehabilitation
and ot her sundry and mni scell aneous jobs. The several itens
of this expenditure are broadly indicated under eight heads,
the last of which covering an

125
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amount of Rs. 160 | akhs has in-its turn been split up into
five separate itens by the statenment 1(a). There was sone
di spute before us about the admissibility of sone of the
said items under cl. 5 of this docunent 1(a). But M. Kol ah
contends, and it is not disputed by the respondents either

that even if the whole of the disputeditem5 is excluded,
the remaining itens on Ex. 1 give a fairly satisfactory
expl anati on about 'the work of rehabilitation, replacenment
and noderni sati on on which the bul k' of Rs. 997.42 | akhs nust
have been spent. In view of this statement we nust hold
that the assunption nade by the respondents that ‘the said
amount  of Rs. 997.42 |akhs nust have been  utilised for
repl acing the pre-1939 bl ock is not well-founded.

It is then contended that there is no justification for
keeping the pre-1939 block still alive in view of the
estimte made by M. Tongaonkar about the life of the cenent
plant and machinery. The suggestion is that the ol dest
block is deliberately kept alive.in order to enable the
appellant to claima higher nmultiplier in calculating the
rehabilitation amount. |t cannot be said that there is no
force at all inthis criticism |In fact M. ~Tongaonkar
hinmself has admtted that a given portion—of this block
coul d have been discarded earlier, but he added, that a part
of it had been rehabilitated as a tenporary neasure in order
to carry on. That is why that particular ~portion of the
bl ock had not been discarded so far. According to-him the

pre-1939 block contains a portion whose wuseful life is
al ready over, but the appellant would have to carry on wth
it wuntil finances could be found for nodernisation or
reconstruction or entire replacenent of the said bl ock, In
our opinion, this explanation cannot be said to be wholly
sati sfactory. If the useful life of the whole block had

really expired, the appellant would have easily found it
possible to replace the said block in due tine having regard
to its general financial position

The next critici smnade agai nst M. Tongaonkar’'s evidence is
that admittedly he has not calculated the average life of
the said block. He stated that he had assessed the pre-1939
bl ock by his personal visits to
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the factory by observing to what extent it had been
rehabilitated as a tenporary neasure and by considering what
its present condition was. It is possible that with his
know edge and experience M. Tongaonkar nay be able to form
a proper assessment about the life of the machinery in the
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manner deposed to by him But unfortunately, effective
cross-exam nation on this point has been stifled to sone
extent because’ we find that on some material points
guestions put to the witness were objected to by M. Kol ah
and the objection was upheld by the tribunal. The witness
was asked whether he could tell the tribunal with his w de
experience, how many years on the average 1939 block had
spent prior to 1939. This question was clearly relevant and

from the respondents’ point of viewit was inportant. | f
the witness was able to predicate about the future usefu
life of the machinery fromhis exanmi nation of the plant, it

was suggested to himthat it should be possible for him to
give an estimate about the life already spent by it by the
sanme process. The object of this question obviously was to
show that the machinery in question had |lived nuch | onger
than its estimated |ife as deposed to by the wi tness. Thi s
guestion havi ng ~been ~di sal l.owed, any further Cross-
examnation to test the claimof the witness that from the
i nspection and examnation of the machinery he can predicate
the period of its future useful |ife becane inpossible. The
witness was further asked to state whether it would be
correct to assune that the said pre-1939 block had on an
average spent nmore than 15 years of its life. This question
al so was disallowed, and the respondents naturally make a
serious grievance that they were not given an opportunity to
show that M. Tongaonkar’'s estimte about the life of the
pl ant and nmachi nery was a gross under statement.

The respondents have then objectedto the inclusion of
several itenms in the approxinmate cost of rehabilitation
mentioned in col. 8 of Ex. GC-2.  The new additional packing
machine in regard to the factory at Bannbre as well as the
crane storage are, it is urged, not itens of rehabilitation

but of expansion. Simlar
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criticism is made in regard to the dust-collector plants,
coal -handling plants, itens in regard to the fluidification
system diesel engine shunting loconotive and simlar other
itens. The respondents’ grievance is that by “including
these items which are really matters of expansion, the
amount of approxi mate cost of rehabilitation has been unduly
i ncreased. W are wunable to say if the grievance .is
justified.

In regard to the multiplier adopted by M. Tongaonkar, the
criticismis that it is based on hypothetical considerations
determined by him in a subjective nanner. It is also
poi nted out that the failure of the witness to take out the
present day replacement cost of individual itenms of the pre-
1939 bl ock has introduced an additional el enent of
uncertainty in the final calculations made by himin regard
to the multiplier. No doubt, the witness has stated that he
has used the nultiplier of 4.8 on a conparative study of the
guotations received between 1939 and the present day, but
deal i ng with the machinery blockwise is not a ' very
satisfactory way of determning such a multiplier. In
support of this argunment, reference is nade to t he
statenments nmde by the witness to the cost of 180-ton per-
day kiln, if manufactured by the appellant, would be | ower
than that of a 300-ton-a-day kiln. The witness then added
that the appellant does not manufacture a 180-ton-a-day
kiln, and if such a kiln is inported fromabroad its cost
woul d be sonewhat higher than that of a 300-ton-a-day kiln
manuf actured by the appell ant under present day conditions.
He was then asked whether he had got a quotation of a 180-
ton-a-day kiln, and he admtted that he had none, and that
he had estimated it approximately at Rs. 11 1/2 | akhs. The
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respondents urged that this estimte about the cost of an
i mported 180-ton-a-day kiln is purely notional and is not
based on any material at all. This part of the criticismis
justified.

The next argunent urged agai nst the statenments prepared by
M. Tongaonkar is that he appears to have taken into account
the prices prevailing in 1956 and has conpletely ignored the

prices as they obtained in the previous years. We have
al ready observed that
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i n deciding the amount of rehabilitation by the adoption of
an appropriate multiplier, the tribunal should take into
account all relevant facts and these would not be confined
to the price level prevailing in any one particular vyear
When deci di ng the hypothetical question as to what would be
the price in future when the plant and machi nery would have
to be replaced or rehabilitated, the tribunal has to take an
overal | picture of prices into account, and the argument is
that concentration on the price level of 1956 alone has
introduced “an infirmty inthe calculations nade by the
Wi t ness.

There is another infirmity in these cal cul ations which has
been «criticised by the respondents. M. Tongaonkar has
| unped together the plant and machinery as well as buil di ngs
and other properties helonging to the appellant in col. 2 of
Ex. C-2. The nore scientific and satisfactory method of
dealing with the question of rehabilitation is to treat the
pl ant and nachi nery separately fromthe buildings and other
assets that need rehabilitation. ~ I'n fact we asked M. Kol ah
to give us a statenment showing the cost of the plant and
machi nery and the buildings and ot her assets separately in
order to enable us to have a clearer ~ picture about the
extent of the rehabilitation needs of the appellant. ' He has
accordingly filed a statenment, Ex. F (a)-

There is yet another point _on which M. Tongaonkar’s
evidence has been criticised by the respondents. I't is
argued that this evidence shows that under his concept of
noderni sation several itens of expansion can be “included.
M. Tongaonkar has stated that by * nodernisation’” he’  meant
"a conposite schene conprising replacenent of the part of
t he old machinery by new nachinery, installation of
additional machinery because the |ayout of the composite
noderni sation schene is different fromthe previous 1ayout
and rehabilitation of the renmaining nmachinery as ~a short

termneasure’. By ' rehabilitation” he nent 'alterations to
a machine or rmachinery, installation for —inmproving its
nmechani cal performance, its technical efficiency or to
extend its life by a further span’. This would al so
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i nclude what he conpendi ously describes as the renmoval of
weak links. According to himexpansion can be divided into
two groups, viz., Goup No.-1 construction of the conpletely
new factory solely for obtaining additional production; and
Goup No. 2 would cover the specific additional machines
which are installed not for nodernisation purposes as such,
but with the primary object of obtaining addi ti ona
producti on. He concedes that in the 'nodernisation of an
existing factory’ expansion is only a part of the schene.
This means that in the nodernisation scheme’ there would be
an el ement of’ expansion’. It would thus be clear that the
very broad and wi de description of nodernisation” given by
the witness would justifiably give rise to an apprehension
in the mnds of worknmen that under the heading of 'nodern-
isation’ items of expansion ' pure and sinple are likely to
creep in. That is why evidence given by experts in such
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proceedi ngs needs to be scrutinised carefully, with a view
to exclude itens of ’'expansion’ properly so called from the
rel evant cal cul ati ons.

M. Tongaonkar has stated that when plant or nachinery is
rehabilitated or replaced it my lead to increase in
producti on. But such an in Crease is purely incidental.

But what would be the position where, for instance, a 180-
ton-a-day kiln is substituted by a 300-ton-a-day kil n by way
of rehabilitation or replacenent ? The enployer is entitled
to say that the first category of kilns is not available in
the market or that the later category of kilns is nore
profitable Ind economically nore useful. That being so, if
the first kiln is discarded and is substituted by the
latter, that is an itemof rehabilitation or replacenent and
not of expansion. On the other hand, by the substitution of
the latter kiln there would be such an appreciable increase
in production that the worknmen may be entitled to contend
t hat some apporti onnent shoul d be made and the
rehabilitation part of the machinery should be separated
from the expansion part -~ which  has crept into t he
transaction. W confess that it would be- very difficult to
undertake the task of mmking any such apportionnment.
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Even so, tribunals my have to consider the worknen's plea
if they are satisfiedthat the steps taken by the enployer
by way of rehabilitation have led to a very large increase
in production. In this connection “the respondents have
relied on Ex. H. 0. G2 which, according to  them shows
consi derabl e i ncrease in production, and that, it is urged,

is the result of expansion and not of rehabilitation

M . Tongaonkar has suggested in his evidence that it is the
intention of the enployer that decides the character of the
transaction. |If the enployer wants to instal new nachinery
solely wth the object of expanding his business, that is
expansion; but if he purchases new machinery for business
reasons and not for the purposes of expansion, it would be
rehabilitation notwi thstanding ‘the fact that the new
nmachi nery gives rise to increased producti on. Thi s
approach, in our opinion, gives undue inportance to the
intention of the enployer and we think that, on a proper
occasion, the question may have to be considered by the
application of sone objective tests. In this connection it
would be relevant to bear in mnd the fact that the  steps
taken by the appellant for rehabilitating, replacing  or
nodernising its machinery are a part of its plan of
expanding its business so as to nmeet the growing demand for
cement in our country.

In deciding the question as to whether the claim as
di scl osed by the statements prepared by M. Tongaonkar is
inflated or not, the respondents have asked us to consider
the estimate nmade by the appellant’s Chairman.-in that
behal f. In his speech delivered on January 24, 1951, at the
Fourteenth Annual General Meeting of the appellant conpany,
the Chairman stated that nmost of the conpany’s pre-war plant
woul d be due for replacenent in the course of the next ten
years and he added that " at the present price |evels,
repl acenent will cost on an average 2 1/2 tines the origina

cost. This will involve an expenditure of about Rs. 8
crores over and above the provision already made for
depreciation ". The contention is that, considered in the
Iight of this estimat e, the pre, sent claim for
rehabilitation is very nuch inflated.
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When M. Tongaonkar was asked about this estinmate he stated
that the Chairman had not consulted himwhile drafting the
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annual report or while drafting the portion of the speech in
regard to 'rehabilitation’” and he al so added that he did not
agree with the figures given by the Chairman regarding the
repl acenent cost of plant and machinery in his report dated
January 24, 1951. This explanation nmay not be very
sati sfactory. But we cannot ignore the fact that when the
Chai rman made his statenent he did not purport to calculate
the claimfor rehabilitation in terms of the formula and so
it would not be fair to test the evidence of the witness in
the light of the estinate given by the Chairman in his
speech.

We have so far considered the broad argunents urged against
M. Tongaonkar’'s evidence.. Unfortunately, the tribunal has
contented itself nmerely with the observation that the
multiplier of 2.7 would be adequate; and it has given no
finding as to the suitable divisor. That is why we nust now
proceed to adopt a suitable nultiplier and divisor for
deciding ‘the question of rehabilitation. W have already
stated our conclusions in regard to some of the infirmties
in the ‘evidence of M. Tongaonkar and the statenents
prepared by him He has lunped together all assets of the
appel lant that need rehabilitation. He has taken into
account the prices prevailing only in 1956, and in the
selection of an average multiplier he has probably been
slightly generous to the appellant. His estimte about the
life of the plant and nachi nery has not been allowed to be
sufficiently tested in crossexam nation and, on the whole,
it appears to err alittle too much on the side of a
conservative estimate ; and if that is so his divisor may
need revision; it is  also probable that in the itens
i ncl uded by hi munder rehabilitation may have been i ncl uded
some which are nore of the character ~ of _expansion than
rehabilitation, replacenent or nodernisation. Besides, it
is not wunlikely that the steps taken by the appell ant
ostensibly for rehabilitation, replacenent and noderni sation
of the machi nery have appreciably increased its production
and that may partly be due to the fact that the
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general plan of expansion adopted by the appellant has been
in operation for sone tine past. It is in the Llight of
these facts that we have to examine the appellant’s claim
for rehabilitation. 1In doing so, we have taken Ex. C 2,
Ex. C-23 and Ex. F (a) as a basis for our calculations.
It is somewhat unfortunate that in naking its claim for
rehabilitation M. Tongaonkar did not neke calculations
separately in respect of plant and nachi nery as distinct
from buildings, roads, bridges and railway sidings. It is
true that at our instance a statenent Ex. F (a) has  been
filed before wus; but if such a statement had been filed
before the tribunal, the respondents woul d have had a better
opportunity of testing the accuracy of the cal cul ations made
init and the basis on which the respective nultipliers and
divisors are sought to be deduced from it. W ' woul d,
therefore, like to make it clear that the cal cul ati ons which
we now propose to nake in regard to the item - of
rehabilitation should not be ,taken to be binding on the
parties in subsequent vyears. |If, in the light of our
decision on the principal points raised before us in the
present appeals, the parties decide to settle their disputes
about bonus for subsequent years there would be no occasion
for the tribunal to deal with themon the nerits. I f,
however, these disputes have to be, settled by the tribunal
it would be open to the parties to |l ead evidence in support
of their respective contentions. The tribunal also would be
at liberty to consider the matter afresh and come to its own
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concl usion on the nerits.

Let us now proceed to nake the rel evant cal cul ati ons. The
first step to take is to correct the figures in Ex. C2 by
excluding the cost of buildings, roads, ,bridges and
rail way-sidings fromthe total cost nentioned in it against
the several blocks. This cost has been supplied to us by
the appellant in Ex. F (a). This is how the corrections

work out. In our calculations all figures are expressed in
"l akhs':
126
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Chart |I.
Peri od Original cost Less cost of Bal ance
of bl ock bui I di ngs etc.
(1) (2) (3) (4)
Up to 1939 486. 89 132.98 353.91
1940- 44 59. 91 22. 38 37.53
1945- 47 208. 93 68. 15 140. 78
1948-54 1144. 81 333. 47 811. 34

In Ex. " F (a) the appellant has shown the respective average
ratios in-col. 5 in regardto items of property nentioned in
col. 2. We think, in nmaking our calculations, it would on
the whole be fair toadopt 3.5 as a suitable multiplier up
to 1939, 2 from 1940.47 and 1 from 1948-54 (as in CG2) for
repl acenent by part A C.C. nmachinery. W have not disturbed
the divisors taken by G2 though we feel inclined to hold
that M. Tongaonkar has underestinmated the probable life of
machi nery. The anmount of yearly requi r enent for
rehabilitation for the total block mnus buildings, etc.,
would then work out at Rs. 229.39. This does not take into
account the avail able reserves; that aspect is considered
| ater on:

Chart I1.
Period Ori gi nal
cost of Miltiplier Total Less Balance Life Yearly

br eak- of require-
down as machi - ment
in Ex. G2 nery
(in Yrs.)
(1) (2) (3) (4 (5) (6) (7) (8)
(approx.)
UP to 1939 353.91 x3.5 1238.68 65.921172.767 167.54
1940-44 37.53 x2 75. 06 4.66 70.40135. 41
1945-47 140.78 x2 281.56 11.19  270.371518.02
1948-54 811.34 x1 811. 34 42. 84 768. 502038. 42
Tot al 229. 39

Then we would deal with the buildings, roads, bridges and
rail way-sidings., These may be given an average |life of 30
years for all blocks in order to conpensate for cases where
they have to be denolished on account of nodernisation

According to the previous statenents of the appellant the
life of factory buil dings was about 35 years and residentia
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areas 50 years. Even so we propose to take the average life
of 30 years in making our calculations in respect of these
bl ocks. The nmultipliers may be taken as 2.25 for pre-1939
bl ocks, 1.5 for 1940-47 bl ocks, 1 for 1948-54 bl ocks. The
Bonbay bl ock has been taken as in Ex. GC 2:

Chart I11.
Peri od Cost Multi- Total Less Bal ancelife Yearly
plier break down require-

val ued at 5% nent
of cost
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(1) (2) (3) (4) (5) (6) (71 (8

UP to 1939 132.98 X 2.25 299.20 6.65 292.55 20  144.63
1940-44  22.38 x 1.5  33.57 1.12 32.45 25  1.29
1945-47  68.15 x 1.5  102.22 3.40 98.82 25  3.95

1948-54 333.47 x 1 333.47 16.67 316.80 30 10. 56
Bonbay
of fice 40. 83 50. 28 .73 49.55 69 .71
bl ock

Total 31.14

Thus the total yearly requirenment for rehabilitation of this
bl ock woul d conme to 31.14 | akhs.
The appellant’s claim for rehabilitation can now be
calculated on the basis of Ex. C 23 as corrected in the
light of the three charts prepared by us. As, t he
calculations in the chart show, we would hold that the
appellant  is entitled to an al lowance of 216.10 |akhs for
rehabilitation in the rel evant year

Chart |V
Repl acenent of pre-1939 bl ock:
Cost of machinery

(Chart 11) 1172.76

Deduct reserves 311.00

Bal ance 861.76 divided by 7:  123.11

Add for buil dings

(Chart 111) 14. 63

Tot al 137.74

Repl acenent cost of 1940-44 bl ock

I ncl udi ng buildings etc.- (5.41 plus 1.29) ... 6.70
do for 1945-47 (18.02 plus 3.95) ... 21.97
do for 1948-54 (38.42 plus 10:56) ... 48. 98
do for Bonmbay O fice - .71

t ot al 7. 216.10
994

Having decided that the total —claim for rehabilitation
adni ssible to the appellant is 216.10 | akhs for the rel evant
year, we nust now proceed to determine whether ~on the
wor ki ng of the formula any surplus profit is available. We
have nmade the following calculations in the light of the
principles |laid down by us in this judgnent:

Chart V.
Total profit excluding Bhupendra
factory 428.71
Less notional normal depreciation
(p. 428, Pt. 1) 100. 22

Less incone-tax payable @
7 as. in the Rupee as per

Note A bel ow 115. 16
Less 6% on pai d-up capital 76. 06
Less 4% on worki ng capital 26.10

Total ...317.54 317.54
Bal ance.. 111.17
Less provision for rehabilitation.. 115. 88**
Bal ance. .. 4.71
This is how we have cal cul ated thei ncone-tax payable for
the rel evant year:
Note A
Gross profits 428. 71
Less statutory
depreci ati on 165. 49
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Bal ance 263. 22

| ncone-tax @7 as.

in the Rupee 115. 16
**Provision for rehabilitation (vide Chart V):
Total from Chart [|V. 216. 10
Less notional nor mal

depreciation... 100. 22

Bal ance. . . **115. 88
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We ought to add that in our calculations we have not taken
into account the Bhupendra Factory because the relevant
material for working out the figures in regard to this
factory is not adequate or satisfactory. However from such
material as is available it appears that if the profits nade
by the said factory are included in the calculations and
rehabilitation required by it is worked out, it would not
materially ~affect the figure of rehabilitation anount
det er mi ned by us.

The result is that there is no available surplus from which
the respondents can clai many bonus for the rel evant year
It is true that ‘the -appellant has " already paid the
respondents 20.65 l'akhs as bonus for the relevant year, and
it islikely that it may continue to do soin future ; but
that is a matter which is not governed by the fornula.

In view of the fact that the working of the fornula |eaves
no available surplus the appeal nust be allowed and the
award nade by the tribunal set aside. Since the appellant
had cone to this Court for the decision of the larger and
nore inportant question about the revision of the formula,
we woul d direct that there should be no order as to costs.
Appeal al | owed.




