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ACT:

H ndu Law --Endownent -Mahants of math carrying on noney-
| endi ng business, acquiring and di sposing  of properties-
Properties how far personal - Rel i gi ous head wheat her can own
personal property.

HEADNOTE:

The successive Mhants of Utar Gri ~Math in Benaras
acquired properties and nade dispositions of properties to
their disciples who succeeded them The incunbent of the
of fice of Mahant in 1904 entered into a marri age agai nst the
custom of the brotherhood. One of his collaterals thereupon
filed a suit in which he clained to be put in possession of
the properties of the Math, also challenging sone of the
di spositions of property nade by the Mahant. ~The defendants
contended that all the properties in question did not bel ong
to the Math and that the properties transferred were the
personal properties of the Mahant. The trial Court held
that the transferred properties were the personal properties
of the Mahant and his predecessors and that-only 12 itens of
property were endowed properties. |n appeal the H gh Court
held that all the itens of property were personal = property.
In further appeal this Court held that the building in which
the brotherhood resided was certainly Math property; as to
ot her properties the case was remanded to the Hi gh Court for
determ ning whether, they were personal properties or
endowrent properties. The High Court, noting this 'Court’s
view that at |east sone properties must belong to the Math,
observed : "In view of this finding of the Supreme Court the
fact that the evidence on the record does not expressly
i ndi cate which property belonged to the, Math and which did

not. should lead to the conclusion that all the property
belongs to the Math. Property acquired by a Mahant
personally but blended with the Math property wll itself
become Math property.”™ On this view the H gh Court dism ssed
the appeal. The defendants canme to this Court.

HELD : The Hi gh Court fell into an error in holding that the
observations of this Court in the earlier appeal led to the
conclusion that all +the property belonged to the Math
because the evidence on record did not expressly indicate
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whi ch property belonged to the Math and which did not. | f
such had been the intention of the | earned Judges bearing
the appeal they would have clearly said so. [607 G H]

On the facts of the case it was not possible to hold that
t he Mahants blended their self-acquired and per sona
property with Math property so as to make the whole partake
of the <character of the latter class of property. The
Mahants had systematically pursued a noney-|endi ng business,
had transferred properties to others in recognition of the
cl ai ms of

601

the disciples or voluntarily for lawful consideration and
were describing thenselves in the Tamiknanas as the
absol ute owners of the property. [607 H, 609 GH

On an exam nation of the evidence only 15 items of property
i ncl udi ng mai n building inwhich the Math was situated were
Mat h property. About the rest of the, property it could not
be said that it was not the personal property of the Mahant.
The transfers of ~such property by the latter could not
therefore be challenged. [608 CC, 609 H]

The fact that the successive Mihants had renounced the world
and becane sanyasis and had al nost uniformy nominated the
person who was to succeed them from out of the: disciples or
di sci pl es of disciples does not lead to the conclusion that
the properties nmust hetreated as Math properties. [608 C
Parama Nand v. Ni hal /Chand, 65 |I.A 252 and Raghbir Lala v.
Mohanmad Said, A I.R 1943 P.C. 7, relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 212 to 216
of 1965.

Appeal s by certificates/special |eave fromthe judgnment and
decree dated Septenber 3, 1965 of the Allahabad H gh Court
in First Appeals Nos. 523 of 1933, and 557 of 1930.

R K. Garg, D. P. Singh, Anil ‘Kumar GQupta, Shiv Pujan
Singh and K M K. Nair, for the appellants (In C.A No. 212
of 1965).

Yogeshwar Prasad, E. C. Agrawala and P. C. Agrawal a, for the
appel lants (In C As. Nos. 213 and 214 of 1965).

G N.  Kunzru, B.P. Singh and R B. Datar, for the
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(In C A No. 216 of 1965).

C B. Agarwala, V. K Sanghi and K P. ‘Cupta, for the
appellant (In C. A No. 216 of 1965).

The Judgrment of the Court was delivered by

Mtter, J. Bounded by the river Ganges on the cast, in the
locality named Tripura Bhairvi of the tenple studded city of
Benaras there stands a math popularly known as Uttam Gri’s
Math, the origin of which is lost in antiquity. For. wel |
over a century this Math has been a sanctuary of a spiritua
br ot herhood of N hang Dasnam Sanyasis. Caimis laid that
they belong to one of the ten orders of Sanyasis founded by
the chelas of the
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four disciples of the famus philosopher, Sankaracharya.
Starting probably w thout any nucl eus of endowed i nmovable
property, the heads of the Math appear to have prospered
enornously in matters material and tenporal. Successi ve
heads of the Math or Mahants as they were comonly known,
seemto have been nore keen about the acquisition of wealth
and preservation of properties than about the furtherance of
the spiritual benefit of the brotherhood. Gfts in the
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shape of endownents sel domcane their way but the Mhants
who wuniformy pursued a noney | ending business also styled
as a banking business in sone of the docunments, went on
amassing wealth and property treating thenselves as ful
owner s thereof and directing their successors al nost
invariably nomnated by their wills, to treat the property
in the same way as they thensel ves were doing but paying
scant regard to the cause of the brotherhood or the pursuit
of any charitable purposes. One Mayanand G ri becane the
Mahant in 1904 and it is his acts and conduct which sparked
off this litigation nearly forty years ago. The inmediate
cause of the |egal proceedings was his marriage which |ed
the plaintiff, Purushottamanand Gri, to file the suit in
the court of the Subordinate Judge of Benaras clainmng a
declaration that by his marriage, the defendant No. 1,
Mayanand G ri, had | ost his right to continue as Mahant and
that the plaintiff as  his mnearest collateral shoul d,
according to the custom of N hang Dasnam Sanyasis, be put
in occupation and possession of the Mith the properties
appertaining thereto. The ~plaintiff also challenged a
nunber of alienations inpleading no less than forty five
persons as defendants and clainm ng that the transfers made
by defendant No. 1 were. invalid and not binding on the
Mahant of the Math. The suit was contested not only by
Mayanand G ri but al so by a number of the transferees. The
def ences rai sed were many and various. The first defendant
pl eaded inter alia that the plaintiff was not his nearest
collateral, that there did not exist a Math with the custons
and usages alleged in the plaint-and that all the properties
scheduled in the plaint were not the subject matter of any
endowrent .

The case of the transferees was that nost of the properties
were acquired by successive Mahants starting from Chaitanya
Gri by the practice of a noney | endi ng busi ness. 't was
said that a banking firmstyled as Utam Gri Shivdutt @ Gri
was
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started by his successors and it was this business which was
pursued by the Mhants that gave rise to the ‘'wealth
accumul ated in the Math. The conmmon defence of all the
transferee defendants who contested the suit -~ was that
Mayanand G ri was the absolute .owner of the properties
al i enat ed and that they thenselves were bona~ fide
transferees for valuable consideration and as such the
transactions entered into with them by Mayanand Gri ~could
not be challenged. The suit was dismssed as against a
| arge nunber of defendants who were found to be dead at the
time of its institution or because they were not properly
brought on the record in place of the original defendants.
The Subordi nate Judge after a protracted hearing cane to the
concl usion that the ancient docurments on the record, coupled
with the other evidence, established the existence of an
ancient Mth, that the Mahants fromthe time of Gangot Gr
had been carrying on a noney |lending business, that an
ancestor of Gangot Gr by nane Gontigir had established a
Math on a hunble scale, that PremGri, a grand disciple of
Gangot G r, established another Math of his own, that Uttam
Gr who succeeded PremGr had certainly created one and
that the predecessors of the defendant, Mayanand Gri |ike
hinself had two kinds of properties, namely, Math property
and personal property. According to the Subordinate Judge
the nucleus fromwhich the Math in suit originated was the
personal property of PremGr. On the evidence he held 12
items of property nentioned in the will of Shivdutt Gr who
succeeded Prem Gr and two other itens of property to be
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endowed properties. The transfers effected by Myanand
were, according to the Subordi nate Judge, beyond chall enge
because they related only to his personal properties.
Two appeals were filed against the judgnent and decree of
the Subordi nate Judge, one by the plaintiff and the other by
Mayanand. The Al | ahabad Hi gh Court on appeal dism ssed the
suit on the viewthat there was no Math at all, that there
was only a banking business and that the property was non-
religious personal property acquired by Mayanand and his
predecessors by follow ng a banking business. A further
appeal fromthe Allahabad H gh Court was di sposed of by this
Court by a judgnent dated December 20, 1954. After noting
in brief the
604
concl usions of the Subordi nate Judge and of the Allahabad
H gh Court, it was observed by this Court that "the short
and only question therefore before us is, whether or not the
exi stence of the math which is the foundation of the
plaintiff’s case has been satisfactorily made out." This
Court then proceeded to examne the principal ancient
document s-and obser ved:
"Al'l the above docunents, broadly considered,
i ndi cate definitely-
, (1) the existence of a spiritual brotherhood
affiliated to each other by ties of initiation
and successi on,
(2) the existence of a nmutt which is the
resi dence of the brotherhood as well as of the
gaddi nashin thereof ~and which in specific
terns has been successively provided as being
i nal i enabl-e,
(3) the existence of certain properties at
least fromthe date of death of Sheodat Grr
which were nmade specifically inalienable in
the hands of his successors, presunmably for
the use of the spiritual brotherhood, and
(4) the existence of a nunber of itens of
property which in terns were dedicated for
spiritual wuses |ike Dharmashal as, feeding of
ascetcis, etc. and were designated as waqf."
This Court then considered the evidence of prior conduct of
Mayanand G ri hinself and certain adm ssions made by hi m and
held "that the case of the first defendant denying the
exi stence of a nutt or of any properties as belonging to it
is totally false." According to this Court
"it is quite clear that what i's now designated
as the nutt No. 42/90-D nmust have been in
exi stence at least fromthe time of Prem Grr
i.e. for over a century and that this item of
property in the hands of successors of  Prem
Gr was subject to the condition of in-
alienability, expressly provided in Prengir’s
Tam i knama, and inpliedly so provided in the
will of Sheodat Gr."
605
Furt her
"notwi thstanding that there is no specific
deed of endowrent, the fact t hat t he
particul ar buil di ng has been conti nuously used
as the residence of the brotherhood, and the
seat of the head thereof in succession and the
fact that it has been specifically provided as
bei ng i nal i enabl e constitute suf ficient
evi dence of dedication of this building as a
mutt."
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Exam ning the evidence further, both oral and docunentary,
this Court was not inclined to concur wth the view
expressed by the Hi gh Court that the evidence did not
"di scl ose the existence at any time of a religi ous
institution or a monastery with any attenpt at religious
study or religious teaching but that it disclosed only
banki ng or noney | endi ng busi ness which passed on from each
of its proprietors to his chosen successor." Geat stress
was laid on the docunents of 1828 and 1839-to be noted in
detail hereafter-which did not, according to this Court,
i ndicate that the ownership given thereby to the successors
was to be for their personal wuses and that all the
transactions discl osed by these and ot her docunents noticed
by the Hi gh Court were inter se between the nenbers of the
br ot herhood and not with outsiders. |t was observed that
"The docunent of 1887 appears to us to clinch
the ~position by specifically providing that
the properties left by Sheodat Gr were not to
be alienable in the hands of the successors.
The  inalienability inpressed upon by these
properties by the then head of the spiritua
br ot herhood can reasonably be presuned to be
only for t he pur pose of spiritua
br ot her hood. "
According to this Court these circunstances should "be
normal ly treated as indicative of the religious character of
the property for the use of the brotherhood."
The conclusion of ‘this Court (as appearing at page 607 of
the paper book) was in these terns:-
"W are, therefore, satisfied t hat the
exi stence of a nutt as an institution has been
clearly nmade out on the evidence in this case
and that the building No. 42/ 90-D belongs to
and constitutes the nmutt and that the
606
contrary view  is ~untenable. The only
substantial question in the case is  whether
and to what extent the properties  in suit
belong to this mutt as an institution. The
| earned trial Judge dealt with-this
guestion and held only a few out of the |arge
nunber of itens nmentioned in the pl-ai nt
schedule as belonging to the nmutt. The
| earned Judges of the Hi gh Court did not fee
called upon to give any finding asto this in
the view that they had taken. —~These  appeals
will, therefore, have --to go back to the Hi gh
Court for further consideration of this
guestion and of other questions I|eft’ un-
deci ded. "
Finally it was observed (at p. 610):
“that our judgnent concludes the question as
to whet her house No. 42/90-Dis or is not nutt
property. The only substantial questions that
remain are as to which of the other properties
in the plaint schedule belong to the mutt and
whet her such alienations as relate to mutt
properties are valid and binding on the mutt."
This Court further upheld the finding of the Subordinate
Judge in favour of a custom anpbng the Dasnam  Sanyasis of
the neighbourhood that by reason of his narriage WMyanand
had become a "Patit" and had forfeited the office of
Mahant shi p and the sane conmunity had elected the plaintiff
as the Mahant of the Math at Tripura Bhairavi.
On remand, the Hi gh Court exam ned the ancient docunments
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once nore and after referring to the observations of this
Court quoted above, stated that it had been definitely found
by this Court that some of the properties in suit nust
bel ong to the Math and went on to add:
"I'n view of this finding of the Supreme Court
the fact that the evidence on the record does
not expressly indicate which property bel onged
to the Math and which did not, should lead to
the conclusion that all the property bel ongs
to the Math. Property acquired by a Mhant
personal ly but blended with the Math property

will itself becone Math property. He is com
petent to endow his property. Blending it
with Math

607

property is-an. indication that he endowed it
to the WMath or- intended it to be Mat h

property."
According to the H gh Court:
"It was, therefore, necessary for t he

defendants to establish that such and such
property was acquired .not as a Mahant but as
an individual and was al so kept separate from
the Math -~ property which the Mhant was
managi ng. ™"
The High Court then went on to consider the alienations nade
by the Mahants who had preceded Mayanand Gri fromtine to
time and was of the view
"during  this long period the brotherhood did
purchase properties but hardly transferred any
property —and that this nmay be either as the
properties were not considered personal and
alienable or as the mahants had no occasion to
transfer property, their~ incone being in
excess of expenditure.”
The High Court exam ned the transactions of Mayanand Gri
chall enged by the plaintiff and was not satisfied that any
enquiry had been nmade by the alienees about the necessity or
the purpose of the math justifying the alienations. In the
result, the H gh Court allowed the appeal wth costs
t hroughout agai nst Mayanand G ri and a nunber of  alienees,
some of whom only have come up in appeal
[Hs Lordship then exam ned the docunentary evidence in
order to ascertain the character of the property in dispute,
and hel d: ]

In our view, the High Court fell into an error in- holding
that the observations of this Court led to the ~conclusion
that all the property belonged to the math  because the

evidence on the record did not expressly indicate  which
property belonged to the math and which did not. Oh the
facts of this case it is not possible to hold “that the
mahants bl ended their self acquired and personal property
with math property so as to nake the whol e partake of the
character of the latter class of property. A Mhant is
undoubt edly conpetent to endow the property acquired by ~him
but nmerely because in the Tam | knanas he nakes no dis-

608

tinction between property acquired by him personally and
property which undoubtedly forned the subject natter of a
prior endowrent, the personally acquired properties cannot
be said to be math property when the evidence on record
establishes that all the nahants were hol di ng t hensel ves out
as absolute owners of the property and were transferring
various itenms of property fromtime To tinme albeit to
persons of the same brotherhood.
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On the evidence on record, we are not in a position to hold
that any of the properties other than the 15 itens above
nent i oned were math properties. The fact t hat t he
predecessors-in-' interest of Mayanand Gri had renounced
the world and becane sanyasis and had alnbst wuniformy
nom nated the person who was to succeed them fromout of the
di sciples or disciples of disciples, does not lead to the
conclusion that the properties nust be treated as nmath
properties. In Parama Nand v. N hal Chand(1l) the question
before the Judicial Committee of the Privy Council was
whet her an Udasi could acquire private property with his own
nmoney or by his exertions and if he did so, whether it
passed on his death to his spiritual heir including his
Chela or could be inherited by his natural relatives. There
one Narain Das had filed a suit for obt ai ni ng an
aut horitative pronouncenment —on the character of certain
property held by him the case of the defendants being that
Nar ai n ‘Das was no nore than the trustee of an endowrent and
could 'be called upon to furnish details of the nature and
purpose of the trust. The H-gh Court at Lahore had held in
favour of the trust, the principal ground of their judgnent
being that the properti es had descended from Guru to Chel a.
This was not accepted by the Judicial Committee and it was
observed that:
"this circunstance (the descent fromQru to
Chela) / does not necessarily lead to t he
concl usion that a property, when acquired by a
Mahant , loses its secular character and
part akes of a religious character."
In Raghbir Lala v. Mhammad Said(2) the plaintiffs’ case was
that the land in suit clained by the defendants directly or
in-
(1) 65 1.A 252.
(2) AI.R 1943 P.C. 7.

609
directly under transfers nade in 1915 and 1916 by one Jain-
andar Kirat were debutter. It was established that one

Mani ndar had purchased the land in.the suit but there was no
evi dence that having acquired the |l and Mani ndar dedicated it
to any Jain institution or religious purpose. It transpired
that he had solicited subscriptions for the erection of “a
temple which was not built and that except for the actua
site of the foundations of the tenple, he had used the rest
of his land for his own purposes. According to the Judicia
Commi ttee
"He appears to have nmade noney by practising
astrol ogy and nedicine and by lending noney-
occupations which he added to that of a
religi ous teacher.......... Hs life and
conduct may not have been in accord with his
religious professions as a Jain ascetic, but
in fact he held and managed the property which
he had bought and indeed litigated about it,
as if it were his own without any interference
or assistance by the Jain conmunity."
The Judicial Commttee held on this evidence that the
plaintiffs could not succeed on the ground of dedication by
Mani ndar. The Board further observed:
"No doubt if a question arises whet her
particul ar property acquired by a gi ven
i ndi vidual was acquired on his own behalf or
on behal f of sone other person or institution
with whomor w th which he was connected the
circunstance that the individual so acquiring
property was a professed ascetic may have sone
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i mport ance. But it is out of question to
suppose that a nan's religious opinions or
prof essions can make himincapable in | aw of
hol di ng property."
In our view, the observations made on the prior occasion by
this Court were only an indication that the circunmstance of
successi on of properties fromone Mahant to another, had an
i nportant bearing on the final <conclusion as to t he
character of the properties w thout being a decisive factor
in respect thereof. in this case, we find that the Mihants
had systematically pursued a noney-|ending business, that

there was little nucleus of any endowed property, that
during the course of a century and a half

L2 Sup-68-8
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the proved endowrents were hardly of any inportance, that
the Mhants were transferring properties to others in
recognition of the clains of the disciples or wvoluntarily
for lawful consideration and were describing thenselves in
the Taml'iknanmas as the absolute owners of the property, we
cannot but hold that the properties in their charge were
their personal properties unless it be established that any
particular. itemof property was the subject matter of an
endowrent or a gift for a particular charitable purpose. W
have already held/that only 15 itens of property including
prem ses No. 42/90-D were nath properties. On the evidence,
we are not in a position to declare that the other
properties were not personal properties in ‘the hands of
Mayanand Gri. It follows that the transfers of Mayanand
Gri of this class of properties nmust be upheld so far as
they are subject matter of the appeals before us.

G C Appeal s
al | oned.
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