http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (crl.) 1024-1025 of 1997

PETI TI ONER
Uni on of India and Os.

RESPONDENT:
Mohanl al Li kumal Punjabi & Os.

DATE OF JUDGVENT: 17/02/2004

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT.

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.

Since the points-involved in the crimnal appeals are
identical, they are taken up together for disposal

Uni on of India questions |legality of the judgnments
rendered by the Division Bench of the Bombay H . gh Court
hol di ng that order dated 31.8.1995 passed by the Conpetent
Aut hority under Section 7 of the Snugglers and Foreign
Exchange Mani pul ators (Forfeiture of Property) Act, 1976 (in
short 'the SAFEMA') agai nst respondent nos. 1 and 2 was not
sustainable in law. For coming to such concl usion
reference was nmade to orders dated 19th Decenber, 1994
passed under Section 11(1)(b) of the Conservation of  Foreign
Exchange and Prevention of Smuggling Activities Act (in
short 'the COFEPOSA') revoking the order of detention and
order dated 11.1.1995 passed in earlier wit petitions filed
by respondent nos. 1 and 2. Reference was nmade to first
proviso to Clause (b) of sub-section (2) of Section 2 of
SAFEMA for hol ding that proceedings initiated under the said
statute became non est.

According to | earned counsel for the appel l-ant-Union
the view taken by the Hi gh Court is clearly untenable. On
the facts of the case, first proviso to clause (b) of sub-
section (2) had no application to the facts of the case.

The revocation of the order of detention was in exercise of
power conferred under Section 11(1)(b) of the COFEPOSA and
not under Section 8 as stipulated in the said provision. It
is further subnmitted that the proceedi ngs were initiated by
i ssuance of notice under Section 6(1) of the SAFEMA for
forfeiture of property on 12.10.1994. The orders of
detention under Section 3(1) of COFEPOSA were passed on
24.5.1994. The orders of detention were chall enged by the
respondents 1 and 2 in Wit petition nos. 1071 and 1072 of
1994. After the show cause notice was issued in exercise of
power under Section 11 (1)(b) of the COFEPCSA, the Centra
Government revoked the orders of detention on 19.12.1994 as
i ndi cated above. In view of the revocation of the orders of
detention, the wit petitions were disposed of on
11.01.1995. By order dated 31.8.95, properties nentioned in
the show cause notice were directed to be forfeited under
Section 7 of SAFEMA. The order directing forfeiture was
chal l enged on nmerits before the Tribunal constituted under
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the SAFEMA. Thereafter wit petitions were filed on
23.11.1995 chal l enging the orders of detention and al so
chal l enging the order of forfeiture. The latter additiona
chal | enge was by way of anendment. By the inpugned judgnent
dated 13.6.1996 the Hi gh Court passed the inpugned order in
each case

Learned senior counsel, for the Union of India further
submitted that the Tribunal did not consider that first
provi so has no application to the facts of the case. The
order of detention was not revoked under Section 8 of SAFENA
but on the contrary under Section 11(1)(b) thereof. There
was no revocation before receipt of the report of the
Advi sory Board or before making reference to the Advisory
Board. Since the proceedings were initiated when the order
of detention was in force, and were brought to the |ogica
end by passing the order under Section 7 of SAFEMA, no
illegality existed.

It is further submtted that it was not open to the
respondents to question |legality of the order of detention
in the subsequent wit petition after the first wit
petition was di sposed of as having been rendered

i nfructuous. Reliance was placed on Constitution Bench
judgrment of this Court in Attorney General for India and
Os. v. Amratlal Prajivandas and Ors. (1994 (5) SCC 54),
nore particularly in paras 40, 41, 42 and 56 of the

j udgrent .

In response, M. Huzefa Ahmadi, |earned counsel for
respondent nos. 1 and 2, subnmitted that it is not open to
the appellants to question correctness of thejudgnent after
there was concessi on before the H gh Court about
applicability of the proviso, and the absence of any scope
for passing of any order under Section 7 of SAFEMA

It was further submtted that even otherw se order
under Section 11(1)(b) is clearly relatable to the report of
the Advisory Board under Section 8 of SAFEMA. Therefore,
the proviso has application to the facts of the case. |It,
however, could not be disputed by the learned counsel that
in case the revocation is not under Section 8 of SAFEMA, the
provi so woul d not have any application. It is submtted
that when the earlier wit petition is rendered infructuous
there is no bar on filing a fresh wit petition on nerits to
avert the prejudi ce and damage caused on account of
initiating proceedi ngs under SAFEMA. Strong reliance is
pl aced on Conpetent Authority, Ahmedabad v. Anritl al
Chandmal Jain and Os. (1998 (5) SCC 615) and Kari maben K
Bagad v. State of Gujarat and Os. (1998 (6) SCC 264).

We shall first deal with the effect of concession, if
any, made by | earned counsel appearing for the present
appel l ants before the Hi gh Court. C oser reading of the H gh
Court’s order shows that the Hi gh Court took the viewthat
in view of the revocation of the order on 19th Decenber,
1994 and the order passed by the Hi gh Court on 11th
January, 1995, no further order could have been passed under
Section 7 of SAFEMA. After having expressed this view, the
so-cal |l ed concession is recorded. 1In our viewthe
concession, if any, is really of no consequence, because the
wrong concessi on nmade by a counsel cannot bind the parties
when statutory provisions clearly provided otherw se. It
was observed by Constitution Bench of this Court Sanjeev
Coke Manufacturing Conmpany v. Ms Bharat Coking Coal Limted
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and Anr. (1983 (1) SCC 147) that courts are not to act on
the basis of concession but with reference to the applicable
provi sions. The view has been reiterated in (1988 (6) SCC
538) and Central Council for Research in Ayurveda & Siddha
and Another v. Dr. K. Santhakumari (2001 (5) SCC 60). In
para 12 of Central Council’s case (supra) it as observed as
fol | ows:
“In the instant case, the selection was
nmade by the Departnental Pronotion
Committee. The Conmittee nust have
considered all relevant facts including the
inter se nerit and ability of the candi dates
and prepared the select list on that basis.
The respondent, though senior in conparison
to other candi dates, secured-a | ower place
in the select list, evidently because the
principle of "merit-cumseniority" had been
applied by the Departmental Pronption
Comm ttee, The respondent has no grievance
that there were any nmala fides on the part
of the Departnmental Pronotion Commttee. The
only contention urged by the respondent is
that the Departmental Pronption Conmittee
did not follow the principle of "seniority-
cumfitness". In the Hgh Court, the
appel l ants herein failed to point out that
the pronmotion is in respect of a "selection
post" and the principle to be appliedis
"merit-cumseniority”. Had the appellants
poi nted out the true position, the |earned
Si ngl e Judge woul d not have granted relief
in favour of the respondent. If the |earned
counsel has made an admi ssion or concession
i nadvertently or under a mistaken inpression
of law, it is not binding on hisclient and
the same cannot enure to the benefit of any
party."
(underlined for enphasis)

In Uptron (India) Ltd. V. Shammi Bhan and Anr. (1998
(6) SCC 538), it was held that a case decided on the basis
of wong concession of a counsel has no precedent val ue.
That apart, the applicability of the statute or otherw se to
a given situation or the question of statutory liability of
a person/institution under any provision of-|aw would
i nvari ably depend upon the scope and neani ng of the
provi si ons concerned and has got to be adjudged not on any
concession made. Any such concessi ons woul d have no
acceptability or relevance while determning rights and
liabilities incurred or acquired in view of the axionatic
principle, wthout exception, that there can be no estoppe
agai nst statute.

The respective stands on nerits need carefu
consi deration. Section 2(2) of SAFEMA, so far as rel evant
reads as foll ows:

"Application- (1) The provisions of this
Act shall apply only to the persons
specified in sub-section (2).

(2) The persons referred to in sub-section
(1) are the follow ng namely : -

(a) every person -
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(i) who has been convi cted under the
Sea Custons Act, 1878 (8 of 1878),

or the Customs Act, 1962 (52 of

1962), of an offence in relation

to goods of a val ue exceedi ng one

| akh of rupees; or

(ii) who has been convicted under the
For ei gn Exchange Regul ati on Act,

1947 (7 of 1947), or the Foreign
Exchange Regul ation Act, 1973 (46

of 1973), of an offence, the

anmount or val ue involved in which
exceeds one | akh of rupees; or

(iii) who havi ng-been convi cted under
the Sea Custons Act, 1878 (8 of

1878), or 'the Custons Act, 1962

(52 of 1962), has been convicted
subsequently under either of those
Acts; or

(iv) who havi ng been convicted under
the Forei gn Exchange Regul ation

Act, 1947 (7 of 1947), or the

Forei gn Exchange Regul ati on Act,

1973 (46 of 1973), has been

convi ct ed subsequently under

ei ther of those Acts;

(b) every person in respect of whoman
order of detention has been made under

the Conservation of Foreign Exchange

and Prevention of Smuggling Activities
Act, 1974 (52 of 1974):

Provi ded that -

(i) such order of detention, being-an
order to which the provisions of

Section 9 or section 12A of the said

Act do not apply, has not been revoked

on the report of the Advisory Board

under Section 8 of the said Act or

before the recei pt of the report of

the Advisory Board or before naking a
reference to the Advisory Board; or

(ii) such order of detention, being an
order to which the provisions of

Section 9 or section 12A of the said

Act do not apply, has not been revoked
before the expiry of tine for, or on

the basis of the review under sub-
section (3) of Section 9, or on the
report of the Advisory Board under
Section 8, read with sub-section (2)

of Section 9, of the said Act; or

(iii) such order of detention, being an
order to which the provisions of

Section 9 or section 12A of the said

Act do not apply, has not been revoked
before the expiry of tine for, or on
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the basis of, the first revi ew under
sub-section (3) of that Section, or
on the basis of the report of the
Advi sory Board under Section 8, read
wi th sub-section (6) of Section 12A
of that Act; or

(iv) such order of detention has not been
set aside by a court of conpetent
jurisdiction.:

The first sub-clause of proviso to clause (b) of sub-
section (2) of Section 2 deals with three situations, when
the exceptions provided by the proviso can operate. \Wen the
order of detention is one to which provisions of Section 9
or Section 12(A) of the COFEPCSA do not apply, the
situations are (1) when orders of revocations on the report
of the Advi sory Board under Section 8, or (2) before the
recei pt of the report of the Advisory Board, or (3) before
nmaki ng a reference to the Advi sory Board.

The appellants have relied on a letter dated 22.2.1995
i ssued by the Governnent of India, Mnistry of Finance,
Depart ment of Revenue addressed to the Conpetent Authority
of SAFEMA indicating as follows:

XXX XXX XXX
"The orders of detention were not revoked

on the report of the Advisory Board under

Section 8 of the said Act or before the

recei pt of the report of the Advisory Board

or before making a reference to the Advisory

Boar d.

The representations of the detenus were
consi dered by the Advisory Board which did
not accept them™

Additionally, in the counter affidavit filed before

the High Court it was categorically stated that the
revocation under Section 8 was not done before receipt of
the report of the Advisory Board, and was not al so revoked
bef ore making a reference to the Advisory Board. The
further contingencies which arise when the situations
envisaged in relation to the orders to which al so

provi sions of Section 9 of Section 12(A) of COFEPCSA do. not
apply, are not relevant for the purpose of this case and
are dealt with in sub clauses (ii) and (iii) of the

provi so. The order of detention was al so not quashed in any
judicial proceedings by a court of conpetent jurisdiction
to attract sub-clause (iv). Section 11(1) of COFEPCSA reads
as follows:

"11. Revocation of detention orders - (1)
Wt hout prejudice to the provisions of
Section 21 of the General C auses Act, 1897,
a detention order may, at any time, be
revoked or nmodified -

(a) notw t hst andi ng that the order has
been nade by an officer of a State
Covernment, by that State Government
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or by the Central Governnent;

(b) notw t hst andi ng that the order has
been nade by an officer of the Centra
Covernment, or by a State Government

by the Central Government."

The first situation envisaged in sub-clause (i) of the
proviso to clause (b) of sub-section (2) of Section 2.
SAFEMA applies when the revocation is based on the report

of the Advisory Board. As the factual position noted above
goes to show, the revocation was only in terns of Section
11(1) (b) of COFEPOSA. Such revocation when is done by the
Central CGovernnment as in this case is really unrelated to a
report of the Advisory Board. On the factual position, none
of the three situations indicated in the first sub-clause
of the said proviso are applicable.

The inevitable position is, therefore, crystal clear

that the proviso to clause (b) of sub-section (2) of
Section 2 SAFEMA had no application to the facts of the
case as held by the Hgh Court. To that extent the judgnent
of the H gh Court is indefensible and is set aside.

That brings us to the residual question-as to whether

the order of detention could be challenged subsequent to
the di sposal of the earlier wit petition on the ground
that it had becone unfructuous. ~According to |earned
counsel for appellants position has been settled beyond
doubt that it is inpermssible in view of what has been
stated in Attorney General’s case. This subnission
deserves no serious consideration, being one made in

di sregard of the view taken already by this Court. W find
that the effect of said decision was considered in the two
decisions relied upon by | earned counsel for respondent
nos. 1 and 2. The view taken in Anritlal Chandmal Jain’''s
case (supra) and Karimaben K. Bagad’'s case (supra) does not
call for any further or fresh | ook or consideration - the
same being not only just and reasonable but quite in
conformity with the basic tenets of Rule of Law but
commends for our respectful acceptance, as well.

In both these cases, it was held that the subsequent

wit petition is nmaintainable and it should rightly be so
having regard to the consequential action taken at any rate
under SAFEMA. Ot herwi se it would ambunt to the Government
concerned being all owed/enabled to by their action disable
and denude the person aggrieved from questioning the very
applicability of SAFEMA to himor his properties de hors
his other rights to challenge the sane otherwi se on-nerits
as well. In any event, this aspect as to the legality ‘and
validity of the order of detention does not appear to have
been consi dered and decided on nerits by the H gh Court.
We, therefore, remt the matter back to the Hi gh Court for
fresh adjudication on nerits as to the legality and
validity of the orders of detention, for the purpose of
appl yi ng the provisions of SAFEMA agai nst the respondents
or the properties concerned.

Since the matter is pending for a long tine, it would

be appropriate and in the interests of both parties as
well, if the wit petitions are di sposed of according to
law after hearing parties within a period of six nonths
fromthe date of judgnent.
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Parties are directed to maintain status quo in respect
of the properties covered by the order under Section 7 of
SAFEMA. The respondents 1 and 2 shall not transfer or in

any manner encunber the properties till the disposal of the
wit petitions. Simlarly, the order under Section 7 of
SAFEMA shall not be given effect till the disposal of the

wit petitions and its inplenentation and enforcenment woul d
abi de by the outconme of decision in the wit petition. W
make it clear that we are not expressing any opinion on of
any of the contentions regarding the respective stands
taken by the parties by way of challenge made to the
legality and validity of order of detention or
proceedi ngs/ orders passed on nerits, except to the extent
undertaken for setting aside the order of the Hi gh Court
and the reasons assigned therefor.

The appeals are allowed to the extent indicated.




