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PETI TI ONER
ROSHNI DEVI, SHRAVAN KUVAR ETC., HARAYANA STATE SUBORDI NATES

Vs.
RESPONDENT:
STATE OF HARYANA & CRS. ETC., BRI JENDER SI NGH & ORS
DATE OF JUDGVENT: 18/ 09/ 1998
BENCH

SUJATA V. NANCHAR & G B.. PATTANAI K.

ACT:

HEADNOTE

JUDGVENT:
JUDGVENT

Application for permssion to file  Special Leave

Petition is granted.
Del ay condoned in Special Leave Petition No. 14660

of 1995.

Leave granted in all the Special Leave Petitions.
In all these cases the legality of the Full bench judgnent
dated 13th July, 1994, passed by a bench of Punjab and
Haryana Hi gh Court and the directions given thereunder are
under chal | enge. These cases depict a sordid state of
affair in the State of Haryana in relation to recruitment to
the post of clerks and the State all along has been "a nute
spectator. As it appears fromthe records and the different
docunents appended thereto in the year 1987 there existed
sone vacancies in the post of clerks in the State of Haryana
and the inmpugned judgnment indicates that the service
Selection Board had received requisitions fromdifferent
departrments of the Governnent for a total  nunber ~of 662

posts. The advertisenent which had been issued inviting
applications fromthe candi dates, however, did not indicate
the number of vacanci es. The Service Selection Board
conducted the witten test and thereafter selected 5373
candidates and prepared a |list of those candidates on
15.10.1989. In accordance with the prescribed procedure

from out of the said |ist the Selection Board reconmended
the nanes of 1692 candidates to different departnents; —but
while making such recommendation the candi dates were not
sent in accordance with their nerits but at random After
appoi ntnent of these 1692 candidates recomended by the
Service Selection Board when persons occupying hi gher
position in the merit |Ilist did not receive any letter of
appoi ntnent they approached the H gh Court in a Wit
Petition which was registered as CWP. No. 8187 OF 1990
(SUDESH KUVARI VS. STATE OF HARYANA). The aforesaid Wit
Petition was allowed by the High Court and it was directed
that without disturbing the appointnents already nade, al

future appointnments shall be nade fromthe sane list and the
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selection list which was prepared by the Service Sel ection
Board on 15th Cctober, 1989 would not |lapse. This direction
the High Court gave irrespective of instructions to the
contrary had been issued by the State of Haryana keeping the
life of a Select List alive for one year. The Hi gh Court
al so cane to the conclusion that all persons who are higher
in merit as conpared to the | ast person who m ght have been
appointed as a clerk are entitled to be appointed. In
course of hearing we had been informed that the |ast person
who had been appointed from the list prepared on 15th
Cct ober, 1989 was serial no. 4645. The State did not
chal | enge the aforesaid decision of the H gh Court in Sudesh
Kumari’'s case and, therefore, right accrued in favour of the
remai ni ng persons fromthe list prepared on 15th Cctober,
1989 who had not been appointed and the list continued to
remain valid. This judgment of the H gh Court in Sudesh
Kumari’s case was later on followed in few other cases of
t he said Punjab and Haryana Hi gh Court. Sone unsuccessfu
candi dat es appr oached the H gh Court challenging the
validity of 'the 1list itself which was prepared by the
Service Selection Board ~on 15th COctober, 1989 on servera
grounds including the ground that as against the requisition
of the different departnents for 662 posts of clerk the
Sel ection Board coul d not have sel ected and prepared a |i st
of 5373 candidates /'as well as on the ground that the Sel ect
List |apses after expiry of one year. When this Wit
Petition was placed before a DivisionBench -and they were
confronted with the earlier decision of the H gh Court in
Sudesh Kumari’'s case they thought it appropriate to refer
the matter to a Full_ Bench -and the Full Bench after
considering all the points raised delivered the judgnent on
July 13, 1994, The concl usi ons of the Full Bench and the
directions given are extracted hereunder: -
(i) The Sel ection Board cannot make the selection
in excess of the nunber of  posts for which a
requisition has been placed before it. The waiting
list prepared by the Board has to be confined to the
nunber prescribed by the Governnent.
(ii) The selected candidates do not have any
i ndefeasible right to be appointed to the posts for
whi ch they have been sel ect ed.
(i) The directions given by the Bench in Sudesh
Kumari’'s case particularly to the effect that the
sel ection list prepared on Cctober 15, 1989 would
not | apse are not in conformty wth |aw
(iv) The respondent-State of Haryana woul d exam ne
the cases of persons, who were appoi nted even though
they had not attained the requisite percentage of
marks for inclusion in the nmerit list and were not
within the nunmber of posts for which a requisition
had been sent to the Board. It would pass orders in
accordance with | aw
(v) The list prepared by the Board on Cctober 15,

1989 was valid for a period of one year. If a
candi dat e whose nanme appeared upto Sr.. no. 662
has not been appointed so far the State shal

consi der his claimand appoint him all vacanci es

arising from OCctober 15, 1990 onwards shall be

readverti sed and recruitment agai nst those vacanci es

shal | be nade from anmpbngst the sel ected candi dates.
The effect of the aforesaid direction is not only the
accured rights of the parties pursuant to the judgnment of
the H gh Court in Sudesh Kumari’'s case got w ped of but also
even those who had been appoi nted and their appointnent had
not been annulled would also be liable to lose their job if
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they do not come within the nunber of posts for which
requi sition has been placed before the Sel ecti on Board.

The appellants before us challenged the aforesaid
judgrment and direction of the Full Bench
M. Mhavir Singh, the Ilearned counsel and all other
| earned counsel appearing for the appellants in respective
appeal s contended before us that the nmandanus issued by the
High Court in Sudesh Kurmari’'s case cannot be annulled by a
subsequent Full Bench judgnment though the Full Bench may be
conpetent to decide the questions of law earlier and in this
view of the matter the directions given in the inpugned
judgrment to the effect that the Ilist prepared by the
Sel ection Board in excess of the nunber of requisition which
the Board has received cannot be held to be valid and
operative and persons already appointed in excess of the
said nunber are liable to evict their offices after the
State Govt. considers their cases are w thout jurisdiction
According to the |l earned counsel 'a wit in the nature of
mandanus i'ssued by the H gh Court in a case can be nullified
only by " preferring an appeal to a higher forumand get the
j udgrment reversed, but that course not having been adopted
the inmpugned judgnment of the Full Bench must be held to be
wi thout jurisdiction and at-any rate it cannot nullify the
rights accrued to the appellants by virtue of the judgnent
in Sudesh Kunmari’'s/ case.
M. KT.S Tulsi,” the Ilearned senior  counse
appearing for the respondent state and the Service Sel ection
Board on the other hand contended, that though on principle
he wll not be in a position to refute the contention
advanced but in the case in handthis Court - nust consider
the effect of judgnent in Sudesh Kumari’'s case and nust bear
in mnd the fact that an inplenentation of the direction of
the High Court in Sudesh Kumari’s case would nake the future
generations for years not to aspire for a job in the post of
clerk and such direction is ‘against the interest of the
society. M. K T.S Tul si, | earned senior counsel also
brought to our notice the different adm nistrative circulars
i ssued by the Governnent requesting the Service Selection
Board only to prepare a list in excess of the requisition
made by 25 person as well as the circular indicating that a
list remains valid for a period of one year. W would have
ordinarily persuaded to accept the contention raised by the
| earned counsel for the appellants in view of the finality
that has been attached to the judgnent of Punjab and Haryana
Hi gh Court in Sudesh Kumari's case, no appeal having been
preferred by the State against the said judgment and woul d
have pernmitted the directions given therein to be worked
out, but in view of the illegality and irregularities
perpetrated by the said judgnent and in view of the enormty
of the inpact which the judgnent would have on the future
generation of candidates aspiring for a job in the post of
clerk we woul d nodify the directions given by the Full Bench
and while nodifying the said directions and replacing  them
with our directions we bear in mnd the fact that persons
who have been appointed fromout of the |list prepared on
15.10. 1989 have already served for nore than 9 years. From
the relevant circulars in the form of Admi ni strative
directions issued by the Government it can be safely said
that life of a list remins valid for one year and,
therefore, after expiry of the list normally a Court would
not be justified in issuing direction to give appointnents
[[from the list whose |ife has already expired unless it is
establ i shed that notwi thstandi ng exi stence of vacancies the
appointing authority malafidely did not make appoi nt nent
fromthe list. W have also no hesitation to come to the
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conclusion that as against the requisition for 662 posts of
clerk received by the Service Selection Board the Board

conmitted gross illegality in selecting and preparing a |i st
of 5373 candidates. Further m stake committed by the Board
was i n sending the nanes of persons from the list not in

order of their merit but at randomas a result of which
persons with higher nerit securing higher position in the
list stood excluded where as persons securing |ower nerit
got appointed. Having given our anxious consideration to

all the facts and circunstances narrated above and havi ng
considered the fact that persons who my not have been
appoi nt ed strictly in accordance wth |aw have been

appoi nted and continued in service for nore than 9 years and
further the fact that the direction in Sudesh Kumari’s case
not to get the list |apsed unless and until all persons from
the list who are -above the last man who has al ready been
appoi nted are appointed which really seriously prejudice the
interest of the further candi dates and al so j eoperdi ses the
admnistration to a great extent, we think it appropriate to
i ssue the following directions in disposing of these
appeals. W& may at this stage notice the fact which was
brought before us a the fag end of the hearing that in the
year 1995 there has been a fresh test by the same Service
Selection Board and again a |arge nunber persons have been
included in the Iist and the Hi gh Court has given alnpbst a
simlar direction as was one given in Sudesh Kumari’'s case.
W, however, express no opinion on the legality of the said
j udgrment particul arly when we have not exan ned the sane and
the State also intends to challenge the same. The only

purpose for noticing the aforesaid fact was ~to high [ight
that notwithstanding the judgnent in Sudesh Kumari’'s case
there had been a fresh advertisenent and a fresh list has

been prepared by the Service Selection Board and parties
have claimed their rights on the basis of the inclusion of
the their nanes in the said lists: However, as stated
earlier, bearing in mnd all the relevant facts and
circunstances and bearing in mndall the rel evant facts and
circunstances and bearing in mnd the equity in favour of
those who have al ready been appointed fromout of the |Iist
prepared on 15.10. 1989 and have served for nore than 9 years
we issue the following directions in substitution of the
directions made by the Hi gh Court in the inpugned judgnent: -

(1) The appoi ntnents already nade fromout of the |ist
prepared on 15-10-1989 will not be annull ed.
(2) The | ast person who is stated to have been appointed

being at serial no. 4645, persons occupyi ng hi gher position
than himcould be considered for appointnent to the post of
clerk if there exists any vacancy for them

(3) The vacancy in this context would nean the vacancies
which were available in the State of Haryana prior “to the
advertisenent issued for selecting persons for the'said post
for the year 1995. It is to be made clear that if no
vacancies exist on the aforesaid date then no further
appoi ntnent would be made fromout of the |ist prepared on
15. 10. 1989 notwi thstanding the directions of the Punjab -and
Haryana Hi gh Court in Sudesh Kumari’'s case.

(4) I f vacancies did exist on the date as aforenmentioned
then the appointments from out of the list prepared on
15.10.1989 could be nade strictly on the basis of their
merit position in the list.

(5) W strongly deprecate the practice of selecting and

preparing an wunusual large |l|ist conpared to the vacancy
position and the State Government should either anmend the
Recruitnment Rules in that respect and till then should issue

positive admi nistrative instructions giving the right to the
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Selection Board to select onlysone persons in excess than
the requisition for which the Board is going to select

peopl e.
(6) We also do not approve of the inaction on the part of
the State Govt. in not assailing the judgnent of the Punjab

and Haryana H gh Court 1in Sudesh Kumari’s case and now
comng up before us nmaking subm ssions that the judgment is
practically incapabl e of being inplenented.

These appeal s are di sposed of accordingly. But in the
circunst ances there will be no order as to costs.




