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ACT:

Constitution of India, 1950 - Articles 14 and 16.

I ndi an Economi c/Indian Statistical Service Rules, 1961

Direct recruits and pronotees - Pronotees hol di hg posts
in Gade IV of Service in deliberate breach of quota rules
continuously for 15 to 20 years on tenporary/ad hoc basis
Fixation of inter se seniority - Wether to be placed | ower
in seniority list to direct recruits entering service after
such promotees - Quota rule - Not naintained - Rules confer
rel axati on power on CGovernnent - Whether relaxation of quota
rule to be assuned.

HEADNOTE

The I ndian Econom c Service Rules, 1961 and the | ndi an
Statistical Service Rules, 1961 were notified on Novenber 1
1961. These Services were constituted with effect fromthat
date by encadering nunerous posts carrying econonmc and

statistical functions in various mnistries of t he
CGovernment of India. Both the Services have G ade |, G ade
I1, Gade 11l and G ade IV posts and Oficers of Grade | to

Gade IV are classified as Cass-1 Oficers. The authorised
per manent strength of each of the Services is to be fixed by
the Controlling Authority, constituted under Rule 6, in
accordance with the Rules. Under Rule 7, the Union Public
Service Commission was required to constitute a Selection
Conmittee to determine the suitability of departnenta
candi dates for appointnent to the different grades and to
prepare an order of preference for each grade for the
initial constitution of both the Services. On receipt of the
Conmittee’ 8 report, the Conmi ssion was required to forward
its recommendations to the CGovernnent. The departnenta
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candi dates who were not absorbed at the initial constitution
of the Service were given the opportunity to apply for
future vacancies. Future maintenance of the two Services is
governed by Rule 8.

212

After the initial constitution of the two Services was
conpleted it was found that a nunber of posts carrying
economi c/statistical functions could not be considered for
inclusion in the officers’ Grades. Further as the process of
formation of the two Services was prol onged for a nunber of
years and the need for appointing nore officers in various
Departments during that long period also arose gradually,
several posts carrying economc/statistical functions were
created. Although Rule 8 provided that not |ess than 75 per
cent of the vacancies in Grade |V should be filled up by
direct recruitnment through an open conpetitive exam nation
to be held be the Union Public Service Conmission in the
manner prescribed in Schedule Il to the Rules and It further
provided that ~ not nore than 25 per cent posts of the
vacancies in that G ade should be filled by selection from
among of ficers serving in  the offices under the Governnent
in Econonmic/ Statistical posts recognized for that purpose
by the Controlling Authority, no direct recruitnment we
resorted to till about the year 1968. In the nmeanwhile, a
| arge nunber of persons in the feeder posts were appointed
tothe posts in Gade IV fromtinme to tinme fromthe year
1962 onwards al though the orders prompting them stated that
they had been pronmoted only tenporarily. Undisputedly, al
those pronotees have been holding those posts continuously
till now without being reverted to the feeder posts from
which they had been pronoted. Sone have been retried from
those posts.

Thus the prescribed quota of appointnent fromthe two
di fferent sources was hot maintai ned right from the
commencement of the constitution of “the Services. After
conpletion of the initial constitution of the two services
under Rule 7, Rule 7A was added and subsequent!y anended.
Rul e 7A  made speci al provi si on regardi ng certain
departnmental candi dates who were to be absorbed in the two
Servi ces.

Between the years 1964 to 1984 in all there were 435
vacancies for direct recruitnent in the Indian Economc
Service out of which only 342 posts were filled up by direct
recruitnment. Qut of 93 remaining unfilled posts nost of them
were held all along by persons pronoted from the feeder
posts. In the Indian Statistical Service as against a tota
of 303 vacancies neant for direct recruits between the years
1964 to 1984 only 275 direct recruits were appointed. The
remai ni ng
213
unfilled posts were held by the & departnental candi dates.
It was alleged that nmany of the departnental candi dates had
been allowed to hold posts including Gade IV of the two
Services purely on ad hoc and ex gratia basis.

Earlier certain persons holding posts in G ade IV of
these two services had filed Wit Petition under Article 32
seeking direction/order to the Union of India to confirm and
regul arise the petitioners in the posts held by them as and
fromthe dates when they had becone due for confirmation or
regul arisation in accordance wth the Indian Economc
Services Rules 1961 or the Indian Statistical Service Rules
1961 and to consider themfor all future pronotions when due
on the basis of such seniority. This Court on February 1
1984 directed the Union of India to fill up, within four
weeks, the vacanci es avail able to t he depart ment a
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candi dates under Rule 8 (1)(a)(ii) with effect fromthe date
fromwhich the petitioners becone entitled to be pronpted on
regul ar basis, that their seniority wll be determ ned
according to Rules and that rotation systemwll not apply
under the existing Rul es.

On May 1, 1984, after expiry of the extended tine, the

respondent - Union of India filed two sets of seniority
lists in respect of the two services, nanely, (i) Ilists
based on the principle of rotation, and (11) lists based on
Rule 9C of the Rules. Since the Ilists were to the
di sadvant age of the departmental prouotees, the Court while
declining to endorse either of the two seniority |lists
directed the respondent-Union to inplenent the order dated
February |, 1984 on or before 30th Novenber, 1984. In the

meanwhile the petitioners filed a petition for initiating
contenpt proceedi ngs ~ agai nst . the respondent-Union of |India
whi ch was resisted by the ~respondents Certain direct
recruits also intervened and wanted to be heard before
di sposal of the contenpt application. Qpportunity was given
to all the parties to nmake their subm ssions.

Di sposi ng-of the petition,
N

HELD: 1. Having regard to the facts of the case and the
events that have followed the order passed by this Court on
February 1, 1984, 'no ~action for contenpt agai nst the Union
CGovernment or any of its officers for not obeying the orders
of this Court would be taken. [221 B-C]
214

2. The Union Government is directed to treat al
persons who have been pronoted to several posts in Gade (n
) in Indian Econom c Service-and Indian Statistical Service
contrary to the Rules till now as having been ‘regularly
appointed to those posts in Gade (IV) under Rule 8(1) (a)
(ii) and assign themseniority in the cadre with effect from
the dates fromwhich they are continuously officiating in
those posts. Even those pronptees who have been selected in
1970, 1982 and 1984, shall be assigned seniority with effect
from the date on which they comenced to officiate
continuously in the posts prior to their selection. For
purposes of seniority the dates of their selection shall be
ignored. The direct recruits shall be given seniority wth
effect from the date on which their nanmes were recomended
by the Conmi ssion for appointnment to such grade or posts as
provided in clause (a) of Rule 9-C. A seniority list of al
pronot ees and direct recruits shall be prepared on the above
basis treating the pronotees as full nmenbers of the Service
with effect fromthe dates from which they are continuously
officiating in the posts. This direction shall be applicable

only to officers who have been pronmoted till " now, ~ which
neans that rotation systemw |l not be applicable under the
Rul es, as they exist now Al appointnments shall - be made

hereafter in accordance with the Rules, and the seniority of
all the officers to be appointed hereafter shall be governed
by Rule 9-C. [237 D-H 238 A

3. If as a result of the preparation of the seniority
list as aforesaid any officer is likely to be reverted, such
of ficer shall not be reverted. He shall be continued in the
hi gher post which he is now holding by creating a
supernumerary post to acconmodate him Further pronption
shall be given to himwhen it becones due as per the new
seniority list to be prepared. There shall be a review of
all the pronotions nade so far from Gade (1V) to higher
posts in the light of the new seniority list. [238 B-D

P.S. Mahal & Os. v. Union of India & Os. [1984] 3
S.C. R 847 foll owed.
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4. \Wen an officer has worked for a |long period for
nearly 15 to 20 years in a post and had never been reverted
it cannot be held that the officer’s continuous officiation
215
was a nere tenporary or local or stop gap arrangenent even
though the order of appointnent may state so. In such
circunstances the entire period of officiation has to be
counted for seniority. Any other view would be arbitrary and
violative of Articles 14 and 16(1) because the tenporary
service in the post in question is not for a short period
intended to neet sone energent or unforseen circumstances.
[236 C E]

In the circunstances of the instant case, clause (b) of
rule 9-C of the Rules which deals with the question of

seniority of pronot ees becones irrelevant as regards
pronotees who have been holding the posts froma long tinme.
[236 E]

5.1t is permssible for the Governnent to recruit
persons from different sources to constitute a service. It
is also ‘open to it to prescribe a quota for each source.
Rul es of recruitment framed on the above lines are perfectly
legitimate and quite consistent wth Articles 14 and 16 of
the Constitution. Wen the Rules of recruitnment prescribe
recruitment from different sources in accordance wth the
specified quota the Governnent is bound to appoi nt persons
to the Service concerned in accordance wth the Rules. me
seniority of persons recruited fromdifferent sources wll
have to be regul ated accordingly. [230 C E]

In the instant case, the Government had made viol ent
departure from the Rules of ~recruitnent by deliberately
al l owi ng those who were appointed contrary to Rules to hold
the posts continuously over a period of 1ong tine. [230 E-F]

6. The petitioners were not pronoted by follow ng the
actual procedure prescribed under rule 8(1)(a)(ii) but the
fact remains that they have been working in posts included
in Gade |V from the date on which they were appointed to
these posts. The appointnents are made in the nane of the
President by the conpetent authority. They are being paid
all along the salary and al |l owances payabl e to incunbents of
such posts. They have not been asked to go back to the posts
fromwhich they were pronoted at any tinme since the dates of
their appointnent. ne orders of pronotion issued in some
cases show that they are pronoted in the direct line of
their pronotion. It was expressly admitted that the
petitioners have been allowed to hold posts included in
G ade |V of the said
216
Servi ces, though on an ad hoc basis. Therefore, it cannot be
said that the petitioners are not holding the posts in G ade
IV of the two Services. Neither the CGovernnent has issued
orders of reversion to their former posts nor has anybody so
far questioned the right of the petitioners to continue in
the posts which they are now holding. It would be unjust to
hold at this distance of time that the petitioners are not
holding the posts in Gade |IV. However, it is not the case
that whenever a person is appointed in a post wthout
following the Rules prescribed for appointnent to that post,
he should be treated as a person regularly appointed to that
post. Such a person may be reverted fromthat post. [231 B-
H, 232 A

In the instant case, where persons have been allowed to
function in higher posts for 15 to 20 years wth due
deliberation it would be certainly unjust to hold that they
have no sort of claimto such posts and could be reverted
unceremoni ously or treated as persons not belonging to the
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Service at all, particularly where the Government is endowed
with the power to relax the Rules to avoid unjust results.
The Governnment has also not expressed its unwillingness to

continue them in the said posts. The other contesting
respondents have also not urged that the petitioners should
be sent out of the said posts. There is no inpedi ment even
under the Rules to treat the petitioners and others who are
simlarly situated as persons duly appointed to the posts in
Grade |V because of the enabling provision contained in Rule
16. [232 B-E

7. If there is enormous departure fromthe Rules of
recruitment in making appoi ntments over several years, it
shoul d be presuned that the excess appoi ntnent by pronotion
had been made in rel axation of the Rul es when power to rel ax
the Rules is available. [233 C D

A. Janardhana v. ~Union of India & Os. [1983] 2 S.C.R
936; OP. Singla & Anr: v. Union of India & Os. [1985] 1
S.CR 351; GS Lanha & Os.  wv. Union of India & Os.
[1985] '3 'S.C-R 431; D.B. Nm 1.P.S. v. Union of India
[1967] 2 'S.C. R 323 foll owed.

S.B. Patwardhan & Ors. etc. etc. v. State of Maharastra
JUDGVENT:

217

State of Bihar & Os. [1980] 3 S.C R 450; Bal eshwar Das
Os. etc. v. State of 'UP. 7 Os. etc. [1981] 1 S.C R 449;
P.S. Mahal & Os. v. Union of India & O's. [1984] 3 S.C. R
847; Pran Krishna Goswami & Ors. v. State- of West Benga
Ors. [1985] Supp. S.C.C 221; DK Mtra & Os. v. Union of
India & O's. [1985] Supp. S.C C. 243 referred to. Karam Pa
Os. etc. v. Union of India & Os. [1985] 3 S.CR 271
di stingui shed.

8. By sticking to the quota rule as found in rule
8(1)(a), enornous prejudi ce would be ~ caused to the
petitioners and others who are simlarly situated, even
though their appointnents have  been nade by deliberate
deviation from the rules. The just solution to it would be
to treat the petitioners as persons duly appointed to the
Services with effect from the date on which they were
promoted to the Grade |V posts. [235 G H, 236 B]

ORIG NAL JURI SDICTION: Civil M scell aneous Petition - No.
2604 of 1985.
IN

Wit Petition No. 1595 of 1979.

(Under Article 32 of the Constitution of India.)

Petitioner No. 1 in person

P.P. Rao, Um Dutta and Mss C K Suchitra for
Petitioner Nos. 2 to 25.

Govi nda Mukhoty and P.K. CGupta for the Intervener

R K Garg, R K. Jain and Q@uptha Jain for the
Respondent s.

F.S. Nariman, A K Gnguli, RD Agarwala and C.V.
Subba Rao for the Respondents. (Union of India)

The Judgnent of the Court was delivered by
218

VENKATARAM AH, J. The perennial dispute regarding
seniority between direct recruits and pronotees which exists
in Alnost all the departnents of Governnent has not spared
the Indian Economic Service and the Indian Statistica
Service with which we are concerned in this case. This is
the second phase of the battle which is being waged in this
Court. Earlier certain persons who had been hol ding posts in
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Gade IV of these two Services had filed Wit Petition No.
1595 of 1979 under Article 32 of the Constitution of India
praying for a wit, direction or order in the nature of
mandanus directing the Union of India to confirm or
regul arise the petitioners in the posts held by them as and
fromthe dates when they becane due for confirmation or
regul arisation in accordance with the Indian Economc
Service Rules, 1961 or the Indian Statistical Service Rules,
1961 and to consider themfor all future pronotions when due
on the basis of such seniority. The said petition was filed
in a representative capacity wth the |eave of the Court
under Order | Rule 8 CP.C. A few officers who had been
recruited as direct recruits to the posts in Grade IV in the
sai d departnents were inpleaded as respondents and they were
sued in a representative capacity as representing all other
direct recruits who were likely to be affected by the
deci sion. After the above case was heard, the Court passed a
short order on February 1, 1984 which reads thus :
"W are not able to understand why the vacancies
avail able to the -departnental candidates under
Rule 8(ii) of the Indian Econonmic and Indian
Statistical Services Rules, 1961, have not been
filled up on regular basis. W find that sone of
the departnental candidates (petitioners) have
been hol di ng-t he pronotional posts on ad hoc basis

for several years. nere appears to be no
justification for keeping them ’'ad hoc’ so |ong.
We, therefore, issue a Wit of Mandanus directing
the Union of India to fill up, wthin four weeks
from today, the vacancies avail able to the

departnental —candidates wunder ~Rule 8(ii) wth
effect from the date fromwhich the petitioners
becanme entitled to be pronoted on regular basis.
Their seniority wll be determ ned according to
Rules. W wish to make it clear that there is no
guestion of any rotation system being  applied
under the Rules, as they exist now. The
219
wit petition is disposed of in these terns. There
will be no order as to costs."
(Rule 8(ii) has to be read as Rule 8(1)(a)(ii))
The Union of India, as can be seen fromthe order set
out above, was directed to conply wth the directions
contained therein wthin four weeks from the date of the
order. On the expiry of four weeks, stipulated by this
Court, the Union of India filed an application for extension
of time to conply wth the directions contained therein
fully. Tinme was extended by the Court till April 30, 1984.
On May 1, 1984 the Union of India filed before the Court two
sets of seniority lists in respect of the above two Services
nanely, lists based on the principle of rotation and lists
based on Rule 9-C of the |Indian Economc Service/lndian
Statistical Service Rules. Since on a perusal of the said
lists it was found that the position of sone of the
departnental pronotees who had already put in nearly 15
years of service in Gade |V was worse than V the position
in which they were before the wit petition was filed and
were facing i mmnent threat of reversion to the feeder posts
fromwhich they had been prombted several years ago, the
Court directed the petition to come up for hearing before
the Court on its re-opening after summer vacation and
directed that status quo should be maintained in the nmean-
while. Then on July 24, 1984 the Court while declining to
endorse either of the two seniority lists directed the Union
of India to inplenent the order dated February 1, 1984 on or
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bef ore 30th Novenber, 1984. In the neanwhile the petitioners
filed Gvil M scel | aneous Petition No. 2604 of 1985
conplaining that the Union of India had failed to conmply
with the order nade by this Court and that action should be
taken for contenpt agai nst it. Wile opposi ng t he
application for contenpt, on behalf of the Union of India it
was stated in the course of the affidavit sworn by Shri P.L.
Sakarwal , Deputy Secretary, Departnent of Economic Affairs,
New Del hi thus :
"23. In view of the submissions nade above this
Respondent would urge that the directions of the
Hon’ bl e Court dated 1.2.84 in the matter of (i)
filling the vacancies under Rule 8(ii) and (ii) to
fix the seniority according to Rules wi thout the
application of rotation system have been conplied
with bona fide and in a good faith. Rule 8(ii) of
220
the 1ES Rul es/1SS Rul es provides for the quota for
the departnental pronotees and al so the manner in
which the Select List for pronotion by a duly
constituted DPC presides over by a Menber of UPSC
has to be drawmn. Al the vacancies available to
the departnental candidates under Rule 8(ii) up to
the end of 1983 have al ready been given to them by
i ssuance/of Select Lists drawn fromtinme to tine.
Action is /in process to prepare further Select
List in respect of the vacancies available to the
officers till the end of the year 1984. As regards
seniority, the Hon ble Court had ordered to fix
the seniority according to the Rules and w thout
the application of the rotation system The
revi sed seniority lists pr epar ed by this
Respondent and finalised after inviting objections
etc. from the concerned officers have been franed
according to the Rules i.e. in terms of the
provisions of Rule 9-C of the IES Rules/ISS Rul es
and without application of the rotation system
This Respondent, woul d, therefore, urge wth
respect ad all humlity that he has conplied with
the directions of the Hon' ble Court bona fide ant
in good faith. However, |If there 18 any slip on
the part of this Respondent in —carrying out the
directions of this Hon'ble Court of if the Hon’ ble
Court considers that the orders should have been
executed in any other manner, ~this Respondent
woul d tender unconditional apology ant wll be
duty bound to obey ant inplenent, such orders
directions as this Hon"ble Court may teemfit or
pl easet to issue in the circunstance of the case."
In the meanwhil e certain di rect recruits al so
intervened in the course of the said petition ant ‘requested
that they should be heart before any order was passed by the
Court on the contenpt application. Wiile the order passed by
the Court on February 1, 1984 did not require -any
clarification at all, since the parties tried to place
different interpretation on It, prayer was nmate by the Union
CGovernment as stated above seeking further clarifications in
the light of certain recent decisions rendered by this
Court, we gave opportunity to all the parties to make their
subm ssi ons once again. Availing
221
thensel ves of the opportunity given by the Court |[earned
counsel for the pronbtees and the direct recruits have
virtually reargued the matter. It should be stated here that
no specific stand was taken on this occasion by the Union
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Government except bringing to the notice of the Court the
rel evant provisions of law. On its behalf it was submtted
very fairly by Shri F.S. Nariman, that there was no
intention on the part of the Government or any of its
officers to flout the order of the Court passed earlier and
that if the Court found that there has been any m stake in
the preparation of the lists of seniority, those lists would
be prepared afresh in the Iight of any direction that may be
given by the Court in the course of these proceedings.
Having regard to the facts of the case and the events that
have foll owed the order passed by this Court on February 1,
1984, we do not feel called upon to take any action for
contenpts against the ‘Union Governnent or any of its
officers for not obeying the orders of this Court. W have,
however, found it necessary to consider the matter again in
the light of the subm ssions made by the parties and issue
fresh directions in this case. W feel that a detail ed order
is also called for inthe circunstances of the case

The I'ndi an Econonmic Service Rules, 1961 and the Indian
Statistical Service Rules, 1961 (hereinafter referred to as
"the Rules’) which are nore or less identical with regard to
the questions involved in this case were notified on
Novermber 1, 1961 and these Services were constituted with
effect from that date by encadering numerous posts carrying
econonmi ¢ and statistical functions in the various mnistries
of the Governnent of India. These Services were neant to
conpri se a pool of of ficers havi ng appropriate
qualifications for perform ng the aforesaid technica
functions involved in various posts. ne strength of the
various grades of the Indian Econom c Service at the initia

constitution of the Service, i.e., on Novenber 1, 1961 was
Gade 1 - 15, Gade Il - 15, Gade Ill" - 95 and Gade |V -
199 - Total 324 posts. me strength of the various grades of
the Indian Statistical Service at the initial constitution
of the Service, i.e., on Novenber 1, 1961 was Grade | - 8,
Gade Il- 7, Gade Ill - 54 and Gade IV - 116 Total 185
posts.

The officers of Gade | to Gade IV are classified as

Class-1 Oficers. The authorised permanent strength of each
of
222
the Services is to be fixed by the Controlling Authority
with the guidance of the Mnistry of Finance in accordance
with the provisions of the Rules. It is required to be based
on the follow ng principles:
1) it shall be assumed that 80 per cent of the
total nunber of sem -permanent posts are likely to
be continued indefinitely in one form or another
and shall be provided for in the pernanent
strength; and
2) all the purely tenporary posts and 20 per cent
of the semi-permanent posts shall be excluded for
pur poses of determ ning the pernanent strength.
The Mnistry of Hone Affiars (Departnent of Personne
and Administrative Reforns) advised by a Board known as the
I ndi an Econonic Statistical Service Board is designated as
the Controlling Authority under rule 6 of the Rules. Initia
constitution of both the Services was required to be done in
accordance with rule 7. & der that Rule the Union Public
Service Commission was required to constitute a Selection
Commttee with a Chairman or a Menber of the conmi ssion as
President, not nore than two representatives of the partici-
pating Mnistries and the Chief Econonic Adviser in the
M nistry of Finance (Departnent of Econonmic Affairs) to
deter mine the suitability of departnental candidates for
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appointnent to the different grades and to prepare an order
of preference for each grade for the initial constitution of
the Service. On receipt of the Committee’'s report the
Conmi ssion was required to forward its recomendations to
the Government and such recomendations might include a
recommendati on that a person considered suitable for
appointnent to a grade mght, if a sufficient nunber of
vacanci es were not available in that grade, be appointed to
a lower grade. nme departnmental d i dates who were not
absorbed at the initial constitution of the Service were to
continue to work as on the date of the initial constitution
and were given the opportunity to apply (and getting
selected if they were found suitable) for future vacancies.
We are inforned that the notifications regarding the initia
constitution of these two Services were issued by the mddle
of February 1, 1964 with effect from February 15, 1964.
Future mai nt enance of these two Services is governed by
223
rule 8 of the Rules. Initially rule 8 which is relevant for
the purposes of this case read as foll ows :
"8.(1) Future nmintenance of the Service - after
the initial constitution of the Service has been
conpl et ed by appoi nt nent of depart ment a
candi dat es or ot herw se, vacancies shall be filled
as hereinafter provided.
(a) Grade IV - Assistant Director.
(i) Not ' less than 75 per cent of the vacancies in
this grade' shall be filled by direct recruitmnent
through an open conpetitive exam nation to be held
by the Conmssion in the manner prescribed in
Schedule I'l. Provided that 25 per cent of the said
guota for direct recruitnent nmay be set apart for
a maxi mum period of 5 years for absorption of
of ficers considered suitable for appointment at
the initial constitution of° the Service  but who
could not be so appointed in the absence of
vacanci es.
(ii) Not nore than 25 per cent of the vacancies in
this grade shall be filled by selection from anong
officers serving in offices under the Governnent
in Econonmic posts recognised for this purpose by
the Controlling Authority who shall prepare alist
of such posts in consultation with the conmission

The Controlling Authority may, 1in consultation
with the Comm ssion, add to or ~nodify the Ilist
fromtime to time. The selection will be made from

amongst those who have conpleted at |east 4 years
of service in those posts on the basis of merit
with due regard to seniority by the Controlling
Aut hority on t he advi ce of t he
Commi ssion.......... "
Rul e 8(1)(a) now reads thus :-
"8.(1) Future maintenance of the service; ‘after
the initial constitution of the service had been
conpl et ed by appoi nt nent of departnenta
candi dates or otherwise and after prompbtions in
accordance with sub-rule (2A) of Rule 7 have taken
pl ace, vacancies shall be filled as hereinafter
provi ded.

224
(a) Grade IV - Assistant Director.
(i) Not less than 75 per cent of the vacancies in
this grade shall be filled by direct recruitment
t hrough an open competitive exanination to be held
by the Conmission in the manner prescribed in
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Schedule I'l. Provided that 25 per cent of the said
gquota for direct recruitnent nay be set apart for
a maxi mum period of 5 years for absorption of
of ficers considered suitable for appointment at
the initial constitution of the service but who
could not be so appointed in the absence of
vacanci es.

(ii) Not nore than 25 per cent of the vacancies in
this grade shall be filled by selection from anong
officers serving in offices under the Governnent
in Econonmic posts recognised for this purpose by
the Controlling Authority who shall prepare a |ist
of such posts in consultation with the Conm ssion

The Controlling Authority may, 1in consultation
with the Conm ssion, add to or nodify the |Iist
fromtime to time. The selection will be made from

amongst those ~who have conpleted at |east 4 years
of service on a regular basis in these posts on
the basis of nerit with due regard to seniority by
the Controlling Authority on the advice of the
Commi ssi on.

Provided that ~if any junior person in an office
under the CGovernnent is eligible and is considered
for selection for appoint ment agai nst these
vacancies, all persons senior ‘to him in that
of fice shall also be so considered notwi thstandi ng
that they may not have rendered 4 years of service
on a regular basis in their posts.”

After the initial constitution or the two Services was
conpleted it was found that a nunber of ~posts carrying
Econom c/ Statistical functions could not be considered for
inclusion in t he officers’ G ades due eit her to
m sunder standing or to inadvertence. Further as the process
of formation of the Indian Econonic Service and the |ndian
Statistical Service was prolonged for nunber of years and

the need for appointing nore ~officers in the said
Departnments during that | ong period
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al so arose gradual |y several posts carrying

econoni c/statistical functions were created. Al'though rule 8
provided that not |ess than 75 per cent of the vacancies in
Grade IV should be filled up by direct recruitnent through
an open conpetitive examnation to be held by the Union
Public Service Conmission in the manner prescribed  in
Schedule Il to the Rules and further provided that not nore
than 25 per cent posts of the vacancies in that grade should
be filled by selection fromanong officers serving in The
of fices under the Governnent in Econom c/Statistical posts
recogni sed for that purpose by the Controlling Authority, no
direct recruitnment was resorted to till about the year 1968.
In the nmeanwhile a |arge nunber of persons in the feeder
posts were appointed to the posts in Gade IV fromtinme to
time from the vyear 1962 onwards although the ' orders
promoting them stated that they had been pronoted only
temporarily. It is not disputed that all those pronpotees
have been hol ding those posts continuously till now w thout
being reverted to the feeder posts fromwhich they had been
pronoted. Sone have retired fromthose posts on attaining
the age of superannuati on.

We shall reproduce below one of the notifications
issued in connection with the pronotion to the posts in
Grade |V of such officers, sone of whomare the petitioners
in this petition. It reads thus :

" GOVERNVENT OF | NDI A
PLANNI NG COWM SSI ON
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Yoj ana Bhawan, Parlianment Street
New Del hi-1, the 20th/23rd Novenber ’'65
NOTI FI CATI ON
No. F. 8(10)/65-ADM | :  The President is pl eased to

appoi nt the following Economic Investigators Gade |,
Pl anni ng Commi ssion, as Research Oficers in the Conm ssion
ina tenporary capacity wth effect fromthe 6th Novenber
1965 (forenoon), and until further order :-

Shri K. V. Vishwanat han

Shri S.N. Padru

Shri C.L. Kapur
226

Smt. K. Passi

Shri Narendra Chaddha

Shri R N. Mokhey

Shri N. Srinivasan

Shri K. Suryanarayana

Shri P-N. Radhakri shnan

Shri~ B. R ~Khar banda

Shri Kaml a Prasad

Shri-M M Gupta

Shri S.P. Kunmar

Sd/ -
(N.S. G dwani)

(Deputy Secretary to the Governnent of |ndia)

Al these officers excepting Shri P.N Radha-

Kri shnan are either permanent or quasi-pernanent

in the grade of Economic Investigators. Shri Radha

Krishnan i s quasi Permanent in the grade of Senior

Conputor. The promotion of allis in the direct

line.

In another order of pronotion issued while pronoting

anot her of ficer by name Jagdish Chandra on Novenber 21, 1966
it was nentioned that his pronotion to the post of Research
Oficer was in direct line of  Econom c |nvestigator G ade
[/11. It should be stated here that although rule '8 (1) (a)
provided that not |ess than 75 per cent of the vacancies in
Grade |V of the two Services should be filled up by direct
recruitnment through an open conpetitive exam nation to be
held by the Comm ssion in the manner prescribed in Schedul e
Il to the Rules and that not nore than 25 per cent of the
vacancies in the Gade could be filled up by a selection
fromamong officers serving in offices under the Governnent
in Econonic/Statistical posts recognised for this purpose by
the Controlling Aut hority, the prescri bed guot a of
appointnent from the two different sources, referred to
above, was not naintained right fromthe comencenent of the
Constitution of the Services. ne initial constitution of the
two Services was conpleted under rule 7 of the Rules with

effect from February 15, 1964 as nentioned earlier
Thereafter rule 7A was added.
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That rule was added by a notification dated Decenber 24,
1966 and it has been anended subsequently by a notification
dated February 12, 1972. Rule 7A made special provision
regarding certain departnmental candidates who were to be
absor bed in t he t wo Servi ces. It provi ded t hat
notw t hst andi ng anything contained in rule 8 of the Rules,
the Controlling Authority on the advice of the Board should
constitute a Sel ection Committee for the purpose of
appointing officers who were departnental candidates to the
Services in question. A departnmental candi date who was not
sel ected for appointnment for any grade in the Services could




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 20

continue to hold the post which he was holding then and
m ght be considered by the Controlling Authority on the
advice of the Board for appointnent to the service at the
subsequent stage or stages in consultation wth the
Conmi ssion. It further provided that any departnenta
candi date, referred to in sub-rule (1) of rule 7A who did
not on a selection to any Grade in the Service desire to be
absorbed tn the service mght continue to hold the post held
by him imediately before the selection as if he had not
been selected. The validity of rule 7A was questioned by
some of the direct recruits, who were appointed in the year
1968 in the High Court of Delhi by a Wit Petition. W
understand that the said wit petition has been transferred
to the file of the Central Administrative Tribunal and the
said wit petitionis still pending. W are not concerned
here with the merits of the contentions urged by the
contesting parties-in those proceedings. W are concerned in
this case only with the question of seniority as between
di rect 'recruits and pronotees.

Fromthe statenents annexed to the counter-affidavit
filed by ~Shri—V. Subramanian, Director in the Departnent of
Economic Affairs, it is seen that in the |Indian Econonic
Service there were 3 vacancies for direct recruits in the
year 1964, 18 in the year 1965, 80 in the year 1966 and 12
in the year 1967.  Nobody was recruited directly to those
posts during those years. In the year 1968 there were 11
vacancies for direct recruits but 32 were recruited directly
during that vyear. In 1969 there were 6 vacancies for direct

recruits and 31 were recruited, in 1970 there were 33
vacancies for direct recruits, in 1971 ‘there were 12
vacancies for direct recruits, in 1973 there were 25

vacancies for direct recruits, n 1974 there were 20
vacancies for direct recruits and in 1975 there were 11
vacancies for direct recruits. By the year 1984 in al
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there were 435 vacancies for direct recruits out of which
only 342 posts were filled up by direct recruitnent. In al
93 posts intended for direct recruits remained unfilled and
nost of themwere held all along by persons who had been
promoted from the feeder posts. The positionin the Indian
Statistical Service was nore or |ess the sanme. As against a
total of 303 vacancies nmeant for direct recruits between the
years 1964 and 1984 only 275 direct recruits were appoi nted:
In this departnment also the posts which renained unfilled
had been held by the persons who were departnenta
candidates. It is alleged in the counter-affidavit filed on
behal f of the Union of India of which the deponent is Shr
P.G Lele, Deputy Secretary in the Departnment of Personne
and Administrative Reforns that nmany of the departnenta
candi dat es had been allowed to hold posts including in Gade
IV of the aforesaid Services purely on ad hoc and ex gratia
basis. The relevant part of the counter-affidavit is to be
found in paragraphs 21 to 24 thereof. It is unfortunate that
even though the pronotees have been discharging their duties
to the best of their ability and receiving salary -and
al  owances from the Governnent for the services rendered by
them it is alleged in the course of the said counter-
affidavit that what was being paid to them was by way of
grace. This statement adds insult to injury. If the
Government felt that they were not conpetent to discharge
their duties and they had not been appointed permanently to
the posts held by them it was open to it to revert themto
their posts fromwhich they had been pronoted leaving it
open to themto question the orders of reversion in Court.
The Government was in need of their services and the
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petitioners have been holding these posts for nearly 15 to
20 years. It is not fair to say at this distance of tine

that the Governnent was only keeping themin their posts as
a matter of grace. Be that as it may, it is seen that the
Departmental Promotion Conmittee net only thrice between
1965 and 1584, i.e. 1970, 1972 and 1984 al though under te
rules and instructions issued by the Central Governnent on
the advice of the Union Public Service Commission, the
Departnental Pronotion Conmittee had to nmeet annual ly. Wen
the Departmental Pronotion Committee net in the year 1970,
it prepared a select list consisting of 33 nanes to fill 33
vacancies only in Gade IV from anongst those who had
al ready been pronoted to Gade IV tenporarily and at that
time only officers who had conpleted four years of regul ar
service in the feeder posts as
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on Decemnber 31, ~ 1966 wer e consi dered al t hough t he
Departmental Promotion Conmittee was neeting in the vyear
1970. If /it had taken into consideration the service put in
by the departnental candidates till the date on which it
took up their cases for consideration for pronmotion many
others who had been pronoted on a tenporary basis to G ade
IV woul d have becone eligible for consideration. By onmitting
to take the cases of those persons into consideration on the
ground that they had not conpleted four years of regular
service in the feeder posts as on Decenber 31, 1966 the
Departnmental Promotion Conmittee violated Articles 14 and
16(1) of the Constitution of India. It is further seen that
t he Depart ment al Pronot i on Conmittee made its
recomendati ons on the basis of the records of service and
seniority of each of the departnental candidate. It is not
known whether any of themwere foundto be unfit. on the
basis of their record of service only. It is, however, seen
that the select list contained only 33 names because the
Departmental Promotion Conmittee felt™ that they were the
only vacancies for which it could nake reconmendati ons under
rule 8(1)(a)(ii) of the Rul es. | f it had nade
recommendations to the Government  in respect of  all the
vacanci es which were available then, perhaps, the nanes of
sone others who were left out would have been included in
the select list. Then after an interval of 12 years the
Departmental Promption Committee net in the year 1982. There
again the sanme procedure was followed and the next neeting
of the Departnental Pronotion Conmittee, as al ready stated,
was in 1984. For no fault of the petitioners and the
officers simlarly situated their cases for pronotion were
not considered every year and even those who have been found
fit by the Departmental Pronotion Committee for pronotion
had to wait for nearly 15 years to get into the 'regular’
service through a select |ist prepared by the Departnenta
Pronotion Conmittee.

In, compliance with our direction the Governnent has
produced before the Court two lists showing the nanes of
officers who were appointed to Grade |V posts of the lndian
Econom c/ Statistical Service either regularly or on ad hoc
basis arranged according to the dates from which they have
been officiating in these posts continuously.

| arge nunber of decisions were cited at the Bar by the
| earned counsel for the parties. Some of themare S. B.
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Patwarthana & O's. etc. etc. v. State of Maharashtra &
Os. [1977]-3 S.C.R 775, Rajendra Narain Singh & Os. v.
State of Bihar & Os. [1980] 3 S.C.R 450, Bal eshwar Dass &
Os. etc. v. State of UP. & Os. etc. [1981] 1 S.C R 449,
A. Janardhana v. Union of India & Os. [1983] 2 S.C.R 936,
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P.S. Mahal & Os. v. Union of India & Os. [1984] 3 S.C. R
847, O P. Singla & Anr. v. Union of India & Os. [1985] 1
S.CR 351, KaramPal & Os. etc. v. Union of India & Os.
[1985] 3 S.CR 271, GS. Lanba & Os. v. Union of India &
Os. [1985] 3 SSCR 431, Pran Krishoa Goswam & Ors. v.
State of West Bengal & O's. [1985] Supp. S.C.C. 221 and D. K
Mtra & Os. v. Union of India & Os. [1985] Supp. S.C. C.
243. W have carefully <considered all the decisions cited
bef ore us.

It is nowwell-settled that it is permissible for the
Covernment to recruit persons from different sources to
constitute a service. It is also opento it to prescribe a
gquota for each source. Rules of recruitnment franmed on the
above lines are perfectly legitimate and quite consistent
with Articles 14 and 16 of the Constitution. It is also true
that when the Rules of recruitnent prescribe recruitnent
fromdifferent Services'in accordance with the specified
guota the CGovernnent is bound to appoint persons to the
Service concern edin accordance with the said Rules. The
seniority of persons recruited fromdifferent sources wll
have to be regulated accordingly. So far there can be no
controversy. But we are faced in this case with the probl em
of resolving conflicts which have arisen on account of a
vi ol ent departure made by the Government fromthe Rul es of
recruitnment by allow ng those who were appointed contrary to
the Rules to hold the posts continuously over a |ong period
of time. The question is whether after such a long period it
is open to the Governnent to placethemin seniority at a
pl ace | ower than the place held by persons who were directly
recruited after they had been pronmoted, and whether it woul d
not violate Articles 14 and 16 of the Constitution if the
Governnent is allowed to do so. Promotions of officers have
been nade in this case deliberately and in vacancies which
have |l asted for a long tinme. A letter dated August 11, 1978
witten by Shri S.D. Patil, Mnister of State for Hone
Affairs, Personnel Department.to Shri Ganga Bhakt Singh
Menber of Parlianment substantiates the conclusion. The
rel evant part of the letter reads :

"CGovernnent resorted to maki ng ad-hoc appoi ntnments
as it was separately considering proposals to re-
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Organise Gcade |1V of the two Services. Pending
such reorgani sation Govt. has taken a deliberate
decision to restrict direct recruitment for the
present. It is, therefore not correct to say that
ad- hoc appointnents have been made due to
nonavail ability of direct recruits. | may add that
but for his deliberate decision, nmbst of. the
of ficers holding ad-hoc posts in Grade |V would
have continued to stagnate in the |ower posts of
I nvestigators."

At one stage it was argued before us on behal f of sone
of the respondents that the petitioners who have not been
appointed in accordance with rule 8(1)(a)(ii) could not be
treated as nenbers of the Indian Economnmic Service or of the
Indian Statistical Service at all and hence there was no
guestion of determ ning the question to seniority as between
the petitioners and the direct recruits. This argunent has
got to be rejected. It is true that the petitioners were not
promoted ay follow ng the actual procedure prescribed under
rule 8(1)(a)(ii) but the fact remains that they have been
working in posts included in Gade IV fromthe date of which
they were appointed to these posts. The appointnents are
made in the name of the President by the conpetent
authority. They have been continuously hol ding these posts.
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They are being paid all along the salary and allowances
payable to incunbents of such posts. They have not been
asked to go back to the posts from which they were pronoted
at any tine since the dates of their appointnment. The orders
of pronmotion issued in sone cases show that they are
promoted in the direct line of their promtion. It is
expressly admtted that the petitioners have been allowed to
hold posts included in Gade IV of the aforesaid services,
though on an ad hoc basis. (See Para 21 of the counter-
affidavit filed by Shri P.G Lele, Deputy Secretary,
Department of Personnel and Administrative Reforns). It is,
therefore, idle to contend that the petitioners are not
holding the posts in Guade |V of the tw Services in
gquestion. It is significant that neither the Governnment has
i ssued orders of reversion ‘to their forner posts nor has
anybody so far questioned  the right of the petitioners to
continue in the posts which they are now holding. It would
be unjust to hold at this distance of tine that on the facts
and in the circunstances of this case the petitioners are
not hol di'ng the posts
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in Gade |V. The above contention is therefore w thout sub
stance. But we, however, nake it clear that it is not our
view that whenever ‘a person is appointed in a post w thout
following the Rules prescribed for appointnent to that post,
he shoul d be treated as a person regul arly appointed to that
post. Such a person may be reverted fromthat post. But in a
case of the kind 'before us where persons have been all owed
to function in higher posts for 15 to 20 years wth due
deliberation it would be certainly unjust to hold that they
have no sort of <claimto such posts and could be reverted
uncerenoni ously or treated as persons not belonging to the
Service at all, particularly where the Government is endowed
with the power to relax the Rules to avoid unjust results.
In the instant case the Governnent has al so not expressed
its unwillingness to continue themin the said posts. me
ot her contesting respondents have also not wurged that the
petitioners should be sent out of the said posts: me only
guestion agitated before us relates to the seniority as
between the petitioners and the direct recruits and such a
guestion can arise only where there is no dispute regarding
regarding the entry of the officers concerned into the sane
Grade. In the instant case there is no inmpedi nent even under
the Rules to treat these petitioners and others who are
simlarly situated as persons duly appointed to the posts in
Grade |V because of the enabling provision contained in the
rule 16 thereof. Rule 16 as it stood at the relevant time
read as foll ows :
"16. m e Governnent may relex the provisions of
these rules to such extent as nay be necessary to
ensure satisfactory working or renove | n-equitable
results.
" Now rule 16 reads thus :
"16. Powers to relex: nme Government may in
consultation with the Commi ssion and for reasons
to be recorded in witing relex any of the
provisions of these rules with respect to any
class or category of persons or posts and no such
rel axati on shall be given SO0 as to have
retrospective effect.
G S. Lanba’'s case (supra) nmay be carefully considered
at this stage. In that case this Court was concerned with
the Indian Foreign Service which was governed by the Indian
Foreign Service, Branch 'B (Recruitment, Cadres, Seniority
and Pronotion) Rules, 1964. The said rules provided for
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recruitnent to the said Service from three different

Servi ces,
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(i) direct recruitment by conpetitive examination, (ii)
substanti ve appoi ntnent of persons included in the select
list pronoted on the basis of a Ilimted conpetitive
exam nation and (iii) pronotion on the basis of seniority.
One of the Rules provided that the recruitnent should be
made from the above sources on the following basis: (i)
1/6th of the substantive vacancies to be filled in by direct
recruitment, (ii) 33, 1/3% of the remaining 5/6 of the
vacancies to be filled on the basis of results of limted
conpetitive exam nations and (iii) the remaining vacancies
to be filled in by pronotion on the basis of seniority. The
Court found that the .direct recruitment had rot been nmade

for years, limted conpetitive exanination had al so not been
held for years and pronotions fromthe select Iist had been
made in excess of the quota. It found that there was

enornous departure fromthe rules of recruitnent in naking
appoi nt nents over  several years. The Court was of the view
that the situation in this case was sinmlar to the situation
in two other earlier cases of this Court in A Janarthana’s
case (supra) and O P. Singla & Anr.. (supra). The Court felt
that in the circunstances it should be presuned that the
excess appoi ntnment / by pronotion had been nade in rel axation
of the Rules since there was power to relax the Rules
simlar to the power wunder rule 16 in-the Rules with which
we are concerned here. Justifying the above view the court
observed at pages 458-459 thus :
"It was however contended that it is not
perm ssible to infer that pronptions in excess of
guota were given by relaxing the quota rule
because the posts in Integrated Grade Il and 111
were wthin the purview of  the Union Public
Servi ce Conmission and the proviso to Rule 29(a)
mandates that power to relax is hedged in with a
condition that it can (be done after consultation
with the Conm ssion, and there is nothing to show
t hat t he Comm ssi on was ever consul t ed.
Undoubtedly, the provisoto Ru e 29(a) requires
that the controlling authority cannot relax any of
the provisions of the rules in respect of posts
which are within the purview of the Union Public
Servi ce Comm ssion wunless after consultation with
the Commission. It was submitted that nothing is
placed on the record by the petitioners to show
that power to relax the quota
234
rule was exercised after consultation wth' the
Union Public Service Commission. Assuming that
there was no consultation, would the exercise of
power to relax be vitiated and the appointnments
made in relaxation of the mandatory quota rule
would be ab initio invalid. Comrencing fromthe
decision of the Privy Council in Mntreal Street
Rai | way Conpany v. Nornmandin AIR 1917 P.C. 142 it
is well-settled that "when the provisions of a
statute relate to the performance of a public duty
and the case is such that to hold null and void
acts done in neglect of this duty would work
general inconvenience or injustice to persons who
have not control over those entrusted wth the
duty and that at the sane tine would not pronote
the main object of the Legislature, it has been
the practice to hold such provisions to be
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directory only, the neglect of them though
puni shabl e, not affecting the validity o the acts
done’. The view was expressed in the context of
the failure to revise list of Jurors by the
Sheriff according to the revised statues of Quebec
and conviction was challenged on the ground of
mstrial held by selecting Jurors fromunrevised
lists. The challenge failed. Coming hone in State
of U P. v. Manbodan Lal Srivastava, [1958] S.C. R
533 a Constitution Bench of this Cour t
specifically held that where consultation with the
Public Service Conmssion is provided as required
by Art. 320(3) (c) of the Constitution such
provisions is not nandatory and they do not confer
any rights on public servants so that the absence
of consultation ~or . irregularity In consultation
does not ~ afford him-a cause of action in a court
of law. There are nunber of subsequent deci sions
to which “our attention was called reiterating the
same principle. Therefore assuming there was
failure to consult ~the> Union Public Service
Conmi ssion before exercising the power to relax
the mandatory quota rule and further assum ng that
the posts  in Integrated Gade IT and II1l were
within the purview of the Union Public Service
Conmi ssion /and accepting for -~ the tinme being that
t he Commi ssion was not
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consul ted before the power to relax the rule was
exercised yet the action taken  would not be
vitiated nor would it furnish any hel p to Union of
India which itself cannot take any advantage of
its failure to consult the Conm ssion. Therefore
it can be safely stated “that the enornous
departure fromthe quota rule year to year permts
an inference that the departure was in exercise of
the power of relaxing the quota rule conferred on
the controlling authority. Once there is power to
relax the mandatory quota rule, the appointnments
made in excess of the quota from any given source
woul d not be illegal or invalid but would be valid
and legal as held by this Court-in N K Chauhan
and Ors. v. State of GQijarat, [1977] 1 S.CR
1037. Therefore the pronotion of the pronotees was
regular and Ilegal both on account of the fact it
was made to neet the exigencies of service in
rel axation of the mandatory quota rule and to
substanti ve vacanci es in service.

The Court ultimately quashed the seniority list’ and
directed the preparation of seniority list on the basis of
l ength of continuous officiation in the cadre. The facts in
this case being alnost identical there is no reason why the
view express in GS. Lanba's case (supra) should not be
adopt ed here al so.

The continuance of these petitioners may be justified
on the basis of the above quoted rule 16 onthe assunption
that the Governnment had rel axed the Rul es and appointed them
to the posts in question to nmeet the administrative
requi renents.

The enormity of the prejudice that is likely to be
caused to the petitioners and others who were simlarly
situated can be denobnstrated by setting out the effect of
sticking to the quota rule as found in rule 8(1l)(a) even
though there has been a deliberate deviation fromit. The
result of applying the quota rule would be as follows:
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Petitioner No.1 who was pronoted to Grade 17 on Novenber 6
1965 would be junior to a direct recruit of 1974 batch.
Petitioner No.3 who was prompted to G ade IV on March 22,
1966 would become junior to a direct recruit of 1979 batch.
Petitioner No.6 who was pronoted to

236

Grade |V post in July 1, 1966 woul d becone junior to direct
recruits of 1982 batch. Petitioner No. 10 who was pronoted
to Gade |V on My 18, 1968 would becone junior to direct
recruits of 1982 batch. Petitioners Nos. 16 to 18 and 21 to
25 would continue to be treated as ad hoc appointees and
will be junior to every body appointed till nowinto the
service as they cannot be fitted any whf e even though they
have put in 9 to 15 years of service in Gade |V. These
startling results ought to shock anybody’'s consci ence. The
only just solution to this problem is to treat the
petitioners as persons duly appointed to the Service with
effect fromthe day on which they were pronpted to the G ade
IV posts.

As observed “in DDR  Nm [|.P.S. v. Union of India
[1967] 2 S.C.R 325 whenan officer has worked for a |ong
period as in this case for nearly fifteen to twenty years in
a post and had never been reverted it cannot be held that
the officer’s continuous officiation was a nmere tenporary or
| ocal or stop gap’  arrangenent even though the order of
appoi ntnent nmay state so. In such circunstances the entire
period of officiation has to be counted for seniority. Any
other view would be' arbitrary and violative of Articles 14
and 16(1) of the Constitution because the tenporary service
inthe post in question is not for a short period intended
to neet sone energent —or unforeseen circunstances. C ause
(b) of rule 9C of the Rules which deals with the question of
seniority of pr onot ees becones i rrel evant in t he
ci rcunst ances of this case as regards the pronotees who have
been hol ding the posts froma long tinme as stated above.

The decision in A Janardhana s case (supra) and the
decision in QOP. Singla s case (supra) strongly support the
above view. It is necessary to refer to themin great detai
since in GS. Lanba's case (supra) the effect of the said
decisions is set out very clearly.

The decision in Karam Pal’s case (supra) is not of much
assistance to the direct recruits. In that decision there
was a specific finding that except for a period o' two years
i.e. in 1966 and 1970, direct recruitnment had been made in
accordance with the Schene governing recruitnment to the
Central Secretariat Service and that there was substantia
conpliance with the rules of recruitment governing that
Servi ce. The
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Court observed that in the absence of serious failure in
i mpl ementing the relevant rules there was no ground to
interfere with the inter se seniority of the officers in the
Grades concerned. Hence that decision is distinguishable on
facts fromthe present case.

W are aware that the view we are taking may upset the
inter se seniority between those pronotees who were included
in the Select List of 1970, 1982 and 1984 and those who were
included | ater on or who have not been included at all till
now. The existence of this possibility should not deter us
fromadopting a uniform rule in the case of all pronotees
and direct recruits to adjust the equities anbngst them as
regards their relative seniority in the light of the violent
departure made by the Governnent both as regards direct
recruitnments and pronotions which It had to nmake every year
under the Rules. The prejudice which the promptees included
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inthe Select Lists mght suffer is marginal and has to be
i ghor ed.

Havi ng given our anxi ous consideration to the
subm ssi ons made on behalf of the parties and the peculiar
facts present in this case we feel that the appropriate
order that should be passed in this case is to direct the
Uni on Governnment to treat all persons who are stated to have
been pronbted in this case to several posts in Gade IV in
each of the two Services contrary to the Rules till now as
havi ng been regularly appointed to the said posts in G ade
IV under rule 8(1)(a)(ii) and assign themseniority in the
cadre with effect from the dates from which they are
continuously officiating in the said posts. Even those
pronot ees who have been selected in 1970, 1982 and 1984
shal | be assigned seniority with effect fromthe date on
whi ch they comrenced to officiate continuously in the posts
prior to their selection. For purposes of seniority the
dates of their ~selection shall. be ignored. The direct
recruits shall~ be given seniority with effect fromthe date
on which ‘their names were reconmended by the Commi ssion for
appoi ntnent _to such grade or post as provided in clause (a)
of Rule 9-C of the Rules. A seniority |list of all the
promotees and the direct recruits shall be prepared on the
above basis treating the pronotees as full nenbers of the
Service with effect from the dates from which they are
continuously officiating in the posts. This direction shal
be applicable only to officers who have been pronoted til
now. This is the meaning of the direction given by the Court
on February 1, 1984 which stat ed,
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"we wish to nake it clear that there is no question of any
rotation system being applied under the Rules, as they exi st
now.’ All appointments shall be nade hereafter in accordance
with the Rules and the seniority of all officers to be
appoi nted hereafter shall be governed by rule 9-C of the
Rul es.

W are inforned that sone of the pronotees and direct
recruits who are governed by this decision have been
pronmoted to higher grades. If as a result of the preparation
of the seniority list 1in accordance wth the decision and
the review of the pronotions made to higher grades any of

themis likely to be reverted such officer  shall not" be
reverted. He shall be continued in the higher post which he
is now holding by creating a supernunerary post, if

necessary to accommodate him H's further- pronotion shal
however be given to himwhen it becones due as per the new
seniority list to be prepared pursuant to this decision.

There shall, however, be a review of all pronptions made so
far from Gade IV to higher posts in the |light of the new
seniority list. If any officer is found entitled to be so

promoted to a higher grade he shall be given such pronotion
when he would have been pronoted in accordance with the new
seniority list and he shall be given all consequentia
financial benefits flowing therefrom Such revi ew  of
pronotions shall be conpleted wthin three nonths and the
consequential financial benefits shall be paid within three
nonths thereafter. 1In giving these directions we have
followed nmore or less the directions given in P.S. Mhal &
Os. V. Union of India & Ors. (supra).

We direct that the above directions shall be conplied
with within the period indicated above.

The petition is accordingly disposed of.
A P. J.
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