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ACT:

Constitution of |India, 1950, Arts. 82, 327, 328 and 329-
O der wunder s. 9 of the Delinmitation Comm ssion Act, 1962-
published wunder S. ' 10(1) -Wether law under Art. 327-
Therefore whether can be questioned in a court - or whether
Art. 329 applies.

Del i m nation Comm ssion Act, 1967- ss. 8, 9 and 10-Scope of.

HEADNOTE

By a notification of the Delimtation Comm ssion dated July
24, 1964 issued in terms of s. 10(1) of the Delimtation
Conmi ssion Act, 1962, Ujjain Cty, which had been a genera

constituency, was notified as reserved for the Schedul ed
Cast es.

The appel | ant who was a resident of Ujain and a citizen of
India, Mad a petition under Art. 226 praying for a wit  of
certiorari for quashing the notification on the ground that
he had a right to be candidate for parlianment from the
Ujain Cty constituency which had been taken —away. The
petition was rejected-by the H gh Court on the short  ground
that the notification could not be questioned in-any court
because wunder Art. 329(a) of the Constitution the wvalidity
of any law relating to the delimtation of constituencies or
the allotment of seats to such constituencies, ~made or
purporting to be made under Art. 327 or Art. 328, could not
be called in question in any court.

In appeal to this Court it was contended on behalf of the
appel  ant that the inpugned notification, which was an order
under s. 9 and published in accordance with the provisions
of s. 10(1) of the Act, was not a law within the nmeaning of
s. 329; that in any event under s. 10(2) such an order was
to have the force of law but was not itself a law, and that
the notification was not made under Art. 327 but Art. 82 of
the Constitution.

HELD : dism ssing the appeal

The inpugned notification was a law relating to t he
delimtation of constituencies or the allotnent of seats to
such constituenci es made under Art. 327 of the Constitution

An examination of ss. 8 and 9 of the Act showed that the
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matters therein dealt with were not to be subject to the
scrutiny of any court of |[|aw Section 10(2) «clearly

denonstrates the intention of the legislature that the
orders under ss. 8 and 9 published under s. 10(1) were to be
treated as | aw which was not to be questioned in any court.

There was very good reason behind such a provision. |If the
orders made wunder ss. 8 and 9 were not to be treated as
final, the result would be that any voter, if he so w shed,

could hold up an election indefinitely by questioning the
delimtation of the constituencies fromcourt to court. [410
B-C G H

Al though an order under s. 8 or s. 9 published under s.

10(1) is not part of an Act of Parlianment, its effect is to
be the sane. Section 10(4) puts such an order in the sane
position as a |law nade by the Parlianent itself which could
only be made by it under Art. 327. [415 E]

401

Case law referred to

Article 82 nerely envisages that upon the conpletion of each
census theallocation of seats in the House of the People
and t he di-vi si on of ~each State into territoria

constituencies may have to, be readjusted. It is Art. 327
whi ch enj oi ns upon Parliament to make provision by law from
time to tinme with respect to all matters relating to or in
connection wth elections to either House of Parlianent,
delimtation of constituencies and all " other matters
necessary for securing the due constitution of such House
or Houses. [406 C]

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 843 of 1966.
Appeal by special |eave fromthe judgnment and order ' dated
February 25, 1965 of the Madhya Pradesh Hi gh Court in M sc.
petition No. 72 of 1965.
G N Dkshit, K L Mreand R N Dxit, /for the
appel | ant .
Niren De, Addl. Solicitor-Ceneral, R Ganapathy |ayer and
R H. Dhebar and B. R G K. Achar, for respondents Nos.
1-4.
S. S. Shukla, for respondent No. 5.
The Judgrment of the Court was delivered by
Mtter, J. This is an appeal by special Ileave from a
judgrment and order dated February 25, 1965 of the Madhya
Pradesh Hi gh Court at Jabal pur in M scellaneous Petition No.
72 of 1965. The Hi gh Court sunmmarily disnmissed the petition
under Art. 226 of the Constitution praying foria wit of
certiorari for quashing a notification issued in pursuance
of sub-sec. (1) of S. 10 of the Delimtation Conm ssion Act,
1962 in respect of the delimtation of certain Parliamentary
and Assenbly constituencies in the State of Madhya Pradesh.
The petition was rejected on the short ground that under
Art. 329(a) of the Constitution the said notification could
not be questioned in any court. Article 329-which is
rel evant for our purpose-reads:
"Notwi t hst andi ng anything in this Constitution
(a)the validity of any lawrelating to the
delimtation of constituencies or t he
allotment of seats to such constituencies,
made or purporting to be nade wunder article
327 or article 328, shall not be called in
qguestion in any court;"
Before us it was contended that the notification referred to
is not law and secondly it was not nade under Art. 327 of
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the Constitution.
The facts are shortly as follows: The petitioner is a
resident of Ujain and a citizen of India. He had been a
voter in all the previous general elections and still clains
to be a voter in Daulatganj, Ward No. 5, in the Electora
Roll of Ujain. He clains
402
to have aright to contest the election to any Assenbly or
Parliamentary constituency in the- State of Madhya Pradesh.
The inmpugned notification which was published in the Gazette
of India Extraordinary on July 24, 1964 shows U jain as a
Constituency ,reserved for the scheduled castes...It was
made in pursuance of 'sub-s. - (1) to s. 10 of the
Delimtation Comm ssion Act; 1962 and recites that proposals
of the Delinmtation Commission for the delimtation of
Parliamentary and Assenbly constituencies in the State of
Madhya Pradesh had been published on October 15, 1963 in the
Gazette of India and in the official gazette of the State of
Madhya' Pradesh and that after considering all objections and
suggestions the Conm ssion determ ned that the territoria
constituenciesinto which the State of Madhya Pradesh shal
be divided for the purpose of elections to the House of the
Peopl e and the extent of each such constituency shall be as
shown in Tabl e. A
Respondent No. 1 to the petition was the Delimtation Com
m ssion, respondent No. 2 was its Chai rman and respondents
Nos. 3 and 4 were its nmenbers. The petition alleges nany
acts of omssion and conmission on the part of t he
Conmi ssion and its Chairnman, but we are not here concerned
with all that. |If we come to the conclusion that the High
Court was not justified in rejecting the petition on the
short ground noted above, we shall have to send ‘the case
back to the H gh Court for trial on nerits. According to
the petitioner, Ujain city has been fromthe inception of
the Constitution of India a general constituency and by the
fact of the city being <converted into a reserved
constituency his right to be a candidate for Parlianent from
this constituency has been taken away.
In order to appreciate the working of the Delinmitation Com
m ssion and the purpose which it serves reference nust be
made to the following Articles of the Constitution. Article
82 provides that-
"Upon the conpletion of each census, the
al l ocation of seats in the House of the People
to the States and the division of ‘each ~State
into territorial constituencies shall be
readjusted by such authority and in such
manner as Parliament may by | aw det erm ne:

Provided that such readjustnment . shall not
affect representation in the House of the
People wuntil the dissolution of <the then

exi sting House."

This Article is a verbatimcopy of clause (3) of Art. 81 of

the Constitution before its anendnent in 1956.

403

Article 327 of the Constitution provides that-
' Subj ect to t he provi si ons of this
Constitution, Parliament may fromtime to time
by law make provision with respect to al
matters relating to, or in connection wth,
el ections to either House of Parlianent or to
the -House or either House of the Legislature
of a State including the preparation of
electoral rolls, the delimtation of consti-
tuencies and all other matters necessary for
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securing the due constitution of such House or
Houses. "

It was argued before us that the Delinmtation Comi ssion
Act, 1962, was not passed by Parlianment under Art. 327, but
under Art. 82 and as such courts of law are not precluded
from entertaining the question as to the validity of a
notification wunder the Delimtation Comm ssion Act because
of the opening words of Art. 329. Article 82, however,
nerely envi sages that upon the conpletion of each census the
allocation of seats in the House of the People and the
di vision of each State’ into territorial constituencies my
have to be readjusted. It is Art. 327 which enjoins upon
Parlianment to nake provision by law fromtine to tine wth
respect to all matters relating to or in connection wth
el ections to either House of Parlianent .... delinmitation of
constituencies and all other matters necessary for securing
the due constitution of such House or Houses.

The preanble tothe Delimtation Comm ssion Act 1962 shows
that it /is an Act to provide for the readjustnent of the
al l ocation ~of seats in the House of the People to the
States, the total nunber of ~“seats in the Legislative
Assenmbly of each State, the division of each State into
territorial constituencies for elections to the House of the
People and Legislative Assenblies of the States and for
matters connected’ therewith Article 82 only foreshadows
that readjustnment nay be necessary upon conpletion of each
census, but Art’ 327 gives power to Parlianent to rmake

el aborate provision for such readj ust nent i ncl udi ng
delimtation of constituencies and all ot her matters
connected therewith as also elections to either  House of
Par | i anent. Section 3 of the Delimtation Commssion Act

(hereinafter referred to the Act) enjoins upon the  Centra
Government to constitute a Commission to be called the
Delimtation Comrmission as soon as may be after t he
comencement of the Act. Section 4 of the Act provides that
it is the duty of the Conm ssion to readjust on the basis of
the latest census figures -the allocation of seats’ in the
House of the People to the several -States...... and the
division of each State into territorial, constituencies for
the purpose of elections to the House of  the People.
Section 8 of the Act makes it obligatory on the ~Comm ssion
to ,’determine by order, on the basis of the latest census
figures, and -.having regard to the provisions of Arts. 81
170, 330 and 332, the

404
nunber of seats in the House of the People to be allocated
to each State and the nunmber of seats, if any, to be

reserved for the Scheduled Castes and for the Schedul ed
Tribes of the State as also the total nunber of seats to be
assigned to the Legislative Assenbly of each State and the
nunber of seats, if any, to be reserved for the “Schedul ed
Castes and for the Scheduled Tribes of the State. The
delimtation of the constituencies is provided for in.s. 9
sub-s. (1) of the Act which reads: -
"The Commission shall, in the manner herein
provided, then distribute the seats in the
House of the People allocated to each State
and the seats assigned to the Legislative
Assenbl y of each State to si ngl e- menber
territorial constituencies and delimt them on
the basis of the | atest census figures, having
regard to the provisions of the Constitution
and to the follow ng provisions, nanely:
(a) all constituencies shall, as far as
practicabl e, be geographically conpact areas,
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and in delimting themregard shall be had to
physical features, existing boundaries of

admini strative units, facilities of
conmuni cati on and public conveni ence;

(b) every assenbly constituency shall be so
delimted as to fall wholly wthin one

parlianmentary constituency;
(c) constituencies in which seats are reserved
for the Schedul ed Castes shall be distributed
in different parts of the State and | ocated,
as far as practicable, in those areas where
the proportion of their population to the
total is conparatively large; and
(d) constituencies in which seats are reserved
for the ~scheduled Tribes shall, as far as
practicable, ~be located in areas where the
proportion of their population to the total is
the largest."”
Under sub-s.(2) of the section the Comm ssion shall publish
its proposals for the delimtation of the constituencies
together —with the dissenting proposals, if any, of an
associ ate nmenber, specify a date on or after which the
proposals wll be further considered and consider al
obj ections and suggestions which may have been received by
it before the day so specified. Thereafter its duty is by
one or nore orders to determine the delimtation of Parlia-
mentary constituencies and the delinmtation of assenbly
constituencies of each State. Publicity is to be given to
the orders of the Comm ssion under s. 10(1) ~ of the Act.
Sub-section (1) prescribes that each of its orders made
under s. 8 or s. 9isto bepublished in the Gazette of
India and the official gazettes of the States con-
405
cer ned. Sub-section (3) provides that as soon as nmay be
after such publication every such order shall be laid before
the House of the People and the Legislative Assenblies of
the States concerned.
The legal effect of the orders is given in sub-ss. (2) and
(4) of’ s. 10 of the Act. Under sub-s. (2) "upon
publication in the Gazette of India, every such order shal
have the force of |aw and shall not be called in question in
any court". Under sub-s. (4) (omtting the irrelevant
portion) the readjustnent of representation of the severa
territorial constituencies in the House of the People or in
the Legislative Assenbly of a State and the delinmtation of
those constituencies provided for in any such order shal
apply in relation to every election to the Houseor to the
Assenbly, as the case may be, held after the publication in
the Gazette of India of that order and shall so apply in
super sessi on of t he provi si ons rel ating to such
representation and delimtation cont ai ned i-n t he
Representati on of the People Act, 1950, and the Delinitation
of” Parlianmentary and Assenbly Constituencies Order, 1961

It will be noted fromthe above that it was the intention of
the, legislature that every order under ss. 8 and 9 after
publication is to have the force of law and not to be nmade
the subject matter of controversy in any court. In other

words, Parlianment by enacting s. 10(2) wanted to make it
clear that orders passed under ss. 8 and 9 were to be
treated as having the binding force of law and not nmere
adm nistrative directions. This is further reinforced by
sub-s.of s.10 according to which the readjustnent of
representations of the several territorial constituencies in
the House of the People and the delimtation of those
constituencies provided for in any such order (i.e. under s.
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8 or s. 9) was to apply inrelation to every election to the
House held after the publication of the order in the Gazette
of India and these provisions contained in the order were to
supersede all provisions relating to such representati on and
delimtation contained in the Representation of the People
Act,, 1950 and the Delimtation of Parlianentary and
Assenbly Constituencies Order, 1961. |In effect, this neans
the conplete effacenent of all provisions of this nature
which were in force before the passing of the orders under
ss. 8 and 9 and only such orders were to hold the field.
Therefore although the inpugned notification was not a
statute passed by Parlianent, it was a law relating to the
delimtation of constituencies or the allotnent of seats to
such constituenci es made under Art. 327 of the Constitution

Qur attention was drawn to Bill No. 98 or 1962 for
providing; for readjustment of allocation of seats in the
House of the People to the States, the total nunber of seats
in the Legislative Assenbly of each State, the division of
each State into territorial constituencies for elections to
the House of the People and Legi sl ative

406

Assenblies of the States and for matters connected therewith
and the statenent of objects and reasons therefor as
appearing in the Gazette of India Extraordinary, Part 11,
Section 2 of the year 1962 which nmentions Arts. 82 and
170(3) of the Constitution. The said statement further
shows that as the 1961 census, had been conpleted a
readj ustnment of the several matters earlier nmentioned was
necessary inasmuch as there had been a change in the popul a-
tion figures fromthe 1951 census. This, however, does not
mean that the Delimtation Conm ssion Act was-a |aw nade
under Art. 82. Article 82, as already noted, nerely
envi saged that readjustnment might be necessary after each
census and that the sane should be effected by Parliament as
it may deemfit, but it is Art. 327 which casts a duty on
Parliament specifically to nake provision with respect to
all matters relating to or in connection with elections to
ei t her House of Parliament etc. the delimtation of
constituencies and all other necessary matters for securing
the due constitution of such House or Houses.

Wth regard to s. 10 (2) of the Act it was argued by counse

for the appellant that the order under s. 9 was to have the
force of law, but such order was not itself a |aw To
support this contention our attention was drawn to a
j udgrment of the Supreme ., Court of Canada in H s Mjesty the
King v. WIlliam Singer(1). There sub-s. (2) of s. 3 of the
War Measures Act of 1914 provided, that all orders and
regul ati ons nade under this section shall have the force of
| aw and shall be enforced in such manner and by such courts,
officers and authorities as the Governor-in-Council may
person be and nmay be varied, extended or revoked by any
subsequent order or regulation. By s. 4 of the Act the
CGovernor in-Council was enpowered to prescribe the penalties
that may be inposed for violating the orders and regul ations
under this, Act and also to prescribe whether such penalties
shal | be inposed upon summary conviction or upon indictnment.
Purporting to act under the provisions of the War Measures
Act the CGovernor in-Council nade an order to the effect that
no retail druggist shall sell or supply straight, Codeine,
whet her in powder, tablet or liquid form or preparations
containing any quantity of any of the narcotic drugs
nentioned in Parts 1 and 11 of the Schedule to the Opi um and
Nar coti c Dr ug Act, mxed wth medi ci nal or ot her
i ngredi ents, except upon the witten order or prescription
therefor signed and dated by a physician, veterinary surgeon
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or dentist. .... . The order further provided that any
person found in possession of Codeine or preparation
contai ning narcotic drugs nentioned in Parts 1 and 11 of the
Schedul e to the Opium and Narcotic Drug Act mixed with other
medi cinal or other in gradients, save and except under the
authority of a licence fromthe Mnister of Pensions and
Nati onal Health shall be liable to the penalties provided
upon
(1) [1941] Canada Law Reports, 111
407
Sunmary conviction wunder the provisions of S. 4 of the
Opi um and Narcotic Drug Act.
The opinion and narcotic Drug Act which was a Dom nion
statute contained a schedule wherein narcotic drugs were
enunerated, but which” up to the date of the order in
guestion did not contain Codeine. Under the provisions of
that order a charge was |aid against the respondent, a
retail,druggist, that he did without |awful. excuse disobey
an Act of 'the Parlianent of Canada for which no. penalty or
ot her nopde of punishnment was expressly provided,. to wit;
Par agraph- two of regul ations dated 11th day of Septenber,
1939, of the War Measures Act, by wilfully selling Codeine,
a narcotic drug mentioned in Part Two of the Schedule to the
Opi um and Narcotic Drug Act without first having had and ob-
tained a witten order or prescription therefor signed and
dated by a physician, contrary to sec. 164, Criminal Code of
Canada. Secti on 164 of the Criminal Code enact ed
specifically that the offence nust consist inwlfully doing
any act which was forbidden or omitting to do any act which
was, required to be done by an-Act of the Parlianment of
Canada. In his judgnent Rinfret, J.. observed: (page 114): -
"It is an Act of the Parlianent of Canada
which the guilty person nust® have disobeyed
wi t hout | awful excuse."
H's Lordship agreed with the Trial Judge and
with the majority of the Court of Appeal that
in the premses S. (164 of the Crimnal’ Code
had no application and said: -
"Of course, the War Measures Act enacts that
the orders and regulations nmade under it
"shall have the force of law. It ~cannot be
ot herw se. They are nade to be obeyed and,
as a consequence, they nust have the force of
law. But that is quite a different thing from
saying that they will be deened to be an Act
of Parlianent."
Taschereau,J. put the matter rather tersely (see at p
124): -

"An order in Council is passed by the
Executive Council, and an Act of Parlianent is
enacted by the House of Commons and- by the
Senat e of Canada. Bot h are entirely

different, and unless there is a provision in
the law stating that the Oders in Counci
shal |l be considered as formng part of the law
itself, or that any offence against t he
regul ations shall be a violation of the Act,
it cannot be said that the violation of an
Order in Council is a violation of an Act of
Parliament within the neaning of section 164
of the Criminal Code."

The observations fromthe judgnment of Taschereau, J. point

out he difference between sonething which has the force of

| aw as.

408
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di stingui shed froman Act of Parlianent itself. The Oder
in ,Council in the Canadi an case, although it had the force
of law, was not a provision contained in an Act of
Parliament and therefore although there was a violation of
the Order in Council there -was no violation of any section
of an Act of the Parliament of the Dom ni on of Canada.

Counsel for the appellant also drew our attention to the
judgrment of this Court in Sangram Singh v. El ection
Tri bunal , Kotah, Bhurey Lal Baya.(1) There the Court had to
consider the effect -of s. 105 of the Representation of the

People Act, 1951 (Act XLIIIl -of 1951) which provided that
"every Oder of the Tribunal made under this Act shall be
final and conclusive". The contention there put forward was

that this provision put an order of the Tribunal beyond
guestion either by the H gh Court under Art. 226 of the
Constitution or by the Supreme Court in appeal therefrom
It Was further -submitted that the intention of t he
Legi sl ature was that the decisions of the Tribunals were to
be final on all matters -whether of fact or of law, are they
could not ~be said to conmt an error of |aw when acting
within the anbit of theirjurisdiction. -They decided what
the law was. This submissionwas turned ,down by this Court
and it was observed after referring to Hari Vishnu v. Ahmed
I shaque(2) that"the Court laid down in general terms that
the jurisdiction under ‘Art. 226 having been conferred by the
Constitution, limtations cannot be placed on it, except by
the Constitution itself."
In this case we are not faced with that difficulty because
the ,Constitution itself Provides under Art. 329(a) that any
law relating to the delimtation of constituencies etc. nade
or purporting to be nade under Art. 327 shall not be called
in question in any court. 'Therefore an order under. s. 8 or
9 and published under s. 10(1) would not be saved nerely
because of the use of the expression " shall not be called
in question in any court”. But if by the publication of the
order in the Gazette of India it is to be treated as |aw
nade under Art. 327, Art. 329 woul d prevent any
i nvestigation by any court of |aw.
In dismssing the petition under Art. 226 of t he
Constitution the H gh Court of Madhya Pradesh relied
exclusively on the decision of this Court in N P. Punnuswam
v. Returning Oficer, Namakkal Constituency —and others(3)
whi ch proceeded on the basis of certain ,concessions  nade:
There the appellant was a person who had filed a nomi nation
paper for election to the Madras Legi sl ative Assenbly from
t he Namakkal constituency which was rejected. " The
appel | ant thereupon noved the H gh Court under Art. 226
(1) [1955] 2 SCR p. 1 at pp. 6 and 7. (2) [1955] 1 S.CR
1104.
(3) [1952] S.C.R 218.
409
of the Constitution praying for a wit of certiorai to quash
the order of the Returning Officer rejecting his nomnation
paper and to direct the said officer to include his nane in
the list of valid nomnations to be published. The High
Court dism ssed the application on the ground that it had no
jurisdiction to interfere with the order of the Returning
Oficer by reason of Art. 329 (b) of the Constitution. The
Court pointed out (at p. 225):-
"A notable difference in the | anguage used in
Arts. 327 and 328 on the one hand, and Art.
329 on the other, is that while the first two
articles begin with the words "subject to the
provisions of this Constitution", the |Iast
article begins with the words "notw t hstandi ng
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anyt hi ng in this Constitution". It was
conceded at the Bar that the effect of this
di fference in |language is that whereas any |aw
made by Parliament under Art. 327, or by the
State Legislatures wunder Art. 328, cannot
exclude the jurisdiction of the H gh Court
under Art. 226 of the Constitution, that
jurisdiction is excluded in regard to natters
provided for in Art. 329."
Reference was also made by counsel to certain ot her
concessi ons which appear at pp. 233 and 237 of the report.
It wll be noted, however, that the decision in that case
did not proceed on the concessions made. The Court exam ned
at sonme length the scheme of Part XV of the Constitution and
the Representation of the People Act, 1951 which was passed
by the Parlianent under Art. 327 of the Constitution to make

detailed provision in regard to all matters and all stages
connected with elections to the various Legislatures in the
country. /It was there argued that since the Representation

of the People Act was enacted subject to the provisions of

the Constitution, it could not bar the jurisdiction of the

H gh Cour t to issue wits wunder Art. 226 of t he

Constitution. This was turned down by the Court observing:-
"This ~ argunent, however, is conpletely shut
out by reading the Act along with Art. 329(b).
It wll be noticed that the language used in
that Article and in s. 80 of the Act is al nost
identical, with this difference only that the
Article is preceded by t he wor ds
"notwi t hstandi ng anyt hi ng in this
Constitution". (p. 232)

The Court went on to observe at p. 233:
“I't may be pointed out that Art. 329 (b) nust
be read as conplinmentary to |ause (a) of. that
Article Cause (a) bars the jurisdiction of
the courts with regard to such law as may be
made under Arts. 327 and 328 relating to the
delimtation of constituencies or the allot-

ment of seats to such constituencies.... |If
Part XV of the

410

constitution is a code by itself, i.e.,” it

creates rights and provides for t heir
enforcenent by a special tribunal” to the
exclusion of all courts including the  High
Court, there can be no reason for -assum ng
that the Constitution left one small part of
the election process to be made the subject
matter of contest before the High Courts and
t her eby upset the tinme schedule of t he
el ections. The nore reasonable view seenms to
be that Art. 329 covers all "electoral
matters".
An examination of ss. 8 and 9 of the Act shows that the
matters therein dealt with were not to be subject to the
scrutiny of any court 'of law. Section 8, which deals wth
the readjustnent of the nunmber of seats, shows that the
Conmi ssion nust proceed on the' basis of the |atest census
figures and by order determine having regard to t he
provisions of Arts. 81, 170, 330 and 332, the nunber of
seats in the House of the People to be allocated to each
State and the nunber of seats, if any, to be reserved for
the Scheduled Castes and for the Scheduled Tribes of the
St ate. Simlarly, it was the duty of the Conm ssion under
s. 9 to distribute the seats in the House of the People
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allocated to each State and the seats assigned to the
Legislative Assenbly of each State to single menber,
territorial constituencies and delinit themon the basis of
the |l atest census figures having regard to the provisions of
the Constitution and to the factors enunerated in cls. (a)
to (d) of sub-s. (1). Sub-section, (2) of s. 9 shows that
the work done under sub-s. (1) was not to be final, but that
the Conmmission (a) had to publish its proposals under sub-s.
(1) together with the dissenting proposals, if any, of an
associ ate nmenber, (b) to specify a date after which the
proposals could be further considered by it, (c) to
consi der, all objections and suggestions which may have been
received before the date so specified, and for the purpose
of such consideration, to hold public sittings at such place
or places as it thought fit’ It is only then that the
Conmi ssion could by one or nore order’ determne the
delimtation of Parliamentary constituencies as also of
Assenbly constituenci es of each State.

In our view, therefore, the objection to the delimtation of
constituencies could only be entertained by the Conm ssion
before the date specified. Once the orders nmde by the
Conmi ssion under ss. 8 and 9 were published in the GGazette
of India and in the official gazettes of the States
concerned, these matters could no | onger be reagitated in a
court of law. There seens to be very good ’'reason behind

such a provision. |f the orders nmade under ss. 8 and 9 were
not to be treated as final, the effect would be that any
vot er, if he so wshed, could hold up an el ection

indefinitely by questioning the delimnmtation of t he
constituencies fromcourt to court., Section 10(2) of the
Act clearly denonstrates the-intention of the' ~ Legislature
that the orders under ss. 8 and 9 published under
411
s. 10 (1) were to be treated as law which was not to be
guestioned in any court.
It is true that an order under s.8 or 9 published under
s.10(1) is not part of an Act of Parliament, but its effect
is to be the sane.
The situation here bears sone conparison with what obtained
in Hari shankar Bagla and another v. The State of° Madhya
Pradesh. (1) There s. 3 of the Essential Supplies (Tenporary
Powers) Act, 1946, provided that the Central CGovernnment, so
far as it appeared to it to be necessary or expedient for
mai nt ai ni ng or increasing supplies of any essentia
commodity, or for securing their equitable distribution and
availability at fair prices, nmght by order provide for
regul ating or prohibiting the production, supply and
di stribution thereof and trade and comerce therein. Under
s. 4 it was open to the Central Governnent by notified order
to direct that the power to nmake orders under s. 3 shall, in
relation to Such matters and subject to such conditions, if
any, as may be specified in the direction, be exercisable
al so by such officer or authority subordinate to the Centra
CGovernment or such State Government or such officer  or
authority subordinate to a State Government as nmay  be
specified in the direction". Section 6 of the Act read as
foll ows: -
"Any order made under s. 3 shall have effect
not wi t hst andi ng anyt hi ng i nconsi st ent
therewith contained in any enactment other
than this Act or any instrunent having effect
by virtue of any enactnment other than this
Act . "
Under powers conferred by s. 3 the Central Government pro-
mul gat ed on Septenber 10, 1948, Cotton Textiles (Control of
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Moverrent) Order, 1948. Section 3 of the said order provided
that no person shall transport or cause to be transported by
rail, road, air, sea or inland navigation any cloth, yarn or
apparel except under and in accordance with a general permt
notified in the Gazette of India by the Textile Comm ssi oner
or a special transport permt issued by the Textile
Conmi ssioner. The appellant Harishankar Bagla and his wife
wer e arrested at |Itarsi by the Railway Pol i ce for
contravention of s. 7 of the Essential Supplies (Tenporary
Powers) Act, 1946 read with cl. (3) of the Cotton Textiles
(Control of Mvenment) Order, 1948 having been found in
possession of new cotton cloth weighing over six maunds
whi ch was bei ng taken by them from Bonbay to Kanpur without
any pernmt. The State of Madhya Pradesh contended before
this Court that the judgnent of the High Court that s. 6 of
the Act was wunconstitutional was not justified. Thi s
contention was upheld by this Court and it was observed: -
" By enacting s. 6 Parlianment itself has
declared that an order made under s. 3 shal
have effect notwi thstandi ng any
(1) [1955] S.C'R 380.
ML5Sup CI/67-13
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inconsistency in this order with any enact nent
ot her than this Act. This is not a
declaration made by the delegate but the
Legislature itself has declared its will that
way iln'S. 6 .... The power of the delegate is
only ‘to make an order under s. 3. Once the
del egate has nmde that order its. power is
exhaust ed. Section 6 then steps in wherein
the Parlianment has declared that as  soon as
such an order cones into being that will have
ef f ect not wi t hst andi ng any i nconsi st ency
therewith contained in any enactment other
than this Act."
Simlarly it may be said here that once the Delimtation
Conmi ssion has namde orders under. ss. 8 and 9 and they have
been published under s. 10(1), the orders are to have the
sane effect as if they were | aw nade by Parlianent itself.
Ref erence was al so made by counsel for the respondent to the
judgnent of this Court in Kailash Nath and another v. State
of U P. and others. (1) There under s. 4 of the U P.  Sales
Tax Act the State Governnent was enpowered either to exenpt
certain kinds of transactions fromthe paynent of sales tax
conpletely, or to allow a rebate of a portion of the tax
payabl e. In pursuance of that, the Uttar Pradesh Government
issued a notification that with effect from Decenber 1, 1949
the provisions of s. 3 of the Act (relating to the levy of
sales tax) shall not apply to the sales of cotton cloth or
yarn manufactured in Utar Pradesh, nmade on “or after
Decenber 1, 1949 with a view to export such cloth or vyarn
outside the territories of India on the condition that the
cloth or yarn is actually exported and proof of such actua
export is furnished. It was held by this Court that "this
notification having been nade in accordance with the power
conferred by the statute has statutory force and validity
and, therefore, the exenption is as if it is contained in
the parent Act itself."
In Jayantilal Amrit Lal Shodhan v. F. N. Rana and others(2)
the question for consideration by this Court was the effect
of a notification of the President of India under Art.
258(1) of the Constitution. The President of India by a
notification dated July 24, 1959, under Art. 258(1) of the
Constitution entrusted with the consent of the Governnent of
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Bonbay to the Conmissioners of Divisions in the State of
Bonbay the functions of the Central Government in relation
to the acquisition of land for the purposes of the Union
Two new States were constituted by the Bonmbay Reorgani sation
Act (XI of 1960) and the Baroda Division was allotted to the
State of GQujarat. In exercise of the powers entrusted by
the notification issued by the President on July 24, 1959,
the Conmi ssioner of the Baroda Division notified under s,
4(1) of the Land Acquisition Act (1 of 1894) the appellant’s
| and as being needed for a public purpose,
A l.R 1957 S.C. 790.
(2) [1964] 5 S.C R p. 294.
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and authorised the Special Land Acquisition Oficer
Ahmedabad, to performthe functions of the Collector under
the Act. The Special Acquisition Oficer after considering
the objections raised by the appellant submtted this report
to the Comm ssioner who issued a declaration under s. 6(1)
of the Act. The appellant then noved the H gh Court of
Gujarat . ‘under Arts. 226 and 227 of ‘the Constitution for a
wit, but his petition was dismssed. H's case inter alia
was that the President’s notification under Art. 258 (1) was
ineffective after the partition since the consent of the
Government of the newly fornmed State of Gujarat to the
entrustnent of functions to its officer had not been
obt ai ned as required by, Art.258 (1).
Article 258 (1) of the Constitution reads:-
"Not wi t hst andi ng anything in thiis Constitution
the President nmay, with the consent of the
CGover nient of a State, ent r ust ei t her
conditionally or unconditionally ‘to t hat
Government or to its officers  functions in
relation to any matter to which the executive
power of the Union extends".
One of the contentions put forward before this Court was
that the power exercised by the President was executive in
character and the functions which mght be entrusted to a
State Government under Art. 258(1) were executive and as
such entrustnment of such executive authority was not |aw
within the neaning of s. 87 of the Bonbay Reorgani sation Act
whi ch made provisions for maintaining the territorial extent
of the laws even after the appointed day. On this basis, it
was argued that the Conmissioners of the new State of
CGujarat after May 1, 1960 were inconpetent by virtue of the
Presidential notification to exercise the functions of the
Uni on under the Land Acquisition Act.
It was observed by the majority Judges of this Court at p
308: -
"The question which nust be considered is
whet her the notification issued by t he
President is laww thin the nmeaning of S. 87
read with s. 2 (d) of the Bonbay Reorgani -
sation Act, 11 of 1960."
After analysing the three stages of the constitutiona
process leading to the ultinmte exercise of function of the
Uni on CGovernnment the Court observed (at p. 309):-
"By Art. 53 the executive power of the Union
is vested in the President and is exercisable
by him either directly or through officers
subordinate to himin accordance wth the
Constitution and the executive power of the
Union by Art. 73 extends subject to the
provi sions of the Constitution:
(a) to the mtters with respect to which
Parliament has power to meke | aws; and
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(b) to the exercise of such rights, authority
and jurisdiction as are exercisable by the
CGovernment of India by virtue of any treaty or
agreenent s:
Provi ded that -the executive power referred to
in sub-cl. (a) shall not, save as expressly
provided in the Constitution or in any |aw
nmade by Parliament, extend in any State to
matters with respect to which the Legislature
of the State has power to make | aws. Prima
facie, the executive power of the Uni on
extends to all matters with respect to which
Parlianment ~ has power to nmake laws and in
respect of matters to which the power of the
Par |l i ament extends".
The Court then went on to consider the nature of the power
exerci sed by the President under Art. 258(1). It noted that
by itemd42 List IllI' the subject of acquisition of property
fell withinthe Concurrent List and the Union Parlianment had
power to legislate in respect of acquisition of property for
the purposes of the Union and by Art. 73(1)(a) the executive
power of the Union extended to the acquisition of property
for the Union. |t was observed that "by Art. 298 of the
Constitution the executive power of the Union extends to the
carrying on of any trade or business and to the acquisition
hol di ng and di sposal of property and the making of contracts
for any purposes. 'The expression "acquisition, holding and
di sposal of property" would, in-our judgnent, include com
pul sory acquisition of property.  That is a provision in the
Constitution which within the neaning of the proviso to Art.
73(1) expressly provides that the Parlianment nmay " acquire
property for the Union and consequently executive power of
the Union in relation to conpul sory acquisition of property
is saved thereby, power of the State to acquire |and
not wi t hst andi ng. "
Ref erence was mnmde also by the majority of Judges’ to the
case of Edward MIIls Co. Ltd. v. State of A nmer(1l) where it
was held that an order made under s. 94(3) of the Governnent
of India Act, 1935 was, notw thstanding the repeal ~of the
CGover nirent of India Act, 1935, by Art. 395 of the
Constitution, law in force. Finally, —it held by the
majority of Judges (p. 315):-
"W see no distinction in principle between the notification
which was issued by the Governor General in Edward MIIs’
case, and the notification with which we are dealing in this
case. This is not to say that every order issued by an
executive authority has the force of law. If the order is
purely admnistrative, or is not issued in exercise of  any
statutory authority it may not have the force of |aw. But
where a general order is issued even by an executive
(1) [955] 1 C.S.R 735.
415
authority which confers power exerci.sabl e
under a statute, and which t her eby in
substance modifies or adds to the statute,
such confernent of powers nmust be regarded as
havi ng the force of law "
In this case it nust be held that the order under ss. 8 and
9 published under s. 10 (1) of the Delimtation Comm ssion
Act were to nmake a conplete set of rules which would govern
the re-adjustnent of number of seats and the delimtation of
constituencies.
In this case the powers given by the Delimtati on Comi ssion
Act and the work of the Comm ssion would be wholly nugatory
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unless the Commission as a result of its deliberations and
public sittings were in a position to re-adjust the nunber
of seats in the House of the People or the total nunber of
seats to be assigned to the Legislative Assenbly wth
reservation for the Schedul ed Castes and Scheduled Tribes
and the delimtation of constituencies. It was the will of
Parlianment that the Conm ssion could by order publish its
proposal s which were to be given effect to in the subsequent
el ection and as such its order as published in the notifica-
tion of the Gazette of India or the Gazette of the State was
to be treated as | aw on the subject.

In the instant case the provision of s. 10 (4) of the Act
puts orders under ss. 8 and 9 as published under s. 10 (1)
in the same street as a | aw nade by Parliament itself which
as we have al ready said, could only be done under Art. 327,
and consequently the objection that the notification was not
to be treated as | aw cannot be given effect to.

In the result the appeal fails and is dismssed with costs.

R K P.S. Appeal dism ssed.

416




