http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 19

PETI TI ONER
STATE OF MAHARASHTRA & ANOTHER

Vs.

RESPONDENT:
SMI. SUSHI LA MAFATLAL SHAH & OTHERS

DATE OF JUDGVENTO7/09/1988

BENCH:
NATRAJAN, S. (J)
BENCH:
NATRAJAN, S. (J)
SEN, A P. (J)

Cl TATI ON
1988 AI'R 2090 1988 SCR Supl. (2) 827
1988 SCC' (4) 490 JT 1988 (3) 646

1988 SCALE  (2) 774

ACT:

Conservation of foreign Exchange —and Prevention of
Smuggling Activities ~Act, 1974: Sections 2, 3, 8 & 11--
Oficer of State/Central Governnent specially empowered to
pass detention orders--Wether obligated to- inform detenu
that he has three fold opportunity to make representations
to hinself, the State Governnent and Central Governnent--
Whet her there is any distinction between order of . detention
passed by O ficer of State Government and O ficer of Centra
Gover nment .

%

Constitution of India, 1950 Article 22(5)--Detenu has a
right to make representation to  State and Centra
CGovernment--No further right to make representation to the
of ficer who has made order of detention

HEADNOTE

The detenu, D.N. Shah, was caught on 23.10.1986 in the
act of transporting ten gold biscuits of foreign origin. On
2.2.1987 D.N . Capoor, Oficer on Special Duty and ex-officio
Secretary to the Governnment of Mharashtra, in exercise of
the powers specially conferred upon him by the Governnent of
Mahar ashtra, passed an order of detention against D.N.  Shah
under section 3(1) of the COFEPCSA Act. In the [ grounds of
detention served on the detenu he was inforned that he had a
right to nake a representation to the State GCovernnent as
also to the Governnent of India.

N

The detenu’ s representati on addressed to D.N. Capoor was
forwarded by the Superintendent, Central Prison, Nasik to
the State Governnent who rejected the sane.

In March, 1987, the detenu’'s nother, respondent No. 1,
filed a petition in the H gh Court of Bonbay chall engi ng the
detention order inter alia on the ground that the order of
detention having been passed under section 3(1) by DN
Capoor in his capacity as a specially enmpowered person, the
detenu had a right to nmake a representation, in the first
instance, to D.N. Capoor hinself as the detaining authority
before availing of his right to nmake further representation
and failure to notify himof this right in the grounds of
detention violated article 22(5) of the Constitution. The
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PG NO 827

PG NO 828
Hi gh Court accepted this contention and quashed the order of
detenti on.

Before this Court the appellant contended that: (1)
neither Article 22(5) of the Constitution nor the provisions
of the COFEPCSA Act afforded scope for holding that iif an
order of detention was passed by a specially enpowered
officer of the State Governnent or the Central Governnent, a
di fferent kind of procedure had to be followed in the natter
of affording opportunity to the detenu to make hi s
representati on against the order of detention, and (2) the
High Court was not right in holding that the detenu had a
right to have his representation considered by the very sane
of ficer who had passed the order of detention

The respondent, on the other hand, contended that unlike
other Preventive Detention Acts such as the Nat i ona
security Act, etc. there was no provision in the COFEPCSA
Act for /confirmation by the Governnent of an order of
detention —passed by a specially enpowered officer wunder
section 3(1) of the Act and as such the officer issuing an
order of detention constituted the Detaining Authority of
the det enu.

Al owi ng the appeal, it was,

HELD: (1) On the plain | anguage of Article 22(5), that
article does not provide nmaterial for the detenu to contend
that in addition to his right to nake a representation to
the State CGovernnent and the Central Governnent, he has a
further right under Article 22(5) to make a representation
to D.N Capoor hinself as he had nmade the order of
detention. [835G H, 836A]

(2) Even if an order of detention is nade by a specially
enmpowered officer of the Central Governnent or the State
CGovernment as the case my be, it is the concer ned
Governnment that would constitute the Detaining Authority
under the Act and not the officer concerned who nmade the
order of detention, and it is(for that Governnment the
det enu shoul d be afforded opportunity to nake representation
agai nst the detention order at the earliest opportunity, as
envi saged under Article 22(5). and not to the officer nmaking
the order of detention. [840E-Q

(3) Though by reason of Section 3(1) a specially
enpowered officer is entitled to pass an order of detention
his constitutional obligation is only to Conmuni cat e
expeditiously to the detenu the grounds of detention and
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also afford himopportunity to make representation to the
appropriate governnment against his detention. [840G H|

(4) Unlike in other preventive detention  acts, the
COFEPCSA Act does not provide for approval by the Central or
State Governnment of an order of detention passed by one of
its duly empowered officers and, consequently, an order of
detention passed by an officer acquired ’deemed approval’ by
the Government fromthe tine of its issue, and by reason  of
it, the Government becones the detaining authority -and
t her eby constitutionally obl i gat ed to consi der t he
representation nmade by the detenu with utnpst expedition
[ 843A- B]

(5) Inviewof the fact that the Act confers powers of
revocation only upon the State CGovernment and the Centra
Government and no provision is nmade for an officer naking an
order of detention to exercise powers of revocation, any
insistence wupon the officer naking the detention order
considering the representation of the detenu hinself will be
not hing but a futile and nmeani ngl ess exerci se.
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(6) Since it has been pointed out that a detention order
passed by an officer having enpowernent under the COFEPCSA
Act to make an order of detention would also constitute an
order of the CGovernment by reason of deened approval, this
Court cannot accept or sustain the view taken by the Hi gh
Court that a detenu had a right to have his representation
consi dered by the very sane officer who had passed the order
of detention. [844H, 845A- B]

Kavita v. State of Mharashtra, [1982] 1 SCR 138; Snt
Masuma v. State of Maharashtra. [1982] | SCR 288; Santosh
Anand v. Union of India, [1981] 2 SCC 420; Pushpa v. Union
of India, [1980] Supp. SCC 391; Abdul Karimv. .State of W
Bengal, [1969] 3 SCR 479; John Martin v. State of West
Bengal, [ 1975] 3 SCC 836; Jayanarayan Sukul v . State of
WB., [1970] 3 SCC 225; Haradhan Shah v. State of W B.
[1975] 3 SCC 198; Satpal v. State of Punjab, [1982] 1 SCC
12; Raj Kishore Prasad, {1982] 3 SCC 10; P.K. Chakraharty v.
State of W Bengal, [1970] 1 SCR 543; Abdul Sukkur v. State
of West /Bengal [1973] 1 SCR 680; Vimal Chand v. Shri
Pradhan; [1979] 3 SCK 1007; Tarachand v. State of Rajasthan
AR 1980 SC 2133; N.P. Umao v. B.B. Gujral, [1979] 2 SCR
315; Devji Vellabhai Tandal v. Administrator, [1982] 3 SCR
222; State of Bombay v. Purshottam Jog Nayak, [1952] SCR 674
and King Enmperor v. Vimal Bhai Deshpande. ILR 1946 Nagpur
651.

PG NO 830

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTI ON: Crim-nal Appeal No. 480
of 1988.

From the Judgnment and Order dated 23/24.7.1987 of the
Bonbay Hi gh Court in Cl. WP. No. 356/1987.

Dr. Y.S. Chitale, A M Khanw'l kar ad A S. Bhasme for the
Appel | ant s.

UR Lalit, V.N Ganpule and S.K.  Angihotri /for the
Respondent s.

The Judgnent of the Court was delivered by

NATARAJAN, J. Leave granted.

Bei ng more concerned with the | aw adunerated by the Hi gh
Court of Bonbay rather than with the quashing of the order
of detention passed against a detenu by nane Bhadresh
Maf at | al Shah, son of respondent No. 1 herein, under Section
3(1) of the Conservation of Foreign Exchange and  Prevention
of Srmuggling Activities Act, 1974 (hereinafter called the
COFEPCSA Act) the State of Maharashtra has filed this appea
by speci al |eave against the order of the H gh Court in Crl.
Wit Petition No. 356 of 1987. The High Court has quashed
the order of detention on the ground that Shri D.N. - Capoor
Oficer on Special Duty and Ex-officio Secretary  to the
Government of Maharashtra, Home Department (hereinafter
referred to as D. N .Capoor only) who had passed the order
of detention had only conmmunicated to the detenu that "he
had a right to nake a representation to the State Governnent
as also to the Government of India against the order of
detention" and had failed to conmmunicate that "he had al so a
right to nake a representation to the Detaining Authority
himself" the constitutional safeguards and inperatives
under Article 22(5) had been violated in as nuch as the
det enu had been deprived of his right to nmake a
representation to the Detaining Authority hinself before
availing of his right to make further representation to the
State Governnment and the Central Covernment. The principa
challenge in this appeal is to the proposition of I|aw
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enunci ated by the H gh Court.

W nmay now have a look at the facts. On 21.8.86 the
detenu was caught in the act of transporting ten gold
bi scuits of foreign origin. On 23.10.86 the Collector of
Central Excise and Custons sent a proposal to the State
CGovernment for action being taken against the detenu under
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the COFEPOSA Act and on 17.11.86 he furnished, in response
to Governnment’'s query, sone additional information about the
detenu. On 2.2.87 an order of detention under Section 3(1)
of the COFEPCSA Act was passed by D.N. Capoor in exercise of
the powers specially conferred upon him by the Governnent of
Maharashtra for the purpose of Section 3 of the Act. In the
grounds of detention the detenu was inforned that he had a
right to nmake a representation to the State GCovernnent as
also to the Government -of India against the order of
detention. On 15.2.87 the order-of detention as well as the
grounds of detention were served on the detenu

On 14.3.87 the detenu preferred a representation
addressed to D.N. Capoor ~and it was forwarded by the
Superi nt endent, Central Prison, Nasik with a covering letter
dated 17.3.87 to the Covernnent. The Governnment after
calling for remarks fromthe Assistant Collector of Custons
and Central Excise, ‘Pune rejected the representation of the
detenu by order /dated 3.4.87 and the said order was
conmuni cat ed to the detenu on 4.4.87 t hrough t he
Superi ntendent of the Central Prison, Nasik

In the neanwhille on 12.3.87 the case of the detenu was
referred to the Advisory Board. On 8.5.87 the Advisory Board
considered the detenu’ s case and sent a report justifying
the detention and thereafter the State CGovernnent. confirned
the detenu’s detention. In the nonth of March, 1987 the
first respondent being the Detenu's nother, filed a petition
under Article 226 of the Constitution before the H gh  Court
of Bombay for a wit being issued for the order of detention
bei ng quashed. Though several grounds were set out in the
wit petition, they were all given up and the counse
appearing on behal f of the detenu confined the challenge to
the wvalidity of the detention order on one ground ~al one.
The ground of attack was to the following effect:

"as the order of detention had been passed by D. N Capoor
in his capacity as a person specially enmpowered by the
Governnment of Maharashtra to issue the order of detention
under Section 3(1) of the COFEPOSA Act, the detenu had a
right to make a representation to himin the first instance
and only thereafter to nmake representation to the State
CGovernment or to the Central CGovernnent if need be. In the
grounds of detention the detenu had only been inforned . that
he had a right to make a representation to the State
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Covernment as also to the Governnent of India against the
order of detention, but he had not been communicated that he
had also a right to make a representation to the Detai ning
Authority i.e. D.N Capoor himself. Failure to notify the
detenu of his right to nake a representation to the
Detaining Authority violated the constitutional provisions
of Article 22(5) inasnuch as the detenu had been deprived of
his right to nmke a second representation to the State
CGovernment in the event of the Detaining Authority D N
Capoor rejecting his representation

This contention found acceptance with the Hi gh Court and
the H gh Court made the Rul e absol ute and quashed the order
of detention. The challenge in this appeal is not only to
the release of the detenu but to the principle of [|aw
formulated by the H gh Court to set aside the order of
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detenti on.

Before proceeding further we may state for purposes of
record, that an attenpt was made by the State before the
High Court that D.N Capoor had not passed the order of
detention solely in exercise of his powers as a specially
enmpowered officer of the State to nmake an order wunder
Section 3(1) but also as an officer authorised to act On
behal f of the Governnment under the Standing Rules franed
under t he Rules of Business of the Gover nnent of
Mahar ashtr a. The High Court declined to accept this
contention as there was no proof that D.N. Capoor had been
enpowered under the Standing Rules to act on behalf of the
Governnment and furthernore the Central Governnent counse
had al so conceded that no such authorisation had been nade
in favour of D.N Capoor under the Rules of Business. No
attenpt was made before us to dispute this finding of the
Hi gh Court and therefore the settled position is that the
detention order had been passed by D.N. Capoor solely in his
capacity as an officer specially enpowered by the Governnent
to exercise powers under Section 3(1) of the COFEPOSA Act
and not as one enpowered to act on behalf of the Governnent
under the Rules of Business. Therefore what falls for
consideration in the appeal is whether by reason of D N
Capoor havi ng passed the order of detention only in exercise
of his special enpowerment to act under Section 3(1) of the
Act and not in exercise of any right given to himunder the
Rules of Business of the Governnent, he was under a
constitutional obligation to comunicate to and afford
opportunity to the ‘detenu to make a representation to
hinself in the first instance before the detenu availed of
his right to nake representations to the ~State  Governnent
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and the Central Governnent.

It was urged by Dr. Chitale on behalf of the State, that
neither Article 22(5) of the Constitution nor the provisions
of the COFEPCSA Act afford scope for any differentiation
being made between an order of detention passed by a
specially enmpowered officer of the State Governnent or the
Central Governnent as the case may be, and an order of
detention passed by the State Governnent or the Centra
CGovernment itself, as the case may be, and for holding that
if an order of detention falls under the fornmer category,
the Constitution obligates a different kind of procedure to
be followed in the matter of affording opportunity to the
detenu to nwake his representations against the order of
detention. He also stated that the theory that a detenu had
a right to have his representation considered by the very
same of ficer who had passed the order of detention has . been
exploded in Kavita v. Maharashtra, [1982] 1 SCR 138  Snt.
Masurma v. State of Maharashtra & Anr., [1982] 1 SCR 288 and
therefore the H gh Court was not right in holding that the
detenu had such a right. He also urged that if the view
taken by the Hi gh Court was not corrected it would lend to
several anonmlies and even to the defeasance of the COREPCSA
Act itself in certain situations.

Refuting Dr. Chitale's contentions, M. UR Lalit,
| earned counsel appearing for the detenu stated that unlike
in other Preventive Detention Acts such as the Nationa
Security Act. etc., there is no provision in the COFEPCSA
Act for confirmation by the Governnent of an order of
detention passed by an officer specially enpowered under
Section 3(1) of the COFEPOSA Act and as such the officer
i ssuing an order of detention under the Act constitutes the
Detaining Authority of the detenu and hence the Detaining
Authority is under an obligation to afford opportunity to
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the detenu to make a representation to hinself in the first
instance before the detenu avails of his right to nmake
representation to the State Governnment and then to the
Central CGovernnent. M. Lalit relied upon the decisions of
this Court in Santosh Anand v. Union of India, [1981] 2 SCC
420 and Pushpa v. Union of India, [1980] suppl. scc 391 for
sustaining the judgment of the High Court. Yet another
argunent of M. Lalit was that since Article 22(5) mandates
the affording of opportunity at the earliest point of tine
to the detenu to nwake his representation, it nust be
interpretatively construed that the Detaining Authority is
under an obligation to informthe detenu and afford him
opportunity to make a representation to the very Authority
concerned and failure to give such an opportunity would
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anmount to a denial to the detenu of his constitutiona
rights.

We shal | now examine the divergent contentions advanced
before' us in greater detail. The questions that fall for

consi derati-on may broadly be enunci ated as under

(1) Does an order passed by an officer of the State
CGovernment or the Central CGovernnent, specially enmpowered
f or the purposes of Section 3(1) by the respective
Governnment, meke himthe Detaining Authority and not the
State Governnment or the Central Governnent as the case may
be, and obligate himto informthe detenu that he has a
three fold opportunity to nake his representations i.e. the
first to hinself and the other two to the State Governnent
and the Central CGovernnent.

(2) Wether for the purposes of the Act, there is any
difference between an order of detention passed by an
officer of the State Government or the Central Governnent,
solely in exercise of the powers conferred on him under
Section 3 by the respective Government and an order of
detention passed by the State Government or the Centra
CGovernment as the case may be through an officer who in
addition to confernent of powers under Section 3 /is also
enpower ed under the Standing Rul es franed under the Rul es of
Busi ness of the GCovernment, to act on behalf of the
Gover nment :

(3) Wether by reason of the fact that an  order of
detention is passed by an officer of the State Governnent or
the Central Governnent specially enmpowered to act under
Section 3 of the Act, a detenu acquires a constitutional
right to have his representation first considered by the
very officer issuing the detention order before nmaking a
representation to the State Government and the Centra
Gover nment .

The Constitution, while recognising the necessity of
| aws to provide for preventive detention, has al so
prescribed the safeguards which should be observed for
detaining persons wthout trial under |aws enacted for
pl aci ng persons under preventive detention. Article 22 sets
out the inperatives that should be observed, but for —our
purpose, it is enough if Clause (S) of the Article is alone
extracted. It is in the follow ng terms.

"22(5). Wien any person is detained in pursuance of an
order made under any |law providing for preventive detention
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the authority naking the order shall, as soon as may be,
conmuni cate to such person the grounds on which the order
has been made and shall afford himthe earliest opportunity
of making a representation against the order."

Article 22(5) has been construed as under in Abdul Karim v.
W Bengal, [1969] 3 SCR 479 at page 486.
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"A person detained under a | aw of preventive detention
has a right to obtain information as to the grounds of
detention and has also the right to make a representation
protesting agai nst an order of preventive detention. Article
22(5) does not expressly say to whomthe representation is
to be made and how the detaining authority is to deal wth
the representation. But it is necessarily inplicit in the
| anguage of Art. 22(5) that the State Governnent to whomthe
representation is made should properly consi der t he
representation as expedi tiously as possi bl e. The
Constitution of an Advi sory Board under Section 8 of the Act
does not relieve the State CGovernnent from the |ega
obligation to consider the representation of the detenu as
soon as it is received by it. On behalf of the respondent it
was said that there was no express language in Art. 22(5)
requiring t he State CGover nirent to consi der t he
representation of  the “detenu. But it is a necessary
implication of ~the llanguage of ‘Art. 22(5) that the State
Government  shoul d consider the representation made by the
detenu as soon as it is nade, apply its mind to it and, if
necessary, take appropriate action. In our opinion, the
constitutional right to make a representati on guaranteed by
Art. *2(5) nust be taken to include by necessary inplication
the constitutional right to a proper consideration of the
representation by the authority to whomit is made."

Vide al so John Martin v. State of Wst Bengal, [1975] 3
SCC 836 at 839; Jayanarayan Sukul v. State ofr WB., [1970] 3
SCR 225 and Haradhan Saha v. State of W B., [ 1975] 3 SCC
198.

We can, therefore, conclude w thout further discussion
that on the plain |anguage of Article 22(5) that Article
22(5) does not provide material for the detenu to  contend
that in addition to his right to nake a representation to
the State Governnent and the Central Governnent, he has a
further right under Article 22(5) to make a representation
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to D.N. Capoor hinself as he( had nade the order of
detenti on.

Turning now to the COFEPOSA Act, the rel evant provisions
to be noticed are Sections 2, 3, 8 and 11. In Section 2
which is the definition section, the words "appropriate
government™ and "detention order” have been defined as
under :

"Section 2. (a) "appropriate Governnment" neans,  as
respects a detention order nade by the Central Governnent or
by an officer of the Central Government or a person-detained
under such order, the Central CGovernnent, and as respects a
detention order made by a State Governnent or by an officer
of a State Governnent or a person detained under such order
the State Governnent:

(b) "detention order" neans an order nmade under - section
3".

Section 3 is the Section which confers powers on the
Central Governnent and the State Governnment to make an
order, either by itself or through one of its officers
having the prescribed rank and specially enmpowered for the
purpose of the section by the Governnent to which he bel ongs
for detaining a person under preventive custody w thout
trial. The section reads as foll ows:

"Section 3. ( 1) The Central Government or the State
Government or any officer of the Central Governnment, not
below the rank of a Joint Secretary to that Governnent,
specially enpowered for the purposes of this section by that
Governnment, or any officer of a State CGovernment, not bel ow
the rank of a Secretary to that Covernment, specially
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enmpower ed for the purposes of this section by t hat
CGovernment, mmy, if satisfied, with respect to any person
(including a foreigner), that with a viewto preventing him
fromacting in any manner prejudicial to the conservation or
augment at i on of foreign exchange or wth a view to
preventing himfrom-

(i) smuggling goods. or

(ii) abetting the smuggling of goods, or

(iii) engaging in transporting or concealing or Kkeeping
smuggl ed goods, or
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(iv) dealing in snuggled goods otherw se than by
engagi ng in transporting or concealing or keepi ng

smuggl ed goods, or

(v) harbouring persons engaged in snmuggling goods or in
abetting the smuggling of goods,

it is necessary so to do, ke an order directing that
such person be det ai ned.

(2) Wen  any -order of detentionis nade by a State
CGovernment or by an officer enpowerd by a State Government,
the State Governnment shall, within ten days, forward to the
Central Covernment a report in respect of the order

(3) For the purposes of clause (5) of article 22 of the
Constitution, the ~‘comunication to a person detained in
pursuance of a detention order of the grounds on which the
order has been nmde shall be made as soon as nmay be after
the detention, but ordinarily not |ater than five days, and
in exceptional circunstances and for reasons to be recorded
in witing, not later than fifteen days, fromthe date of
detention.™

Section 8, which has been enacted to comply wth the
constitutional inperative in Article 22(4) enjoins the
Central CGovernnent and the State Government to constitute
one or nore Advisory Boards and obligates the concerned
government to refer to the Advisory Board the case of every
detenu ordered to be detained by the said governnent, within
a period of five weeks fromthe date of detention. For our
purposes it would suffice if clause (b) of section 8 /alone
is quoted. The cl ause reads as follows:

"Section 8(b)--Save as otherw se provided-in Section 9,

the appropriate Government shall, within five weeks fromthe
date of detention of a person under a detention order nake a
ref erence in respect thereof to the Advi sory Board

constituted under clause (a) to enable the Advisory Board to
nmake the report under sub-clause (a) of- clause (4) of
Article 22 of the Constitution."

section 11 which is the last of the section requiring
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notice per tains to the powers of revocation of /the
State Governnment or the Central CGovernnent ~as/ the

case may be. The relevant is in the follow ng terms:

Section 11(1)--Wthout prejudice to the provisions of
Section 21 of the General C auses Act, 1897, a detention
order may, at any tine, be revoked or nodified--

(a) Notwithstanding that the order has been made by  an
officer of a State Governnment, by that State Governnent or
by the Central Governnent;

(b) Notwithstanding that the order has been nmade by an
of ficer of the Central Government or by a State Government.
by the Central Government.

(2 omtted)’'’

On a reading of the abovesaid provisions, it may be seen
that the power to detain a person under the Act has no; only
been conferred on the Central Governnent and the State
CGovernment but provision had al so been made for the Centra
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Government and the State Government to specially empower any
of its officers holding the mnimum prescribed rank to pass
an order of detention under Section 3(1).

W may now exam ne the schene of the Act and have a
closer 1ook at the provisions set out above to find out
whet her the Act provides for a differentiation being made
between detention orders nade by the Governnent and those
nmade by specially enpowered officers so as to confer an
additional right of representation to detenus subjected to
detention wunder detention orders falling in the latter
category. At the outset, it needs no saying, that in
CGovernment be it Central or State, has to function only
t hrough human agencies, viz. its officers and functionaries
and that it cannot function by itself as ar. abstract body.
Such being the case, even though Section 3(1) provides for
an order of detention being nmade either by the Centra
CGovernment or one of its officers or the State Governnent or
by one of its officers, an order of detention has
necessarily to be nade in either of the situations only by
an officer of the concerned Governnent. It is in acceptance
of this —position we have to see  whether an order of
detention, if passed by an officer of the Governnent
specially enmpowered ~under~ Section 3(1) but not further
enpower ed under the Rul es of of the Governnment to act would
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have the effect of naking the concerned officer t he
Detai ning Authority and not the concerned Governnent itself.
The answer to the question has to be necessarily in the
negative for the follow ng reasons. It has been specifically
provided in Section 2(a) that irrespective of whether an
order of detention is made by the Central Government or one
of its duly authorised officers, the "apropriate Governnent"
as regard the detention order and the detenu will « be the
Central Governnent only and |ikew se whether an order of
detention is nmade by a State CGovernment or one of its duly
aut horised officers the "appropriate Governnent” would be
the State Governnent only as regards the detention order and
the detenu concerned. Secondly, irrespective of whether an
order of detention is nade by the State Governnent or by one
of its officers, the obligation to forward, within ten days
a report to the Central Covernnent in respect of the order
is cast only upon the State Governnent. ~Thirdly, in-the
matter of naking a reference of the case of a detenu to the
Advi sory Board under Section 8(b), the duty of nmaking the
reference is <cast only on the Central Governnent or the
State CGovernnent as the case may be, and not on the  officer
of the Central Governnent or the State GCovernnment if he
makes the order of detention in exercise of (the powers
conferred on himunder Section 3(1). Lastly, Section 11
which deals wth the powers of revocation of the /State
CGover nirent and the Central Governnent provi des t hat
notwi t hst andi ng that on order of detention had been nade by
an officer of a State Governnment, the concerned State
CGovernment as well as the Central Governnment are entitled to
revoke or nodify the order of detention. Sinmlarly, as per
Clause (b) notw thstanding that an order of detention has
been nmde by an officer of the Central Governnent or by a
State Governnent, the Central Governnent has been enpowered
to revoke or nodify an order of detention. The Section does
not confer any power of revocation on an officer of the
Central or State Governnent nor does it enpower the Centra
or State Governnent to del egate the power of revocation to
any of its officers. W may further add that even though
Section 11 specifies that the powers of revocation conferred
on the Central Governnent/State Government are without
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prejudice to the provisions of Section 11 of the Genera
Clauses Act, this reservation will not entitle a specially
enpowered officer to revoke an order of detention passed by
him because the order of the specially enmpowered officer
acquires deened approval’ of the State or Centra
Covernment, as the case may be, automatically and by reason
of such deened approval the powers of revocation, even in
terms of Section 21 of the General Causes Act wll fall
only within the domain of the State Government and/or
Central CGovernnent. In satpal v.state of Punjab, [1982] 1
SCC 12 at page 17 the nature of the power of revocation
PG NO 840
conferred on the State and the Central Government canme to be
construed and the Court held that the power of revocation
conferred on the appropriate Governnent under Section 11 of
the Act is independent of the power of cofirming or setting
aside an order of detention under Section 8(f)." It was
further adunbrated as follows. "The power under Section
11(1)(b) may either be exercised on information received by
the Central Governnent fromits own sources including that
supplied by the State Governnent under Section 3(2), or
fromthe detenu in the formof a petition or representation
It is for the Central Governnent to decide whether or not,
it should revoke the order of detention in a particular
case. The use or the words "at any tine’ under Section 11
gi ves the power of revocation an over-riding effect on the
power of detention under Section 3." These observations
were made by the Court when considering the question whether
a detenu was entitled to concurrently make representations
to the State Governnment and the Central CGovernnent agai nst
an order of detention passed by the State Governnent and
whether in such circunstances the State Covernnent could
cont end that the question of the Central Governnent
considering the representation would arise only after the
State Governnment had considered the representation and
rejected it.
Consequently, the resultant position enmerging from the
Act is that even if an order of detention is nmade by a
specially enmpowered officer of the Central Governnent or
the State Governnent as the case may be, the said order wll
give rise to obligations to be fulfilled by the -CGovernment
to the sanme degree and extent to which it wll stand
obligated if the detention order had been made by the
Govennment itself. If that be so, then it is the concerned
CGovernment that woud constitute the Detaining Authority
under the Act and not the officer concerned who nade the
order of detention, and it is to that Government the detenu
should be afforded opportunity to make representation
agai nst the detention order at the earliest opportunity, as
envi saged under Article 22(5) and not to the officer  naking
the order of detention in order to provide the detenu an
opportunity to make a further representation to the  State
CGovernment and thereafter to the Central CGovernment if the
need arises for doing so. Though an order of detention. his
constitutional obl i gation is only to conmuni cat e
expeditiously to the deter;u the grounds of detention and
also afford himopportunity to make representation to the
appropriate GCovernments against his detention. The only
further duty to be performed thereafter is to place the
representation made by the detenu before the concerned
officer or the Mnister enpowered under the Rules of
PG NO 841
Busi ness of the Government to deal with such representation
if the detenu addresses his representation to the officer
hi nsel f.
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W nmay point out that wunlike in other Preventive
Det enti on Act's such as the National Security Act ,
Mai nt enance of Internal Security Act, Preventive Detention
Act etc. the COFEPOSA Act does not provide for any approva
by the CGovernnent of an order of detention passed by an
officer specially enpowered to make a detention order. In
all the above said Acts, an order of detention passed by an
of ficer specially empowered under the Act will cease to have
force after the expiry of the nunber of days prescribed
under the relevant Act unless the said order is approved by
the Governnent wthin that period. On the contrary, the
COFEPCSA  Act does not provide for the State Governnent or
Central Governnent passing an order of approving of a
detention order nmade by one of its officers and therefore
the detention order will continue to be operative for the
full period of detention unless the order is revoked by the
State Governnent or the Central Governnent or is quashed by
the Court for any reason. This|is an additional factor to
show t hat ‘an order of detention passed by an officer has the
sanme force and status as an order of detention passed by the
CGovernment itself and this could happen only if an order of
detention made by an officer is treated as an order of
detention rmade by the Governnent itself, although through
the instrumentality of an officer enmpowered under Section 3.

It is alsorelevant to clarify at this juncture the
position as regards an order of detention passed by an
of ficer specially enmpowered under Section 3(1) vis-a-vis an
order of detention passed t y another officer  who besides
being enpowered to act under Section 3(1) i also conferred
authority wunder the Rules of Busines of the  Government to
act on behalf of the Governnent this difference in the
conferment of powers upon the officers falling under the two
categories can not have any inpact on the nature of the
detention orders respectively passed by them because the
common factor entitling the officers falling in the two
classes is their enpowernment under Section 3(1) of the Act.
Wt hout such enmpowernent an officer, even if he be enpowered
to act on behalf of the Governnent under the ‘Rules of
Busi ness, cannot pass an order of detention against anyone.
If this position is realised. then it follows that there is
no scope for contending that the deiention order nade by _an
officer empowered to act under the Act —but not having
addi ti onal enpowernent under the Rules of Business of the

CGovernment will not have the effect of mmking the Governnent
the detaining authority and instead woul d nake the officer
PG NO 842

alone the detaining authority and by reason of it stand
obligated to afford opportunity to the detenu to make a
representation to hinself before nmaking his representation
to the State Governnent and the Central Government. It is
also relevant to note that the Act confers powers of
revocation only upon the State Government and the Centra
CGovernment and no provision is nade for an officer ' making
an order of detention to exercise powers of revocation. Wen
such is the case, any insistence upon the officer making the
detention order considering the representation of the detenu

hinmself wll be nothing but a futile and neaningless
exercise. It will therefore, not be to the advantage of the
detenu if it were to be held that in all cases where an

order of detenution is passed by an officer, the very
of ficer should consider the representation in the first
instance and only thereafter the detenu can approach the
State Governnment and the Central Covernment. Moreover, if
for argunent’s sake it is to be assumed that an officer
passing an order of detention is uder a duty to afford the
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det enu an opportunity to nake a representation to hinself in
order to giverelief to him it nay lead to the abuse of
powers vested in the officer. The possibility of an officer
m susing his powers and passing an order of detention
against a person and then revoking it in order to seek
profit for hinself or for other ignoble means, however
renote it may be, cannot be ruled out. This aspect of the
matter has been touched upon in Raj Kishore Prasad, [1982] 3
SCC 10 and the Court which was dealing with the case of a
detenu detained under the Natioal Security Act has set out
the need as to why a representation made by a det enu agai nst
an order of detention made by an officer of the Governnent
shoul d be considered by the Government itself and not by the
of ficer concerned. The rel evant passage reads as foll ows:

"The contention is that constitutionally speaking a duty
is cast on the detaining authority to consider t he
representation. That is of course true. But in view of the
schene of the Act, Parlianent has now nade it obligatory on
the appropriate Government to consider the representation
This is ' done presumably to provide an effective check by
the appropriate Governnent on the exercise of power by
subordinate officers Ilike the District Magistrate or the
Conmi ssioner of Police. Therefore, if the appropriate
Government has considered the representation of the detenu
it cannot be said that there is contravention of Article
22(5) or there is failure to consider the representation by
the detaining authority."

PG NO 843

W have already pointed out that wunlike in other
preventive detention acts, the COFEPCSA Act does not provide
for approval by the Central or State Governnent of ‘an order
of detention passed by one of its duly  enpowered officers
and, consequently, an order of detention passed by an
of ficer acquiries 'deenmed appvoal ' by the Government. from
the time of its issue and by reason of it, the Governnent
becomes the detaining authority and thereby constitutionally
obligated to consider the representati on nade by the detenu
wi t h ut most expedition.

We shall now see whether there. is any logic or rationa
behind the contention that since D.N Capoor had made the
order of detention, the detenu was entitled, as of right to
make a representation to the very sane officer and have the
same considered by him in the first instance before the
detenu availed of his right to nake a representation to the
State Governnment and then if need be ~to the Centra
Government also. The fallacy and misconception underlying
such a contention has been lucidly brought out inKavita v.
Mahar ashtra, [1982] 2 SCR 138 at 146 and again in Masuma v.
Maharashtra, [1982] 1 SCR 288 at 293. The rel evant passage
in Kavita' s case reads as under

"It was suggested that it wuld have been nor e
appropriate if the representati on had been consi dered by the
very individual who had exercised his mind at the initia
stage of nmking the order of detention, nanely the Secretary
to the Governnent, Shri Samant. There is no substance in this
suggestion. The order of detention was not mnmde by Shri
Samant as an Oficer of the State Government specially
enpowered in that behal f but by the State Governnent itself

acting through the instrunentality of Shri Sanmant, a
Secretary to Government auhorised to so act for the
Gover nnent under the Rules of Business. Gover nnent a

busi ness can never get through if the sane individual has to
act for the CGovernnent at every stage of a proceeding or
transaction, however, advantageous it may be to do so. Nor
can it be said that it would be to the advantage of the
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detenu to have the matter dealt with by the sane individua
at all stages. It nay perhaps be to the advantage of the

detenu if fresh minds are brought to bear upon the question
at different stages.
In Masume’ s case the sanme view has been expressed:
"It was the State Government which nmade the order of
PG NO 844
detention and not P.V. Nayak in his individual capacity. The
representation made by the detenu against the order of
detention was also therefore required to be considered by
the State Government and either it could be di sposed of by
P.V. Nayak acting for the State Governnent wunder the
earlier Standing Order dated 18th July, 1980 or the Mnister
of State for Home could dispose it of under the |ater
Standing Order dated 18th July. 1980. Whether P.V. Nayak
considered the representation and disposed it of or the
M nister of State for Home did so would be inmaterial, since
both had authority to act for the State GCovernment and
what ever 'be the _instrunentality, whether P.V. Nayak or
the Mnister of  State for Honme, it would be the State
Government. . which would be considering and dealing wth
the representation. The only requirenent of Article 22(5)
is that the representati on of the detenu nust be considered
by the detaining authority which in the present case is the
State Governnent and this requirenent was clearly satisfied
because when t he M ni ster of State for Hore
consi dered the representation and rejected it, he was acting
for the State Government and the consideration and rejection
of the representation was by the State CGover nrrent .
There is no requirenent express or inplied in any . provision
of the COFEPOCSA that the same person who acts for
the State Governnment in making the ~order~ of ‘detention

nmust also consider the representation of ~the detenu: In
fact, as pointed by Chinnappa Reddy, J. in Snt. Kavita V.
state of Mharashtra, [1982] 1 SCR 138 a CGover nmrent

busi ness can never get through if the sane individual has to
act for the Governnment in every case or proceeding or
transaction. however, advantageous it may be to do so. if
Moreover it would really be to the advantage of the ‘detenu
if his representation is not considered by the sane
i ndi vidual but fresh mnd is brought to bear upon-it. W _do
not therefore, see any constitutional or |ega
infirmty in the representation having been considered by
the Mnister of State for Hone.’

M. Lalit sought to distinguish these decisions by
saying that in both the cases the Secretary to Governnent
issuing the order of detention had the authority to act on
behal f of the Governnent under the Rul es of Business
but D.N. Capoor had no such authority. Since we have pointed
out that a detention order passed by an officer  having
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enpower nent under the COFEPCSA Act to nake an order of
detention would also constitute an order of the Governnent
by reason of deemed approval, we find no nerit in the
contention of M. Lalit. The ratio in these cases woul d have
equal application to cases of the nature we have on hand.

Leaving aside for a monent the absence of any basis in
law or rationale for the contention that if an order of
detention is made by a specially enmpowered officer of the
CGovernment, the detenu acquires a right to have hi s
representation considered in the first instance by the very
sanme officer and if he is not afforded such an opportunity,
it will amunt to a deprivation of his constitutiona
rights, let us viewthe matter froma practical aspect and
on pragmatic considerations. If an order of detention is
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nmade by a specially enpowered officer and if by the tine the
representation of the detenu is received by him the officer
is not there to consider the representation either by reason
of his proceedinng on leave or falling sick or transfer or
retirement or being placed under suspension or death, then
the inevitable consequence would be that the detenu has to
be invariably set at liberty solely on the ground that his
representation had not been considered by the very sane
officer who had passd the order of detention. Can we
concei ve of such a situation or permt such consequences to
follow when it is conmon knowl edge that the services of a
government officer in the same post for any length of tinme
can never be guaranteed. ‘As already stated, the officer may
fall sick or he nay proceed on | eave on other grounds or he
may retire fromservice or he nay be transferred el sewhere
due to exigencies of service etc. If therefore, we are to
sustain the view taken by the H gh Court, it would lead to
the position that even if an order of detention is made on
very valid and justifiable grounds by a specially enpowered
of ficer, " the sustainnent of the order would depend upon
extraneous factors such as the officer not falling sick or
going on leave or retiring fromservice or being transrred
etc. etc. Surely, the Act and the Constitution do not
envi sage such situations. |. is because of these factors Dr.
Chital e contended, 'andin our opinion very rightly, that if
the view of the Hgh Court is to be accepted it would often
lead to a defeasance of the COFEPOSA Act itself and the
purpose for which it was enacted.

W wll now consider the decisions relied on by M.
Lalit for contending that the Hgh Court has not  bal zed a
new trail in holding that since D.N- Capoor  was the

detaining authority he should have conmunicated to and
af f orded opportunity to t he det enu to nake t he
representation to hinmself in the first instance while
inform ng himthat he had a right to make representations to
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the State Governnent and the Central Governnent. The first
two cases Jayanarain v. W Bengal, [1970] 3 SCR 225 and P. K
Chakrabarty v. W Bengal, [1970] 1 SCR 543 were cases
pertaining to detention orders passed under the Preventive
Detention Act by District Magistrate enmpowered under the Act

to pass the detention orders. 1In both the cases the
det ention orders were quashed on the ground that the
gover nirent had failed to consi der t he detenu’ s

representati on expeditiously and instead had sought unbrage
for its action on the ground it had awaited the opinion of
the Advisory Board to which it had forwarded the detenu’s
representation. Wile upholding the detenu’s contentions in
each of the two cases it was observed in passing that
"though Cause 5 (of Article 22) does not in express /'terms
say so it follows fromits provisions that it is the
detaining authority which has to give to the detenu the
earliest opportunity to make representation and to consider
it when so made ..... " Abdus Sukkur v. The State of = West
Bengal, [1973] 1 SCR 680 was a case relating to a detention
order passed under the West Bengal (Prevention of Violent
Activities) Act, by the District Mugistrate, Bardna. Since
t he State Gover nnent had failed to consi der t he
representation made by the detenu for a period of 27 days
wi thout giving satisfactory explanation for the delay, the
detention order was quashed. In so doing the Court observed
t hat "the requirenent about the giving of earliest
opportunity to a detenu to make a representati on agai nst the
detention order would plainly be reduced to a farce and
enpty formality if the authority concerned after giving such
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an opportunity pays no pr onpt attention to the
representation which is subnmitted by the detenu as a result
of that opportunity."

Vimal Chand v. Shri Pradhan & Ors., [ 1979] 3 SCR 1007
was a case where an order of detention was passed under the
COFEPCSA  Act by the Secretary, Government of Maharashtra
Honme Departnment in exercise of the power conferred on him
under Section 3(1) of the Act. The detention order was
gquashed by this Court on the ground that the Governnent had
failed to consider the detenu’ s representati on expeditiously
and i nst ead had post poned consi derati on of t he
representation till the report of the Advisory Board was
received. In the Course of the judgnment it was observed
that the detenu nust be afforded the earliest opportunity of
maki ng a representati on would be rendered illusory "unless
there is a corresponding obligation of the det ai ni ng
authority to consider the representation of the detenu as
early as possible.™

In Tarachand v. State of Rajasthan, AR 1980 SC 2133 the
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gri evance of the detenu detai ned under the COFEPOSA Act was
that he had sent representations to the detaining authority
Vi z.

The State CGovernnment and the Central Covernment on
23.2.1980 but there was a delay of 1 nonth and 5 days in his
representation reaching the State Governnent and even then
t he State Gover nnent had failed to consi der hi s
representation and 'pass orders. Wile striking down the
detention order the Court observed that "it is well settled
that in case of preventive detention of a citizen, Article
22(5) of the Constitution enjoins that the obligation of the
appropriate Governnment or of the detaining authority (State
CGovernment in that case) to afford the earliest opportunity
to make a representation and to consider the representation
speedily."

The attenpt of M. Lalit was to highlight the reference
to the "detaining authority" in the general observations in
the abovesai d cases by taking themout of their context and
build up an argunent that in all those decisions- it has been
laid down that there is a constitutional obligation on every
detaining authority to afford opportunity to the detenu to
make a representation to the detaining authority hinself
before making representations to the State Governnment and

the Central Governnent. 1In order to point out the ms-
conception in the argunment of M. Lalit we have set out in
brief the facts of each case as well. There was no

controversy in any of those cases as to whether the detenu' s
representati on should have been considered by the officer
passing the order of detention or by the Governnment. On' the
other hand the challenge made in all those cases to the
detention orders was on the ground there had been'delay or
failure on the part of the concerned Governnent in
considering the representation. The observations in 'these
decisions, therefore, do not have any relevance to the
debate in this case.

We then come to two other decisions of this Court which
apparently lend support to M. Lalit’s contention. The nore
decisive one is Santosh Anand v. Union of India, L1981] 2
SCC 420. In that case an order of detention made by the
Chief Secretary, Del hi Adm nistration, acting as an officer
speci al |y enpowered under Section 3 of the COFEPCSA Act was
chal l enged on two grounds, viz. (a) that it was obligatory
upon the detaining authority (Administrator) to consider the
representation before sending it to the Advisory Board and
(b) that in any event the detenu’ s representation ought to
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have been considered and rejected by the detaining authority
itself, nanely, by the Chief Secretary but the sane had been
strai ght away considered and rejected by the Adm nistrator,
who under Section 2(f) of the Act was the State Governnent
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for the Union Territory of Del hi, thus depriving the detenu
of his renmedy to approach the Adm nistrator as a higher
authority after the rejection of his representation by the
detai ning authority.

The Court canme to the view "that the continued detention
of the detenu under the order dated April 3, 1979 is liable
to be quashed on the second ground about which facts are
clear and there is no difficulty in accepting the sane." The
Court further held as follows:

"Under Article 22(5), as interpreted by this Court, as
al so under the provisions of Section 11 of the COFEPOSA it
is clear that a representation should be considered by the
detai ning  authority, ~who on a, consideration thereof can
revoke the detention order and if the representation is
rej ected by the detaining authority it is open to the detenu
to approach the State Government for revocation of the order
and failing that it is open to himto approach the Centra
Covernment to get the detention order revoked."

The Court further observed as foll ows:

"It is thus very clear to us that the representation
could be said to have been considered by the Chief Secretary
at the highest but he did not take the decision to reject
the same hinself and for that purpose the papers were
submitted to the Administrator who ultimately rejected the
sane. There 1is no affidavit filed by the Chief  Secretary
before wus stating that he had rejected the representation
The representation was, therefore, not rejected by the
detaining authority and as such the constitutional sateguard
under Article 22(5), as interpreted by this Court, cannot be
said to have been strictly observed or conplied with."

The next decision is Pushpa v. ‘Union of India, [1980]
Suppl SCC 391. The decision was rendered by a single judge
constituting the Vacation Bench of the Supreme Court. That
was also a case of a detenu under the COFEPOCSA Act agai nst
whom an order of detention had been passed by the Chief
Secretary to the Delhi Administration who was  specially
enpowered under Section 3 of the Act. The detention  was
chal | enged on the ground that the representation sent by the
detenu had been considered by the Chief Secretary  hinself,
though he was not Conpetent to reject the representation
and the representati on had not been considered and rejected
by the appropriate Governnent viz. the Administrator. The
Court rejected the contention and held as foll ows:
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"There is nothing in the scheme of Article 22 " or the
provi si ons of the COFEPCSA which requires t hat t he
representation ought always to be considered by the
appropriate Government notw thstanding the fact that the
order of detention has been nade by an officer specially
enmpowered in that behalf. Undoubtedly the power to revoke
the detention order under Section 11 is conferred on the
State Government and the Central Governnent whenever an
order of detention is nade by an officer of the State
CGovernment but that does not inply that the initia
representati on which a detenu has a right to make after the
grounds of detention are furnished to him nust of necessity
be made and considered by the State Governnment. In fact, the
representation can and ought to be made to the detaining
authority because it is he who has to apply his mind to the
facts of the case and it is he who has furnished the grounds
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of detention on which he has acted and it is he who has to
be convinced that the action taken by himis unjustified and
requi red reconsideration. After all the purpose of a
representation is to convince the authority to reconsider
its decision which has resulted in the detention of the
detenu. The representation is not in the formof an appea
to the higher authority and, therefore ipso facto it nust go
to the State Governnent. Undoubtedly it woul d be open to the
detenu to make a representati on under Section 11 requesting
either the State CGovernment or the Central Covernnent, as
the case may be, to revoke the order of detention. But the
initial representation that a detenu has a right to nake on
receipt of the grounds of detention would ordinarily be
addressed to the detaining authority because it is that
authority which has taken a decision adverse to the detenu
and which has to be persuaded to re-consider the sane.
Therefore, if the detenu made the representation to the
third respondent who had passed the detention order it was
open to himto consider the sane and after applying his mnd
to accept or reject the same. The failure to submt the
representation addressed to the detaining authority and
considered by him tothe State Governnent, would not
vitiate the detention order:"
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Though these /authorities |end apparent force to the
contentions of M. Lalit we are of the viewthat they cannot
be taken as decisive pronouncenments on-the question of [|aw
rai sed for consideration before us.

In Santosh Anand’ s case (supra) the challenge to the
order of detention was on the grounds and this aspect of
the matter has been noticedin Raj Kishor Prasad’ s case
(supra), while differentiating the decision. The Bench
however, did not go further into the nmatter ‘for not
following the ratio in Santosh Anand’ s case (supra) | because
it was dealing with an order of detention passed under the
National Security Act and Section 8 of the said Act
specifically provided that the detenu nust be /afforded
opportunity at the wearliest point of time to mke a
representation to the appropriate Government and to the
detaining authority. Apart fromthis fact we have to point
out that we do not find any material to substantiate the
view taken by the Bench that Article 22(5) has been
interpreted by the Court and furthernore Section 11 of the
COFEPCSA Act  envisages that a representation should  be
consi der ed by t he detaining authority, who on a
consi deration thereof can revoke the detention order and
if the representation is rejected by the detaining authority
it is open to the detenu to approach the State Governnent
for revocation of the order etc. etc. On the contrary, it
has been held by a Bench of three judges in NP. Unrao v.
B.B. CGujral, [197912 SCR 315 at page 321 that - "it s,
t herefore, wel |l -settled that in case of preventive
detention of a citizen, the Constitution by Article 22(5) as
interpreted by this Court, enjoins that the obligation  of
the appropriate Government to afford the detenu t he
opportunity to nmake a representation and to consider that
representation is distinct fromthe Governnment’s obligation
to constitute a Board and to comuni cate the representation
amongst other materials, to the Board to enable it to form

its opinion and to obtain such opinion." It is pertinent to
note that in that case the order of detention was nade by
the Additional Secretary to the Governnment of I ndi a,

M nistry of Finance (Departnent of Revenue) but even so the
Court held that the Government was the appropriate authority
to consider the representation nade by the detenu and the
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Government had fulfilled its constitutional obligation in
that behalf. Besides we have already pointed out that
Section 11 confers powers of revocation only on the State
Government and the Central Governnment and the Act does not
envi sage or contenplate an officer of the State Governnent
or the Central Government passing an order of detention also
exercising powers of revocation. W nmust, therefore, hold
that the decision in Santosh Anand's case (supra) mnust
stand confined to the facts of that case and it cannot be
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treated as one in which a principle of Ilaw of genera
application in all cases has been enunciated. In fact we my
appositely refer in this connection to a decision by a Bench
of three Judges of this Court in Devji Vellabbhai Tandal wv.
Admi nistrator, [1982] 3-SCC 222 where it was held that it is
only the administrator in-the Union Territory of Delhi who
is entitled to consider the representation of a detenu and
reject ~the same or accept the same and revoke the order of
detention. The pronouncenent in this case, being one made by
a Bench of three Judges, carries with it nore binding force
than the viewtaken in Santosh Anand’s case.

Turning now to Pushpa’s case, apart from being a
judgrment rendered by a single judge constituting t he
Vacation Bench of the Court, can be distinguished on facts.
The two representations nade by the detenu, in that case,
one through an advocate and the other by the detenu hinself
were both addressed to the Chief Secretary hinself and
secondly no representation was nmade by the detenu to the
appropriate Governnment. These factors had influenced the
Court to hold that the Chief Secretary had acted within his
conpetence in considering the representation addressed to
himand in rejecting the sane and that if the detenu had any
grievance he should have nobved the State  Govenment under
Section 11 to invoke its powers of revocation. |In such
ci rcunmst ances this decision cannot also be treated as one
havi ng precedenti al val ue.

In the light of our discussion our answer to the 'three
posers formulated earlier has to be in the negative. |It,
therefore, follows that we cannot accept or sustain the view
taken by the Hi gh Court for quashing the order of detention
passed agai nst the detenu.

Havi ng settled the position of law, it only remains  for
us to consider whether the order of detention should be
restored and the detenu sent back to custody. On this aspect
of the matter M. Lalit fervently pleaded that this was not
a case where the ends of justice required the detenu being
arrested and placed in custody for the rest of the period of
detention. He stated that the detenu was a young boy of
19/20 vyears and that he had al ready been in custody for 5
nonths and 3 weeks. It was further stated by him that no
adverse information against the detenu had cone to the
notice of the authorities after he was set at liberty by the
Hi gh Court. In such circumstances M. Lalit pleaded that the
Court nmay allow the appeal by the State only in so far _as
the settlenent of the question of lawis concerned and not
going to the extent of ordering the re-arrest of the detenu
In support of his subnmission the |earned counsel placed

PG NO 852
reliance on State
of Bombay v. Purshottam Jog Nayak, [1952] SCR 674,at 676
where the Court, follow ng the precedent in King Enperor v.
Vi mal Bhai Deshpande, |LR 1946 Nagpur 651 at 655 proceeded
to decide the appeal after making it clear that the State
shall not in any event re-arrest the detenu B who had
earlier been detained under Section 3 of the Preventive
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Detention Act of 1950. Dr. Chitale had no serious objection
to the Court followi ng the sane procedure in this case. W,
therefore direct that notw thstanding our holding that the
Hi gh Court was in error in quashing the order of detention
made against the detenu, he will not be re-arrested and
pl aced in custody for the rest of the period of detention

In the result the appeal is allowed and the judgnent and
order of the Hi gh Court are set aside but, however, the
detenu’s release will not be effected.

R S. S. Appeal al | owed.




