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Kar nat aka Admi nistrative Services (Tehsi | dars) Re-
cruitment Special Rules, 1975.’ Preparation of select [|ist

for appointment of Tehsildars--Service Comm ssion--Wether
to foll ow Governnent Order dated Septenber 6, 1969 or July,
9, 1975.

HEADNOTE

The Karnat aka Public Service Conm ssion issued a notifi-
cation on 23rd May 1975 inviting applications from /i n-serv-
ice candidates for recruitnent to 50 posts of Tehsildars. In
para 14 of the notification it was stated that provisions of
1975 Rules, and Rules 7 to 14 of the Karnataka Recruitnent
of CGazetted Probationers (Class | & 11 posts Appointment by
Conpetitive Exam nation) Rules, 1966 shall nutatis mutandis
apply to the conduct of the conpetitive Exami nation and the
provisions of the Karnataka State Cvil Services (CGenera
Recruitnment) Rules, 1957 shall apply in respect of matters
for which no provision is made in the Rules.

In preparing the select |ist and making reservations to
the wvarious categories, the Commission followed the direc-
tions and the procedure as contained in Government = O der
dated 6th Septenber 1969. The State CGovernnment refused to
approve the list and directed the Conmi ssion on 23.4.76 to
prepare the list afresh follow ng the Governnent Order dated
7th July 1975. The Conmm ssion thereupon prepared the  |ist
afresh as per CGovernment Order of 7th July 1975. 1In the
revised list, the appellants nanes did not figure.

The appel |l ants chal |l enged the validity of the Governnent
Order dated 23rd April 1976 as well as the revised list and
the validity of the Governnent Order dated 9th July 1975 by
means of wit petitions before the Hi gh Court on a number of
grounds. The appel |l ants contended that the Governnent Order
dated 7th July 1975 prescribing node of preparing the sel ect
list by naking reservations for various categories was
inconsistent wth the statutory Rule 10 of 1966 Rules, and
further the directions contained therein were violative of
Articles 16(1) and 16(4) of the Constitution of India.
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The Hi gh Court rejected both the contentions holding
that the directions contained in Governnent Order of 9th
July 1975 were not violative of Rule 10(2) and there was no
violation of Article 16 of the Constitution. The Hi gh Court
al so uphel d the Government Order dated 23.4.76 directing the
Conmission to prepare the select list afresh in accordance
with the node prescribed vide Governnent Order of 9th July
1975.

In this Court, the appellants did not pursue their
challenge to the validity of the Governnment Order dated
9.7.75 but they assailed the validity of Governnent O der
dated 23.4.76 wherein the Government directed the Comm ssion
to prepare a revised list in accordance with the Governnent
Order dated 9.7.75 on the ground that the Governnent O der
was not applicable to the pending sel ection

The appel | antsal so urged that the node of selection and
procedure . for making reservations as prescribed by Govern-
ment Order of 9th July 1975 was not applicable to the selec-
tion as ‘advertisenent had been issued in May 1975 and the
process of selection had already commenced prior to the
i ssue of CGovernnent Order dated 9th July 1975, and that the
revised list of successful candi dates prepared by the com
m ssion as per Governnent directions of 23.4.76 was illega
and contrary to the Rules.

On behalf of the Respondents it was submitted that the
list of successful candi dates had been prepared in accord-
ance with CGovernnent Order dated 9th-July 1975, the State
Governnment was justified in insisting upon the Comm ssion to
prepare the list afresh in accordance with ~the directions
contained in the aforesaid order

Al owi ng the Appeals and setting aside the Order of the
H gh Court,

HELD: (1) Were advertisement i's issued inviting appli-
cations for direct recruitnent to a category of posts and
the advertisement expressly states-that selection shall be
made in accordance with the existing rules or Governnent
Oders and if it further indicated the extent of reserva-
tions in favour of various categories, the selection of
candi dates in such a case nust be nade in accordance wth
the then existing Rules and Governnent Orders if any.

(2) Wether the Rul es have retrospective effect or - not
primarily depends upon the |anguage of the Rules and its
construction to ascertain the |legislative intent.

241

(3) Indisputably the Government Order of 9th July 1975
superseded all earlier Governnent Orders including that of
6th Septenmber 1969 but in para Il it saved the selection
which was pending i.e. it saved the reservations already
nmade for any category of post or service in respect of which
advertisenent had al ready been issued before the “issue of
Government Order dated 9th July 1975. Para Il was in the
nature of a saving clause, and the Commission rightly  fol-
| owed the node of selection prescribed under the Governnent
Order in force prior to Government Order of 9th July 1975.
The State Governnent was bound to give full effect to the
provisions of para Il of Government Order dated 9th July
1975. therefore directions contained in its order dated
23.4.76 were illegal [248C E;, 249E]

4. Another aspect of the instant case is that where
advertisenent is issued for direct recruitnment to a category
of posts expressly stating that selection shall be made in
accordance with the existing rules or Government Orders and
also indicates the extent of reservations in favour of
various categories, the selection of candi dates nmust be made
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in accordance with these rules and Governnent Oder. The
candi dates who applied for selection in pursuance of the
advertisenent, acquired vested right for being considered
for selection in accordance with the terms and conditions of
the advertisenent. [249E-(Q

5. In case the recruitnment Rules are anended retrospec-
tively during the pendency of the selection then selection
has to be nmade in accordance with the anended rul es. Wet her
rules have retrospective effect or not primarily depends
upon the language of the Rules and its construction to
ascertain the legislative intent, either by express provi-
sion or by necessary inmplication. If the anended Rules are
not retrospective in nature the selection nust be regulated
in accordance with the existing Rules and orders in force at
the time of advertisenent. [249H 250A- B]

(6) It is a well accepted principle of construction that
Statutory Rule or Government Order is prospective in nature
unless it is expressly or by necessary inplication nade to
have retrospective effect. [251 D

(7) I'n the instant case, para Il of the Governnent Order
dated 9th_ July 1975 made the Governnments intention clear
that the revised directions which are contained in the said
Government Order would not apply to the selection in respect
of which advertisenment had al ready been  issued. Therefore
the node of selectionas contained in Annexure to the Cov-
ernment Order dated 9th July 1975 was not applicable to the

sel ection for filling 50 posts of Tehsildars pending before
the Public Service Conmission. [251G H
242

8. Having regard to the facts the circunstances of the
case. it would be expedient in the interest of justice not
tointerfere with the respondents’ appointnent but the State
Covernment is directed to appoint | the appellants on the
posts of Tehsildars with retrospective effect. If no vacan-
cies are available the State Governnent is directed to
create supernunerary posts of Tehsildars for appointing the
appel | ants agai nst those posts. For purposes, of seniority
the appellants should be placed below the [|ast ‘candidate
appointed in 1976 but they will not be entitled to any back
wages. [252F-G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2270-73
of 1987 & 17 13/1990.

From the Judgnent & Order dated the 11.8.1978 of the
Karnat aka H gh Court in Wit Petition No. 4609/76, 4610/76 &
4611 of 1976.

P.P. Rao and S.R Bhatt for the Appellants.
M Veerappa for the Respondents.
The Judgnent of the Court was delivered by
SINGH, J. Special |eave granted.

These appeals are directed against the judgnent of a
Division Bench of the H gh Court of Karnataka dated August
11, 1978 dismissing the appellants’ wit petition under
Article 226 of the Constitution of India challenging validi-
ty of the revised select list prepared by the Karnataka
Public Service Conm ssion for appointment to the posts of
Tehsi | dars.

In the State of Karnataka recruitnent to the posts of
Tehsildars is regulated by the Karnataka Adm nistrative
Services (Tehsildars) Recruitment (Special) Rules 1975
(hereinafter referred to as 1975 Rules). The Karnataka
Public Service Conmi ssion (hereinafter referred to as the
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Conmi ssion) issued a Notification on May 23, 1975 (published
on My 29, 1975) inviting applications from in-service
candi dates for recruitnent to 50 posts of Tehsildars. Para-
graph 3 of the Notification specified details of the posts
reserved for candidates belonging to Scheduled Castes,
Schedul ed Tri bes and ot her Backward cl asses includi ng 10% of
posts set apart for Ex-Mlitary Personnel. According to the
figures specified, therein, out of 50 posts of
243
Tehsildars, 5 posts were reserved for Ex-MIlitary Personnel
7 posts for Schedul e Castes, 1 post for Schedule Tribes and
13 posts for other Backward classes. Paragraph 3 of the
advertisenent stated that in the event of non-availability
of sufficient nunber of candidates belonging to Schedul ed
Castes. Scheduled Tribes and ot her Backward cl asses or Ex-
Mlitary personnel, for filing to the reserved vacancies,
such vacanci es shall be filled up as per Rules in force. The
Notification further gave details of the witten and viva
voce exam nations. Para 14 of the Notification stated that
the provisions of 1975 Rules and Rules 7 to 14 of the Karna-
taka Recruitnent of Gazetted Probationers (Class | and 11
posts Appointrment by Conpetitive Examination) Rules 1966
(hereinafter referred to as 1966 Rules), shall rmutatis
mut andi s apply to the conduct of the conpetitive exam nation
and the provisions of the Karnataka State Civil Services
(CGeneral Recruitnment) Rules 1957 (hereinafter referred to as
1957 Rules) shall apply in respect of matters for which no
provi si on is made in the Rules. Pur suant to t he
advertisenent, the appellants who were in service of the
State CGovernnent applied for their sel ection and appoi nt nent
to the posts of Tehsildars. After the witten exam nation
and viva voce test the Conmi ssion finalised the list of
successful candi dates and published the sane in the Karnata-
ka Gazette dated March 18, 1976. The Conmi ssion also ' noti-
fied in additional l|ist of successful candidates for ap-
poi ntment to the posts of Tehsildars in accordance with 1975
Rul es, which included the names of the appellants. In pre-
paring the select |ist and nmaking reservation to the various
categories, the Comm ssion followed the directions and the
procedure as contained in the Government Order dated 6th
Sept ember 1969. The State Governnent refused to approve the
list prepared by the Conmission as in its opinion the reser-
vation for the Schedul ed Castes, Schedul ed Tribes and ot her
Backward cl asses shoul d have been made in accordance with
the directions and procedure contained in. the  Governnent
Order dated 9th July 1975. The State CGovernnent by its order
dated 23rd April 1976 directed the Conmi ssion to prepare a
fresh 1list of successful candi dates by nmaking reservations
in accordance with the procedure contained in the Governnent
order dated 9th July 1975. Pursuant to the directions of the
State Governnment the Conmi ssion prepared the select |ist
afresh, after making reservations in accordance w'th the
procedure prescribed by the Governnent Order dated 9th  July
1975, and published the same on 27th May 1976. The appel-
lants’ nanes did not figure in the revised list of candi-
dates. The appellants challenged validity of the Governnent
Order dated 23rd April 1976 as well as the revised |ist
prepared by the Commission and also the wvalidity of the
Government Order dated 9th July 1975, by means of wit
petitions before the H gh Court
244
on a nunber of grounds. A Division Bench of the Hi gh Court
by its order dated 11th August 1978 disnissed the petitions.
Hence these appeals.

The appel |l ants had chal l enged validity of the Government
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Order dated 9th July 1975, prescribing node for preparing
the select list by, making reservation for Schedul ed Castes,
Schedul ed Tribes and ot her Backward cl asses, on the ground
that the sanme was inconsistent with the statutory Rule 10 of
1966 Rules and further on the ground that the directions
contained therein were violative of Articles 16(1) and 16(4)
of the Constitution O India. The Hi gh Court rejected both
the contentions holding that the directions contained in the
CGovernment Order dated 9th July 1975 were not violative of
Rule 10(2) and there was no violation of Article 16 of the
Constitution. The Hi gh Court upheld the Governnent Order
dated 23rd April 1976 directing the Commission to prepare
the select |list afreshin accordance with the nbde pre-
scribed wunder the Governnment Order dated 9th July 1975.
Learned counsel for the appellants did not pursue the chal-
lenge relating to the validity of the Governnent O der dated
9th July 1975 before us instead he assailed the validity of
the State CGovernnent’s Order dated 23rd April 1976 directing
the Commission to prepare a revised list in accordance with
the CGovernment Order dated 9th July 1975, on the ground the
CGovernment _Order was not applicable to the selection

"Learned counsel for the appellants wurged that the
Conmission had rightly prepared the list of successfu
candi dat es published on 18th May 1976 in accordance with the
directions contained in the Government Order dated 6th
Septenber 1969 by maki ng reservati on of posts of Schedul ed
Castes, Schedul ed Tribes and ot her Backward cl asses but the
State Government wongly refused to approve the said list.
He urged that the node of selection and procedure for making
reservation as prescribed by the Governnent Order dated 9th
July 1975 was not applicable to the selection as advertise-
nment had been issued in May 1975, and the process of selec-
tion had already conmenced prior to the issue of the Govern-
ment Order dated 9th July 1975. The revised |ist of success-
ful candidates prepared by the Commi ssion pursuant to the
CGovernnment’s directions dated 23rd April 1976 was illega
and contrary to the Rules. Learned counsel for the /respond-
ents subnmitted that the Governnent Order dated 9th July 1975
prescri bed node of selection and it al so prescribed proce-
dure for making reservations for Schedul ed Castes, Schedul ed
Tribes and other Backward cl asses in supersession of the
earlier Governnent Oder including the Governnent O der
dat ed 6th Septenber 1969 therefore the Conmi ssion was
245
found to follow the procedure as prescribed.in the aforesaid
order in preparing the select list. Since the list of suc-
cessful candi dates had not been prepared in accordance wth
the Governnent Order dated 9th July 1975 the State Govern-
ment was justified in insisting upon the Commssion to
prepare the list afresh in accordance with the directions
contained in the aforesaid Governnment Order

The question which requires determination is, which of
the two CGovernment Orders, namely, 6th Septenber 1969 and
9th July 1975, the Comm ssion was required to be followed in
preparing the select list for appointment to the posts  of
Tehsildars as both the Governnent Orders contained direc-
tions for making reservations in preparing the select 1list.
In order to determine the question, it would be necessary to
refer to the directions contained in the two Governnent
Orders. There 1is no dispute that the recruitment of in-
service candidates for the 50 posts of Tehsildars in dis-
pute, was regulated by the 1975 Rules framed under Article
309 of the Constitution as published in the Gazette on
20th March 1975. Rule 5 laid down that the provisions of
Rules 7 to 14 of 1966 Rules shall nmutatis mutandis apply to
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conduct of conpetitive exanm nation and the provisions of
Karnataka State Civil Services (Ceneral Recruitnment) Rules
1957 shall apply in respect of matters for which no provi-
sion is nade in the Rules. The aforesaid Rules do not pre-
scribe any procedure for preparation of select list or for
maki ng reservations but in view of Rule 5 the provisions of
other Rules are nade applicable. Rule 10 of the Karnataka
Rul es 1966 which provides for reservations for Schedul ed
Castes, Scheduled Tribes and other Backward classes was
applicable in view of Rule 5 of 1975 Rules. Rule 10 of 1966
Rul es i s as under:

"10. Reservation for Schedul ed Castes, Scheduled Tribes and
ot her backward cl asses--(1) There shall be reservation of
vacancies for candidates belonging to Scheduled Castes,
Schedul ed Tribes and other Backward Cl asses to the extent
provided for by the Governnent by any general or specia
orders.

(2) In filling the vacancies to reserved, candi-
dat es who are nenbers of the Schedul ed Castes and Schedul ed
Tri bes " and ot her Backward Classes shall be considered for
appointnent in the order of merit-in which their nanes
appear in the list of successful candidates irrespective of
their relative rank as conpared with other candi dates and to
services according to the reservation nade for themin such
servi ces.

246

(3) If a sufficient nunber of candi dates who are
nmenbers of the Schedul ed Castes, Schedul ed Tribes and ot her
backward cl asses are not avail able for filling up the vacan-
cies reserved for them such vacancies shall be filled up by
t he appoi nt nent of other candidates in thelist.™”

Pursuant to Clause (1) of Rule 10 of the State Governnent
has been providing for reservation of vacancies in favour of
candi dates bel ongi ng to Schedul ed Castes, Schedul ed Tribes
and other Backward cl asses by means ~of executive orders
issued from tine to tine. The Governnment Order dated 6th
Septenber 1969, was issued under 'Rule 10(1) which /provided
that reservations for appointnent to post in the State G vi
Service shall continue to be nade in favour of  Schedul ed
Tribes, Schedul ed Castes and ot her Backward classes to the
extent of 3% 15% and 30% respectively, where the posts are
filled-up by direct recruitnment. Para 5 of —the Governnent
Order directed that the Conmi ssion and other recruiting
authorities shall follow the procedure prescribed in Annex-
ure 2 to the Government Order in making reservations and
preparing list of selected candi dates. There is no - dispute
that the Comm ssion had prepared the select list which was
published on 18th March 1976 in accordance w th the proce-
dure laid down in Annexure 2 to the Governnent Order ~ dated
6t h Sept enmber 1969.

During the pendency of selection, the State Governnent
i ssued the order dated 9th July 1975 revising the extent of
reservation and al so prescribing a different node of ' selec-
tion. Para 4 of that CGovernment Order laid down that while
nmaki ng appointnent to the State Cvil Services, reservation
in favour of Schedul ed Castes, Scheduled Tribes, Backward
Tribes and other Backward classes shall be made to the
extent of 15% 3% 3% and 28% respectively, in case of
direct recruitnent. Para 6 of the Order further directed
that in case of direct recruitment where the selection is
made by the Public Service Comm ssion or any other recruit-
ing authority, the procedure as prescribed in Annexure 2 to
the Order shall be followed in preparing the list of select-
ed candidates. Annexure "to the Order prescribed node of
sel ection, which is quite different than that contained in
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Annexure 2 to the Governnent Order dated 6th Septenber 1969.
It is not necessary to go into the details of the two nodes
as there is no dispute that the Comm ssion had followed the
procedure as prescribed under Annexure .? to the Governnent.
Order dated 6th September 1969 and the list, so prepared was
not approved by the State Government as it was of the opin-
ion that the Commi ssion should have foll owed the nopde of
sel ection as contained in Annexure 2 to the CGovernnent O der
dat ed

247

9th July 1975 in preparing the select |ist.

It appears that the Comm ssion insisted before the State
Governnment that in viewof Para |l of the Government Order
dated 9th July 1975 reservations nade in favour of Schedul ed
Castes, Schedul ed Tribes and ot her Backward cl asses already
notified before the issue of Government Order dated 9th July
1975 remain unchanged therefore the provisions of the Gov-
ernnent” Order dated 6th Septenber 1969 had to be followed
both in regard to reservations and the node of selection.
The State Governnent by its Order dated 23rd April 1976
refused to accept the Commission"s plea and it directed the
Conmi ssion to prepare a revised list in accordance with the
provisions of Government Order dated 9th July 1975. The
State Governnment while rejecting the Comm ssion's plea and
i ssuing the aforesaid direction nade observati ons as under:
"Para 11 of the G O /dated 9th July 1975 supersedes all the
previous Government Oders cited inthe preanble to that
order, including the G O dated 6th Septenber 1969. The same
para states that the order, cane into force with inmediate
effect, but makes only one exception i.e. in the matter of
reservations already made in the cases of posts and serv-
ices, for which advertisenent had beenissued prior. to the
coming into force of the GO dated 9th July 1975. This
nmeans that except in the matter of reservations nade in
posts for which applications had already been called for, in
all other matters the provisions of the GO dated 9th  July
1975 woul d apply. The words are clear that the intention is
also clearly spelt out. Hence so far as the node of selec-

tion is concerned, the one prescribed in Annexure Il to the
G O dated 9th July 1975 will have to be followed in respect
of all selections nade after that date either a Iliteral

construction or a harnonious constructionof the various
clauses of the GO dated 9th July 1975 | eads to the  above
concl usion. For these reasons the Commission's viewthat in
respect of posts already advertised prior to the issue of
the Government Order dated 9th July 1975, the node of sel ec-
tion prescribed in the earlier Government Orders-and to be
followed is not acceptable to Governnent."

In our opinion the State Governnent’'s view was contrary
to the directions contained in para 11 of its Oder /dated
9th July 1975, which is as under:

248

1. This Governnment Order supersedes the CGovernnent
Order cited in the preanble and shall cone into force wth
i medi ate effect, subject to the provision that the reserva-
tion already nmade for any category of posts or service and
advertised before the issue of this Governnent Order shall
remai n unchanged and shall be deened to have been validly
made. Al official nenoranda, Circulars and instructions
i ssued in pursuance of the Governnent Orders superseded by
this Government Order shall also be deened to have been
superseded if such instructions are contrary to the provi-
sions of this Government Order."

(enphasi s supplied).

I ndi sputably the aforesaid Governnent Order superseded all
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earlier Governnent Oders on the subject including the
CGovernment Order dated 6th Septenber 1969 but while super-
seding those orders provision was nade in para 11 to save
the selection which was pending. Para 11 clearly stated
that though earlier CGovernnent Orders |aying down percentage
of reservation required to be made in favour of Schedul ed
Castes, Schedul ed Tribes and ot her Backward cl asses i ncl ud-
ing the nopde of selection in preparing the select |Iist,
stood superseded, but it saved the reservations nade for any
category of post or service in respect of which advertise-
ment had al ready been issued before the issue of the Govern-
ment Order dated 9th July 1975. This follows from the ex-
pression "reservations ‘already made for any category of
posts or service and advertised before the issue of this
Government Order shall be deenmed to have been validly nade".
These directions stipulated that where reservations were
already made and-advertisenent had been issued, and the
sel ection was pending on 9th July 1975, the same shal
remai n unaffected and the selection shall be made in accord-
ance with the earlier Government Orders, and the sane shal
be treated to have been made validly. Para 11 is in the
nature of a saving clause, its object and purpose, was to
save the selectionsin respect of which proceedings had
already been initiated by issuing advertisenent. In view of
the Government’s own directions, as contained in para 11 of
its Oder the amended npde of selection was not applicable
therefore the Conmmission rightly followed the node of the
sel ection prescribed under the Governnent Order dated 6th
Septenber 1969 as adnittedly the said Oder was in force
prior to 9th July 1975.

The State Governnent’'s interpretation of para 11 of its
Order dated 9th July 1975 was incorrect and wong. It failed
to appreciate that in the instant case reservations. had
al ready been made and
249
notified under the advertisenent published on 18th My 1975.
Therefore the conditions precedent contenplated in/para 11
were fully satisfied. In this viewthe selection made by the
conmi ssion by following the reservations and the npde of
sel ection as prescribed under the provisions of the Govern-
ment Order dated 6th Septenber 1969 were deened to have been
made validly in accordance with the provisions of para 11 of
the Governnent Order. It is relevant to point out that the
CGovernment Orders dated 6th Septenber 1969 and 9th July 1975
both had been issued by the Governnent in exercise of its
statutory power under Rule 10 of 1975 Rul es, nmking provi-
sions for reservations and prescribing node of selection. A
CGovernment Order issued in exercise of statutory powers
acquires statutory force, therefore, the provisions / con-
tained in the aforesaid Governnent Oders including the
provi sions of para 11 of the Governnment Order dated 9th July
1975 also acquired statutory character. Though para 11
superseded earlier Governnent Orders but it expressly ‘saved
the pending sel ecti ons where reservations were already made
and advertisenent had been issued. Para 11 being statutory
in nature was binding on the Governnent and the Governnent
had no authority to direct the Commi ssion by means of Adm n-
istrative Order to revise the Select List in accordance with
the anmended node of selection as prescribed under the GCov-
ernment’s Oder dated 9th July 1975. In our opinion the
State Governnent was bound to give full effect to the provi-
sions of Para 11 of the Governnent Order dated 9th July 1975
and therefore directions contained in its order dated 23rd
April 1976 were ill egal

There is yet another aspect of the question. Were
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advertisenent is issued inviting applications for direct
recruitnent to a category of posts, and the advertisenent
expressly states that selection shall be made in accordance
with the existing Rules or Governnment Orders, and if it
further indicates the extent of reservations in favour of
various categories, the selection of candidates in such a
case nmust be nmamde in accordance with the then existing Rul es
and Governnment Orders. Candi dates who apply, and undergo
witten or viva voce test acquire vested right for being
consi dered for selections in accordance with the terns and
conditions contained in the advertisenment, unless the adver-
tisement itself indicates a contrary intention. Generally, a
candi date has right to be considered in accordance with the
terms and conditions set out in the advertisement as his
right crystalises on the date of publication of advertise-
ment, however he has no absolute right in the matter. If the
recruitment Rules are anmended retrospectively during the
pendency of selection, in that event selection nust be held
in accordance wth the anended Rules. Wether the Rul es have
238

retrospective effect or not, primarily depends upon the
| anguage of the Rules and its construction to ascertain the
legislative intent. The legislative intent is ascertained
ei t her by express provision or by necessary inplication, if
the anended Rul es are not retrospective in nature the sel ec-
tion nust be regulated in accordance with the Rules and
orders which were in force on the date of = advertisenent.
Determ nation of this question |argely depends on the facts
of each case having regard to the terns and conditions set
out in the advertisenent and the rel evant Rul'es and orders.
Lest there be any confusion, we would like to make it clear
that a candi date on naking application for a post  pursuant
to an advertisenent does not acquire any vested right for
sel ection, but if he is eligible and is otherwise qualified
in accordance wth the relevant Rules and the terns con-
tained in the advertisenment, he does acquire a vested right
for being considered for selection in accordance wth the
Rules as they existed on the date of advertisenent. He
cannot be deprived of that limted right on the anendnment of
Rul es during the pendency of selection unless the anmended
Rul es are retrospective in nature.

In B.N. Nagarajan & Os. v. State of MWsore & Os.,
[1966] 3 SCR 682, the dispute related to the validity of
appoi ntnent of Assistant Engineers. The Public  Service
Conmi ssion invited applications by issuing Notifications for
appoi ntnent to the post of Assistant Engineers in - Cctober
1958, May 1959 and April 1960. The Commi ssion nade selec-
tion, interviewed the candi dates and sent the select list to
the Government in Cctober/Novenber 1960. But  before the
appoi nt nent coul d be nade the Mysore Public Works, Engineer-
ing Departnment Services (Recruitment) Rules 1960 cane into
force which prescribed different provisions than @ those
prescribed in the earlier Notifications in pursuance wher eof
the Public Service Comm ssion had made the sel ections. ~The
validity of the appointnent nade by the Governnent on the
basis of the selection made by the Conmmi ssion was chal-
| enged. The Hi gh Court quashed the selection and appoint-
ments made in pursuance thereof. On appeal before this
Court, wvalidity of the appointnment were assailed on the
ground that since the appointnents had been nmade after the
amendnment of the Rules the appointnments should have been
made in accordance with the amended Rules. A Constitution
Bench of this Court rejected the contention holding that
since the whol e procedure of issuing advertisenent, holding
interviews and recomendi ng the names having been foll owed
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in accordance wth the then existing Rules prior to the
enforcenent of the anmended Rul es the appointnments nmde on
the basis of the recommendati on nmade by the Public Service
Conmi ssion could not be rendered invalid.
250

In Y.V. Rangaiah v.J. Sreenivasa Rao, [1983] 3 SCC 285
simlar Question arose relating to recruitment by pronotion.
The question was whet her pronotion should be made in accord-
ance with the Rules, in force on the date the vacancies
occurred or in accordance with the anmended Rul es. The Court
observed as under:
"The wvacancies which occurred prior to the amended rules
woul d be governed by the old rules and not by the anended

rules. It is admtted by counsel for both the parties that
henceforth pronotion to the post of Sub-Registrar Grade |11
will be according to the newrules on the zonal basis and

not on the Statewi se basis and, therefore, there was no
guestion of challenging the newrules. But the question is
of filling the vacancies that occurred prior to the anended
rules. W _have not the slightest doubt that the posts which
fell vacant prior to the anmended rules would be governed by
the old rules and not by the new rules.”

The sane view was taken in P. Ganeshwar Rao & Ors. v. State
of Andhra Pradesh & Ors., [1988] Supp. SCC 740. Simlar view
was taken in AOA Calton v. Director of Education & Os., |
1983] 3SCC 33. It is a well accepted principle of construc-
tion that a statutory rule or Governnent Order is prospec-
tive in nature unless it is expressly or by necessary inpli-
cation nade to have retrospective effect. Wiere  proceedi ngs
are initiated for selection by issuing advertisement, the
sel ection should normal Iy be regul ated by the then  existing
rules and Government Orders and any anmendnent of the rules
or the Governnent Order pending the selection should not
affect the validity of the selection nade by the selecting
authority or the Public Service Conm ssion unless the anend-
ed rules or the anended CGovernment orders issued in exercise
of its statutory power either by express provision or by
necessary intendrment indicate that amended Rules “shall be
applicable to the pending selections. See P. Mahendra & Os.
v. State of Karnataka & Ors., [1989] 4 Judgnrent Today SC
459.

In the instant case, para 11 of the Governnent Order
dated 9th July 1975 nmade the Governnent’s intention clear
that the revised directions which were contained in that
CGovernment Order would not apply to the selections in re-
spect of which advertisenent had al ready been issued, there-
fore the nmode of selection as contained in Annexure 2 to the
Government Order dated 9th July 1975 was not applicable to
the selection for filling the 50 posts of Tehsildars pendi ng
before the Public Service Conmi ssion. We are, therefore, of
the opinion that the
251
select list including the additional |ist as prepared by the
conmi ssion and published in March 1976 was | egal and wvalid
and though Government wongly refused to approve the sane.
The State CGovernnment’'s Order dated 23rd April 1976 directing
the Conmission to prepare fresh list in accordance with the
node of selection as contained in Annexure 2 to the Govern-
ment Order dated 9th July 1975 was illegal consequently the

select list prepared afresh by the Conmi ssion pursuant to
the directions of the State Government is not sustainable in
law. Since the additional list prepared by the Conmi ssion

contai ned the nanes of the appellants, they were entitled to
appoi ntnent to posts of Tehsildars. W accordingly allowthe
appeal s set aside the order of the High Court and direct the
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State Governnent to appoint the appellants to the posts of
Tehsildars, on the basis of additional |ist published by the
Comm ssion on 18th March 1976.

During the pendency of the wit petition before the H gh
Court, appointments were nade to the posts of Tehsildars on
the basis of the revised |list prepared by the Commission in
accordance with the directions of the State Governnent dated
23rd April 1976. Pursuant to the interimdirection of the
H gh Court the appointnment orders contained a specific term
that the appointnents woul d be subject to the result of the
wit petition filed by the appellants. Since the appellants
have succeeded, the respondents’ appointnment is liable to be
set aside. The respondents have been working for a period of
about 14 vyears, it would cause great hardship to them if
their appointment is ~quashed, and they are directed to
vacate the office which they have been holding during al
these years. At the sane tinme the appellants have been
wongly denied “their right tothe posts of Tehsildars.
Having regard to these facts and circunstances, we are of
the opinion that it would be expedient in the interest of
justice not to interfere with the respondents’ appointnent
but at the sanme tinme steps should be taken to enforce the
appel lants’ right to the posts of Tehsildars. In this view,
we direct the State Governnent to appoint the appellants on
the posts of Tehsildars with retrospective effect, but if no
vacancies are available the State Government will create
super nunerary posts of Tehsil dars for appointing the appel-
l ants against those posts. W further direct that for pur-
pose of seniority the appellants-should be placed below the
| ast candidate appointed in 1976, but they wll not be
entitled to any back wages. The appellants will be entitled
to pronotion if otherw se found suitable.

In the circunstances of the ,case, parties shall bear their
own costs.

S. B. Appeal s
al | owed.
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