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ACT:

Constitution of 'India, Article 16--Private coll ege taken
over by State CGovernment-Absorption of staff--Consideration
of eligibility for appointnent Readers--Differentiation
between sim/larly situated Readers on ground of draw ng
salary of Rs.600/- or nore on date of take over, whether
amounts to 'denial equal opportunity for enploynent under
Art. 16.

HEADNOTE

The respondents were working as Readers in Khallikote
Col l ege, a private institution which was taken over by the
Oissa Covernment on March-9, 1971. A CGovernnent circular
cont ai ni ng conditi ons governing taking over 'the services of
the teaching staff of Khallikote College, was issued on
March 23, 1971, whereby the respondents were appointed as
lecturers in class Il tenporarily on ad hoc basis’ for a
period of six nmonths. At the end of this period, the nanes
of those Readers who were drawi ng a salary of Rs.600/- " or
nore per nmonth on the date of take-over, were reconmended to
the Public Service Commission for the determination of’
their suitability for appointnment as Readers. The respond-
ents and others who were drawing | ess than Rs.600/- were not
considered eligible for such recomrendation. Their wit
petition against the denial of equal opportunity under Art.
16 was accepted by the H gh Court.

Di sm ssing the appeals by special |eave the Court,

HELD: -- The condition of drawi ng of Rs.600/- or nore on
the date of taking over, which has been laid down in the
circular as a particular qualification for eligibility for
appoi ntnent as Reader and later for consideration of their
suitability by the Public Service Commi ssion for appoi ntment
as Reader, is arbitrary and discrimnatory. It has no
nexus with the object underlying the qualification test in
an educational institution having regard to the npst essen-
tial condition of intrinsic quality and efficiency of the
teachers, and results in denial of equal opportunity to the
respondents in the matter of enploynment under the Govern-
nment under Art. 16 of the Constitution. [719 CD, F-Q

The GCeneral Manager Southern Railway v. Rangachari
[1962] 2 SCR 586, referred.

Sm . Jut hi ka Bhattacharya v. The State of Madhya Pradesh
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and OGthers [1976] SCC 96, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1357-58
of 1975.

(Appeal s by special |eave fromthe judgnent and or der
dated 4-2-1974 of the Orissa Hgh Court in OJ.C  No.
410/ 1971).

M K. Ramarmurthi and B. Parthasarathi, for the appellants.

Gobind Das, N V. Rama Das and G Narayana Rao, for
respondents 1-8 in CA 1357/ 75.

The Judgrment of the Court was delivered by

GOSWAM , J--These appeal s by special |eave are directed
agai nst the judgnment of the Oissa H gh Court of February 4,
1974.

There was a private college known by the name of
Khal | ikote ~College. This is an institution which grew out
of ~a school established
775

in 1856. The managenent had to meet with financia
crisis in the past and obtained financial help in the
shape of |iberal -endowrent under a trust deed fromthe then

zam ndar of Khallikote. The institution, it 1is stated,
becamre one of the premier colleges in the town of Behram
pur, Ganjam District, Oissa.  The  College was at

first affiliated to the Andhra University at Waltair and
thereafter to the Utkal University, and since 1967 it has
been affiliated to the Behranpur University.

The CGovernnent of Orissa took over the managenent of the
College on and from March 9, 1971, and a fornal agr eenment
was executed between the managi ng committee of the College
and the CGovernor of the State. ~The Coll ege was taken over
by the Government in pursuance of the unani nbus resolution
of the managing conmttee of February 18, /1970, and the
transfer to the Governnent was of all the assets of the
Coll ege but without any liability. The nanaging committee
continued to be liable for the outstanding liabilities, if
any, of the College for whi ch Gover nnent was not
l'iable. The College after the take over was adm ni stered
as a Government Coll ege.

The eight wit petitioners in the H gh Court (Respond-
ents herein) were working as Readers in different™ faculties
in the said College on the date of the aforesaid transfer in
the scale of pay Rs.510--860/- whereas the Governnent /'scale
for Readers was Rs.600-1000/-. On the date of take over,
nanely, March 9, 1971, each of the respondents was draw ng a
salary sonewhere |less than Rs.600/-; three of themless by
only Rs. 30/-.

The material particulars of the ten Readers of the
College who were all earlier in private enploynment, includ-
ing the ei ght Respondents, are as follows ‘(Annexure I
Vol ume 11 of the Paper Book):

Sl . Nane Date of Date of Date of Confirned Pay as on
No. Birth 1st pr ono- as 9-3-1971

appoint- tion (date of

nment take over)
1.Sri N N Swany 8-3-34 21-7-58 1-12-68 Reader Rs. 570
2.Sri N. Satapathy 6-9-33 July’59 27-1-70 Reader Rs. 540
3.Sri P.Haridas 10-3-36 25-10-61 25-10-69 Lecturer Rs.540
4. Sri J.J. Rao 16-3-36 7-7-59 1-7-68 Reader Rs. 540
5. Sri K C. Samantra 5-7-70 Lecturer

Al the posts are pernmanent
6. Sri G J. Chineswar
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Rao 30-9-31 3-9-57 1-10-67 Reader Rs. 570
7. Sri Ch. Chandra
Sekhar Patro . . 1-7-35 1-8-58 1-1-57 Reader Rs. 570
8. Sri Narayana
Beher a 1-10-37 2-8-62 13-9-70 Lecturer Rs.510
9. Sri T.K Satyan-
murty 14-9-27 1-7-49 4-5-59 Reader Rs. 660
10. Sri V.S R
Gupt a 28-12-30 1-7-52 4-9-69 Lecturer Rs.600
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It wll appear that five Respondents out of eight were

confirmed as Readers prior to the take over. Three Respond-
ents were confirmed as Lecturers but were pronmpted as Read-
ers prior to the transfer of the Coll ege. The last two
Readers in thelist who. were lucky to draw salary of the
amount of Rs.660/- and Rs.600/- respectively as on the date
of take over, were treated differently by the Governnent
fromthe ei ght Respondents on the sole ground that they were
drawi ng as  Reader salary of nore than Rs.600/-. It is
rather poignant that the tenth Reader in the |ist was only
a-confirmed Lecturer whereas, as already shown, five of the
Respondents were confirned Readers although drawing salary
| ess than Rs. 600/ -

On July 30, 1970, the Government prescribed qualifica-
tions for appointnent as a Reader by a Crcular of that date
addressed to the Director of Public Instructions (Hi gher
Educat i on) Orissa, which appears to supersede the earlier
circulars 'on the subject. It was stated in that «circular
that the "Governnment have been pleased to order that follow
ing principles shall hence forward be followed in the ap-
poi nt nent Readers, nanely,

(a) no officer who has not had at |east 8
years of teaching experience as a Lecturer
woul d be eligible for consideration; and

(b) _the post of Reader shall originally
be filled up by pronotion subject to the
satisfactory performance and conduct of the
officer as a lecturer".

On March 23, 1971, the Governnment issued a'circular. con-
tai ning conditions governing taking over the services of the
teaching staff of the College.  Paras 4 and 5 of that circu-
lar, which are material for our purpose, may be quoted:

"4. The State Governnent shall offer
ad hoc appointnent to all staff inposition on
the date of take over subject to para 5, _—and
sub-para (d) of this paragraph for a period
not exceeding six nonths in-each case, treat-
ing all such staff as fresh entrants to GCov-
ernment service. The final absorption of such
staff in Government service shall be subject
to the follow ng conditions:

X X X X X

(b) That after termnation of services  of
surplus personnel, the cases of staff re-
tained in Class | and Class Il shall" be

referred to the Orissa Public Service Conm s-
sion for determination of their suitability to
hold posts in Cass | or Il as the case nmay
be. The services of those who are not found
suitable by the P.S.C. (Public Service Comm s-

sion) shall also, be term nated by giving one
nmonth’s notice in each’ case. Those found
suitable by the Commission shall be finally

absorbed in respective Trade of the OE S
(Orissa Education Service) for which they are
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f ound
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suitable. It is hereby clarified that at the
time of reference to the P.S.C. for determ na-
tion of suitability for appointnent as Read-
ers, cases of Lecturers of Covernnent Coll ege,
eligible for appoi ntnent as Readers shal
al so be sinultaneously referred to the P.S.C
for consideration agai nst those posts.

X X X X
(c) VWi | e maki ng reference to t he
P.S.C ....... cases of those ad hoc Readers

who woul d have been normally, entitled to pay
of less than Rs.600/- per nonth on 9-3-71 by
application of the formula "mnimmof the
scal e of pay of Readers in force in the Col-
| eges on the date of their appointnment as such
by the Ex-Managing Committee plus one. incre-
nment in that scale for every conpl eted year of
service upto. 9-3-71" would be referred for
determ nation of their suitability for absorp-
tion as-Lecturers only.

X X X X
5. Ad hoc appoi ntnent shall be issued to
all Professors and such of the Readers in

position, who on- the date of take-over were
in receipt of pay of Rs.600/- per nonth or
nore, in the scale of pay Rs.600--1000/-
agai nst posts of Readers.  Readers who on the
date of  take over were in receipt of pay of
l'ess than Rs.600/- —per nonth and all |ectur-
ers in position on that date shall be given
ad hoc appoi nt ment agai nst the post of |ectur-
ers in t he scale of Rs.260--780/- wth
ef fect fromthe date of take over".

X X X X

Basing on the af oresai d provisions of the above
circular the Director of Public Instructions sent on Apri
20, 1971, to each of the Respondents appointnment letters
wher eby they were appointed as Lecturers in Class Il
temporarily on ad hoc basis for a period of six months wth
effect from the forenoon of March 9, 1971, or till the
appointnent is nmade in consultation with the Orissa Public
Service’ Comm ssion, whichever is wearlier; subj ect to
verification of character and antecedents and production of
nmedi cal fitness certificate. Appoint ments were, t hus,
offered to. the Respondents under the ternms and conditions
of take over which have been al ready extracted.

The grievance of the Respondents is that -although they
had all the requisite qualifications for the appointnent as
Reader and they were all holding the posts of Reader before
the take over and five of themwere even confirned Readers
but since under the aforesaid terns of the take over they
were drawing a salary of |less than Rs.600/- on the date of
take over. their names were not referred to the Public
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Service Comm ssion for consideration of their’ suitability
for appointnent as Readers in the Governnent College. It is
not disputed that they are otherw se educationally and by
experience qualified for the post of Reader. The Hi gh

Court found that the requirenent of eight years of teaching
experi ence, as nentioned above, which is needed for appoint-
nent as a Reader is nore than anply fulfilled by each of the
Respondents. The Hi gh Court accepted the Wit Petitions and
held that the Respondents were entitled to consi derati on
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by the Public Service Commi ssion for appointnent as Read-
ers’ and hence these appeals by the State which are con-
fined only to the above question

It is subnmitted by M. Ramanurthi on behal f of the
appel lants that the Hi gh Court erred in directing the Gov-
ernment to take into account, as experience, the service
of the Respondents while they were in the private college
si nce, according to him the necessary qualification is
ei ght years experience in Class Il, Oissa Education Serv-
ice (OE. S.). This submission is based on the Orissa Educa-
tion Service Class | (Recruitment to the College Br anch)
Rul es, 1971, issued on July 19, 1971, produced for the first

time inthis Court. It is submtted that since the Respond-
ents have not = conpleted eight years of service in the
OE S dass II' (Lecturer’'s grade) in Governnent service,

they are not entitled to be considered by the Public Service
Conmi ssi on for appoi ntnment as Readers. W are unable to
accept this subm ssion based on these Rules. These Rul es of
July 19, 1971, were not produced in the H gh Court and the
reason is obvious that these were not relied upon by the
State in connection with the appoi ntnment of the Respondents
as Readers after the College had been taken over by the
CGovernment on March 9, 1971. The argunment has, therefore
to be supported-on the intrinsic strength of the circular
of March 23, 1971.

Apart from this, there isa stronger reason not to.
entertain = this subnmission “at this stage. Even in the
Speci al Leave Petition filed by the State on July 15, 1974,
there was no nention what soever about the aforesaid Rules
and necessarily no ground was taken in the Petition on
the basis of these Rules. Being conscious of this position
M. Ramamurthi filed a Cvil M'scel laneous Petition No.
4069 of 1976 before this Court on April 30, 1976, to urge
this additional ground. ~After hearing M. Ramamurthi we
rejected this prayer for urging the additional ground by
such a bel ated applicati on when the H gh Court had no oppor-
tunity to consider the question

The only question, therefore, which requires deci si on
in these appeals is _whether the Respondents were ' denied
equal opportunity under Article 16 of the Constitution in
the matter of appointnment as Readers under the Governnent
in the manner laid down in the circular of March 23, 1971
The following facts are admtted:

The Respondents and two others, nanely, T.K Sat yan-
murty (No. 9) and V.S.R. GQupta (No. 10) in the list (Annex-
ure |I) were all Readers in the private Coll ege, each. having
put in nmore than eight

779
years of service there as a Lecturer. T. K Satyannmurty was
pronot ed as Reader on 4-5-1969 and was drawing Rs. 660/ - on

the date of taking over. V.S R CGupta ‘was prompted as
Reader on 4-9-1969 and was drawi ng Rs.600/-, the mininum
according to the aforesaid Government circular, on the date
of taking over. He was not even confirmed as a Reader  but
was only confirned as a Lecturer. Anbngst the Respond-
ents, NNN. Swany (No. 1), N Satapathy (No. 2), J.J. Rao
(No. 4), GJ. Chineswar Rao (No. o) and Ch. Chandra Sekhar
Patro (No. 7) mthe list (Annexure 1) were confirmed as
Readers and four of themwere pronoted even earlier than No.
9 and No. 10. It is thus clear that the condition of draw
ing of Rs.600/- or nore on the date of taking over, which
has been laid down in the said circular as a particular
qualification for eligibility for appointnent as Reader and
later for consideration of their suitability by the Public
Service Comm ssion for appointment as Reader, is arbitrary
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and discrimnatory. This condition has no nexus, what ev-
er, wth the object underlying the qualification test in
an educational institution having regard to the nost
essential condition of intrinsic quality and efficiency of
the teachers. It is not unknown that private institutions
generally have great handicaps in the matter of finance
and oftener the teaching staff in a private college has not
the sanme scales of pay and sonetinmes even has rmuch | ower
scales than that of the Government coll eges. It is one
thing to lay down appropriate educational and intelligibly
rel evant qualifications for certain posts in a college and
al so teaching experience of a specified duration but com
plete ignoration, wthout valid reason, of the teaching
experience of a lecturer in a private college, otherw se
qualified, on the sole ground of drawing a particul ar anmount
of salary on-a particular date cannot be countenanced. T.K
Satyanmurty (No. 9) was pronbted as a Reader while in the
private college much later than the four of the Respond-
ents (Nos. 1, 4, 6 and 7 in Annexure |). He happened to;
draw Rs.660/- on the date of take over, while the Respond-
ents were drawing a little llower pay. The former was pre-
ferred and given the ad hoc appoi ntnent of a Reader and was
held as eligible for consideration by the Public Service
Conmi ssion for appointnent as Reader and the clainms of the
Respondents were ignored. Thus even anpbngst the Readers in
the private college, sinmlarly situated, the only ground
for ignoring the clains of the said Respondents was draw ng
of a lesser pay; even thoughit nay be less by Rs.30/-, on
March 9, 1971. This ground for a nbst unreasonable differ-
entiation in picking and choosing from anmongst the enpl oyees
simlarly situated on an absolutely artificial and irrele-
vant consideration results in denial of equal opportunity to
the Respondents in the matter of enpl oyment under the
Government under Article 16 of the Constitution

It is well-settled that under Article 16(1) of the Con-
stitution matters relatingto enploynment not only nean the
initial appointnent but also include all matters relating to
enpl oyment, whether prior or subsequent to the enploynent
and al so include pronotion;, (See The Ceneral Manager, Sout h-
ern Railway v. Rangachari (1).
(1) [1962] 2 SCR 586 2--206SCl/77
780

Qur attention was drawn to a decision of ~tiffs Court
in Sm. Juthika Bhattacharya v. The State of Madhya Pradesh
and Others(1) on behalf of the appellants, wherefromit was
poi nted out that Government could validly -inpose conpara-
tively stringent qualifications for posts in schools taken
over from private nanagenment, since persons there nmay | be
appointed w thout the requisite experience as needed in
CGovernment schools. That case is entirely different. from
the present case. There may be no difficulty in accepting
the position that Government can screen the teachers at the
time of fresh appointnent in Governnment service after taking
over any institution from private managenent. The educa-
tional qualifications and teaching experience which may be
i nsisted upon nmay be appropriately stringent having regard
to the quality of education which Governnent intends to.
impart in the college after taking over the sane from the
private managenent. |f the quondam private enpl oyees in the
College did not fulfil the qualifications, experience and
other requisite conditions, they may not be eligible for
appoi nt nent since Governnent nmay not undertake to take over
all the enpl oyees by mmintaining the billabong of a status
guo ante. Such a position, if taken by the Governnent, is
consistent with inplementation of a correct educati ona
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policy and wll not incur the frowm of Article 16 of the
Consti tution. The question is entirely different when, as
in the present case, the Respondents answering the test of
educational qualifications, as well as, experience of teach-
ing in a recognised private college are discrimnated
amongst the very category of Readers on an irrational and
illusory consideration. Denial of an opportunity to. these
Respondents even for being considered for the post of Reader
is clearly violative of Article 16 of the Constitution.

When a fairly well-recognised institution, as in this
case, run for nore than a century, is conpletely taken over
by the Governnment for nanagenent, it is not nmerely taking
over the land and buildings, tables and chairs. It has to
tackle, at the sane time, a human problem that is to say,
the fate of the teachers and the staff serving that institu-
tion. The institution, with which we are concerned, was
taken over, by consent; as a going educational concern and
it goes without saying that it nust be administered on
sound lines having regard 'to quality, efficiency and
progress ~in all respects. It is understandable that the
enpl oyees had to join the new service under the Governnent,
for the first tine, and so could be, in that sense, fresh

entrants. But to say that the teaching experience of the
Readers in the private institution is conpletely effaced to
the extent 'that they will not be even eligible, on the plea

of absence of teaching experience in Governnent service, for
consi deration for appointnment as Readers is a seriously grim
i ssue. We feel assured that such an argunent had not been
canvassed by the State in the Hi gh Court on the basis of the
Rules of July 19, 1971, since these Rules cane into force
after the take over for which a separate circular had al-
ready been issued to take care of the special exigency.
Action under the CGovernnent-circular of March 23, 1971
alone, was in controversy in the H gh Court. The said
circular took recognition of 'the service in the private
college in the case of two

(1) [1976] 4 SCC 96.
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Readers (Nos. 9 and 10 in Annexure 1). The only differentia
was, therefore, the salary drawn by the Readers on the date
of take over. That action based on the salary aspect under
the said circular had to. stand the test of Article 16 in
the High Court, as well as, before us. the argunent in
favour of conplete erasion of the past teaching expe-
rience in the private college, first tinme presented before
us, fails to take note of the distinction between eligibili-
ty and suitability. Eight years’ teaching experience in/ a
college and the fulfilment of other’ requisite qualifica-
tions make a person eligible for appointnment .as a Reader
but whether he is suitable for selection for the post is
an entirely different matter.

We are, therefore, clearly of opinion that all the Respond-
ents are eligible to be referred to. the Public Service
Conmi ssion for the post of Reader. Their nanes  shall ~ be
referred to the Conm ssion, accordingly. Wether they wll
be suitable for appointnment us Readers will be a nmatter
entirely for due and proper consideration of the Public
Servi ce Conmi ssion whose recommendations will be considered
by the Government in the matter of final absorption. The
H gh Court was right in allowing the .above claim in the
wit applications. The appeals fail and are dismssed wth
cost s.

M R Appeal s di snmi ssed.
782
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