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Leave granted in S. L.P.(C) Nos.16644-45 of 1999.
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The question involved in these  appeal s iswhether
nmenbers of BSF who have resigned fromtheir posts after
serving for ten or nore years but |lessthan 20 years are
entitled to pension/pensionary benefits under the relevant
provi si ons of the Border Security Force Act, 1968
(hereinafter referred to as the BSF Act) and the  Border
Security Force Rules, 1969 (hereinafter referred to as the
BSF Rules) or the Central Cvil Services (Pension) Rules,
1972 (hereinafter referred to as the CCS (Pension) Rules)?

Brief facts of Civil Appeal No. 6166 of 1991  are
thatrespondent filed Civil Wit Petition No.761 of 1998
before the Hi gh Court of H nmachal Pradesh praying for wit
directing the appellants to forthwith release the pension
due to the respondent we.f. 1st March, 1994 and for
rel ease of past arrears of pension with interest. It is the
case of the respondent that he joined the Border Security
Force (hereinafter referred to as BSF) as a constable /on
15.1.1981 and continued to serve till he submitted his
resignation on 11.2.1994, after rendering 12 years and 8
nont hs of service. His resignation was accepted on 1.3.1994
under Rule 19 of the BSF Rul es.

Thereafter, the Governnent of India, Mnistry of Hone
Affairs issued GO dated 27th Decenber, 1995 conveying its
decision to the Directorate General, B.S.F. (Personnel) in
the mtter of adnmissibility of pensionary benefits on
acceptance of resignation under Rule 19 of the Rules. The
GO was passed to finalise the clains made by nunber of
Ex. BSF personnel for getting the pensionary benefits on
acceptance of their resignation under Rule 19. On the basis
of the aforesaid G O, respondent represented to the
I nspector General, BSF on 2nd April, 1996 for grant of
pensi onary benefits. Finally, after receipt of |egal notice
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under Section 80 of CPC, the conpetent authority passed the

fol |l owi ng order No. 3563/ (PF. RK)/97-Est.11/42328 on
3.5.1997: -
In parti al nodi fication of this office or der

No. 3411/ Estt.-11/94/239 dated 28th Feb., 1994 and as approved
by Conpetent Authority, No.810050310 Ex- Nai k Rakesh Kumar of
I of A BSF Acadeny Tekanpur 1is hereby allowed ful
pensionary benefits as admi ssible under rules consequent
upon his resignation fromBSF service, which was accepted
w.e.f. 1st March, 1994 (FN) Rule 19 of BSF Rules.

(Enphasi s added)

However, as the pension was not released the respondent
was required to approach the Hi gh Court. The Hi gh Court
all owed the petition and directed the conpetent authority to
quantify /the  pensionary benefits which the respondent was
entitled to fromthe date of his retirenent i.e. 1.3.1994.
That order is challenged in this appeal

Simlar directions areissued on 22nd July, 1999 by the
Hi gh Court of H nachal Pradesh in Wit Petition No.783 of
1998 which are challenged in Civil Appeal NO 2121 of 2000.

In CGivil Appeal No. of 2001 arising out of SLP
(Givil) Nos.16644-45, it is the case of respondent P.K
Surendran Nair that he was enrolled in BSF in May, 1970. He
resigned fromthe service and hi's resignation was accepted
with effect from 24.1.1981 after conpleting nore than
10-years of service. At that tine pensionary benefits were
not granted to him He subnmitted representation for grant
of pension. By order dated 19.2.1997, conpetent authority
sanctioned full pensionary benefits as adm ssible under the
rules we.f. 24.1.1981. As the pensionary benefits were
not released in favour of the respondent, he approached the
Hi gh Court of Kerala by filing OP No.17228 of 1998 praying
for a direction to the appellants to disburse  pensionary
benefits. The Hi gh Court by interimorder dated 15.10.1998
directed the appellants to di sburse pensionary benefits to
the respondent pending di sposal of the writ petition. That
order was challenged in WA  No.2648 of 1998. After
hearing the parties, by the inpugned judgnent and order
dated 4.3.1999, the Division Bench dismssed the wit appea
by holding that the authority has sanctioned full ~ pension
for the service rendered by the respondent in the BSF in
accordance with Rule 19 of the BSF Rul es and there cannot be
any |egal inpedinent for disbursing the sane. Against that
order, the present appeal is filed.

The learned Additional Solicitor General M. Roht ag
appearing for the Union of India submtted that the inpugned
orders passed by the High Courts are erroneous as the sane
msinterpret Rule 19 of the BSF Rules. It is his contention
that neither the Act nor the rul es nake provision for grant
of pension. The proviso to Rule 19 enpowers the Governnent
to inpose two different penalties if it chooses to permt
resi gnati on. The two penalties provided in sub-clause are:
(i) the officer is required to refund to the Governnent such
amount as would constitute the cost of training given to
that officer; or (ii) it may nmake such reduction in the
pension or other retirenent benefits of the officer if so
eligible as the Governnent nay consider to be just and
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proper in the circunstances. The grant of pension to the
nmenber of the BSF is governed by the CCS (Pension) Rules.
It is his submssion that in case resignation of nenber of
the Force is accepted it would not mean that he has retired
from service. Resi gnhation would mean voluntary act of
quitting the job/service and inplies that enployee though
fit in all respects decides to quit and | eave the service.
As against this, retirement inplies a tenure although it may
not be a full tenure having conpleted in the job and
thereafter enployee |eaves the service. Retirenment can be
at the age of superannuation, conpulsory retirenent or
retirement on exigencies |ike becoming invalid etc. It is
his subm ssion that resignation of an enployee would not
nean that he has retired at the age of superannuation or
there is premature retirenment which may be conpul sory or
because of other exigencies and, therefore, there is no
guestion of grant of any pension to the enpl oyee under the
CCS (Pension) Rules.

The ‘| earned counsel appearing on behalf of respondents
however submitted that Rule 19 is interpreted by the Centra
Government by issuing GO dated 27th Decenber, 1995. It
clarifies that in case of acceptance of resignation of an
enpl oyee after |apse of 10 years of service he is entitled
to get pension. May be that, conpetent authority nay reduce
sonme part of the /pension under proviso to Rule 19 on
resignation being accepted. In any case, -appellants are
estopped from contending that the respondents are not
entitled to get pensionary benefits in view of the G QO

In these natters, |learned counsel for the parties
accepted that for grant of pension nenbers of the BSF are
governed by the CCS (Pension) Rules. However, ' | earned

counsel for the respondents subnitted that Pension Rules are
subject to Rule 19 of the BSF Rules and, therefore, they are
entitled to get pensionary benefits on the basis of GO
issued by the Central Governnent ‘as well as specific orders
passed by the conmpetent authority. It is also stated by the
| earned Additional Solicitor CGeneral that from 14.1.1998
proviso to Rule 19 stood del et ed.

For appreciating the contentions raised by the |earned
counsel for the parties it would be necessary to refer to
Section 8 of the BSF Act and Rule 19 of the Rules whichare
as under:

Section 8.Resignation and withdrawal fromthe post. No
menber of the Force shall be at liberty,

(a) to resign his appointment during the term- of his
engagenent; or

(b) to withdraw hinmself fromall or any of the duties of
hi s appoi nt ment ,

except wth the previous permission in witing of the
prescribed authority.

Rul e 19.Resignation. (1) The Central Government nay,
having regard to the special circunstances of any case,
permt any officer of the Force to resign from the Force
before the attainnment of the age of retirenent or before
putting in such nunber of years of service as nmay be
necessary under the rules to be eligible for retirenent:
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Provi ded that while granting such perm ssion the Centra
Gover nment may:

(a) require the officer to refund to the Government such
amount as would constitute the cost of training given to
that officer; or

(b) make such reduction in the pension or other
retirement benefits of the officer if so eligible as that
CGovernment nmay consider to be just and proper in the
ci rcumst ances.

(2) The Central Governnment nmay accept the resignation
under sub-rule (1) wth effect fromsuch date as it nmay
consi der expedient:

Provided that it shall not be later than three nonths
fromthe date of receipt of such resignation

(3)  The Central GCovernnent may refuse to pernit an
of ficer to resign

(a) if an emergency has been declared in the country
either due to internal disturbances or external aggression
or

(b) if it considers it to be inexpedient so to do in the
interests of the discipline of the Force; or

(c) if the officer has specifically undertaken to serve
for a specific period and such period has been not
expired.

(4) The provisions of this rule shall apply to and in
relation to Subordinate Oficers and Enrolled Persons as
they apply to and in relation to any officer of the Force
and the powers vested in the Central Governnent under
sub-rules (1) and (2) shall be exercised in the case of a
Subordi nate Oficer by a Deputy |nspector-General and 'in the
case of an Enrolled Person by a  Conmandant.

(Enphasi s added)

Bare reading of Section 8 of the Act nakes it clear that
no nenber of the BSF will have right to resign except- with
prior permssion in witing of the prescribed authority.
The | anguage is prohibitory and the menber of the BSF is not
having Iliberty to resign fromhis appointnment (during the
term of his engagenent, however, the prescribed authority
nmay permt the nenber of the BSFto resign in certain
special circunmstances. Rule 19 does not create any right to
pensi on. It is intended to enabl e nenbers of BSF to resign
from force without attracting any penal consequences. For
that, Rule 19 provides that Central CGovernnent having regard
to the special circunstances of any case may permt —any
officer of the force to resign before the attai nnent of the
age of retirenment or before putting in such nunber of years
of service as nmy be necessary under the Rules to be
eligible for retirenent. Discretionary powers are given to
the authority to accept or reject the resignation. Proviso
to Rule 19(1) enpowers the Central Government, while
granting permssion to resign, torequire the officer to
refund to the Governnent such anpunt as woul d constitute the
cost of training given to that officer. Further, if the
officer is eligible to get pension or other retirenent
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benefits, rules enpower the Governnent to make reduction in
the pension or other retirenent benefits.

The next step isonce it is accepted that nenbers of the

BSF are governed by the CCS (Pension) Rules, then the
guestion iswhether a nenber is entitled to get pension on

his resignation before conpulsory age of retirenent or 20
years of service or if he retires or is retired at the age
of 30/33 years of qualifying service. The schene of the
said Rules provides that normally a government servant is
entitled to get pensionary benefits after he retires at the
age of superannuation. There are exceptions for grant of
pensionary benefit in ‘cases where governnent servant
voluntarily retires after conpleting 20 years of qualifying
service and also retires after conpleting 30/33 years of
qual i fying service, invalid pension or conpensate pension or
on conpassi onate grounds etc. Chapter V deals with grant of
pensi ons and the conditions for such grants. As per Rule 35
superannuation pension is to be granted to a governnent
servant. ‘who retires on his attaining the age of conpul sory
retirement. Retiring pension is further given to a
government servant who retires or is retired in advance of
age of compul sory retirenment in accordance wth t he
provisions of Rule 48 after conpleting 30 vyears of
qualifying service or Rule 48-A of the CCS (Pension) Rules
or Rule 56 of the Fundamental Rules or Article 459 of the
G vil Servi ce Regul ati ons. Rule ~ 48- A provides for
voluntary retirement ‘after conpletion of 20 years qualifying
service after giving three months notice in witing to the
appoi nting authority and if such notice is accepted he woul d

get retiring pension. Thereafter, Rule 49 provides for
nmethod of calculation of anount of" pension ‘to such
governnent servant. Rel evant parts of the CCS (Pension)

Rul es for grant of pension are as under: -

35. Super annuation Pension A superannuation pension
shall be granted to a Government servant who is retired on
his attaining the age of conpul sory retirenent.

36. Retiring Pension
A retiring pension shall be granted

(a) to a Governnent servant who retires, or is retired
i n advance of the age of conpul sory retirenment in accordance
with the provisions of Rule 48 or 48-A of these rules, or
Rul e 56 of the Fundanmental Rules or Article 459 of the G vi
Servi ce Regul ations; and

(b) to a Government servant who, on being declared
surplus, opts for voluntary retirenment in accordance wth
the provisions of Rule 29 of these rules.

48. Retirement on conpletion of 30 years qualifying
servi ce.

(1) At any tinme after a Governnent servant has conpl eted
thirty years qualifying service

(a) he may retire fromservice, or

(b) he nay be required by the appointing authority to
retire in the public interest, and in the case of such
retirement the Governnment servant shall be entitled
to a retiring pension:
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48- A Retirement on conpletion of 20 years qualifying

servi ce.

(1) At any tinme after a Governnent servant has conpl eted
twenty years qualifying service, he nay, by giving notice
of not less than three nmonths in witing to the appointing
authority, retire from service.

Pr ovi ded

On behal f of respondents, heavy reliance is placed on Rule 49

whi ch reads thus:
49. Anount of Pension.

(1) 'In" the case of a Governnent servant retiring in
accordance wi-th the provisions of these rules bef ore
conpleting qualifying service of ten years, the anount of
service gratuity shall be calculated at the rate of half
nont hs enol unments for every conpleted six monthly period of
qual i fying service

(2) (a) In the case of a Governnment servant retiring in
accordance with ‘the provisions of these rules after
conpleting qualifying service of not less than thirty-three
years, the ampunt of pension shall be calculated at fifty
per cent of average enolunents, subject to a nmaxinum of four
thousand and five hundred rupees per nensem

(b) In case of a GCovernment servant retiring in
accordance wth the provisions of these rules bef ore
conpleting qualifying service of thirty-three years, but
after conpleting qualifying service of ten years, the anount
of pension shall be proportionate to the anbunt of pension
admi ssible wunder clause (a) and in no case the  anpunt of
pension shall be Iless than Rupees.  three hundred and
seventy-five per nmensem

(c) Notwithstandi ng anything contained in O ause (a) and
Clause (b) the amount of invalid pension shall not be |ess
than the amount of fam |y pension adm ssible under sub-
rule (2) of Rule 54.

(3) In calculating the length of qualifying service,
fraction of a year equal to three nonths and above shall be
treated as a conpleted one half-year and reckoned as
qual i fying service

(4)

Aforesaid procedure wunder Rule 49, is for calculating
and quantifying the amount of pension which a governnent
servant is entitled to if he retires on superannuation or if
he retires or is retired after conpletion of 30 or 33 years
of service or voluntarily retires after conpleting 20 years
of qualifying service and provides:

(a) If the qualifying service is |less than 10 years, the
government servant would not be entitled to get pension but
he would be entitled to receive the amunt of service
gratuity.
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(b) If he has conpleted qualifying service of not |ess
than 33 years, the anpbunt of pension is to be calcul ated at
50% of the average enolunents subject to the maximm
provi ded therein.

(c) In case of governnent servant retiring before
conpleting qualifying service of 33 years, but after
conpleting qualifying service of 10 years, he would get
pension which would be proportionate to the anmount of
pensi on adm ssi bl e under cl ause (a).

(d) The mi ni mum anpunt of pension shall not be | ess than
Rs. 375/ - per nonth.

(e) Lnvalid pension also shall not be less than the
amount | of famly pension adm ssible under sub-rule (2) of
rul e 54.

On the basis of Rule 49, it has been contended that
qualifying service for getting pension would be ten years.

In our view, thi's subm ssion is wthout any basi s.
Qualifying service /is defined under Rule 3(q) to nean
service rendered while on duty or otherw se which shall be

taken into account ' for the pur pose of pensions and
gratuities adm ssible under these rules. Rule 13 provides
that qualifying service by a governnent servant  conmences
from the date fromwhich he takes charge of the post to
which he is first appointed either substantively or in an
officiating or tenporary capacity. This rule nowhere
provides that qualifying service for getting pensionis 10
years. On the contrary, there is specific provision that if
a governnent servant retires before conpleting qualifying
service of 10 years because of 'his attaining the age of
conpul sory retirement, he would not get pension but /would
get the anpunt of service gratuity calculated at the rate of
half nonths enolunments for every conpleted six mnonthly
period of qualifying service. |In these appeals, we are not
required to consider other condi tions —prescribed for
qualifying service as it is admtted that respondent-
nenbers of the BSF have conpleted nore than 10 years  of
qual i fying servi ce. Further cl ause 2(a) of Rule 49
specifically provides for grant of pension if a governnent
servant retires after conmpleting qualifying service of not

less than 33 years. The anount of pension is to be
calculated fifty per cent of average enolunents subject to
maxi mum provided therein. Clause 2(b) upon which/ much

reliance is placed indicates that in case of a governnent
servant retiring in accordance with the provisions of the
Rul es before conpleting qualifying service of 33 years, but
after conpleting qualifying service of ten years, the
pension shall be proportionate to the anmobunt of pension
adm ssible wunder clause (a) and in no case, the anpbunt of
pension shall be |less than Rs.375/- per nmonth. This would
only nmean that in case where government servant retires on
superannuation i.e. the age of conpul sory retirement as per
service conditions or in accordance with the CCS (Pension)
Rul es, after conmpleting 10 years of qualifying service, he
woul d get pension which is to be calculated and quantified
as provided under clause (2) of Rule 49. This clause would
cover cases of retirenent under Rules 35 and 36, that is,
voluntary retirement after 20 years of qualifying service
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conpul sory retirement after prescribed age and such other
cases as provided under the Rules. However, this has
nothing to do with the quitting of service after tendering
resi gnati on. It is also to be stated that Rule 26 of CCS
(Pension) Rules specifically provides that resignation from
a service or post entails forfeiture of past service unless
resignation is submtted to take up, with proper pernission

anot her appointnent under the government where service
qualifies. Hence, on the basis of Rule 49 nenber of BSF who
has resigned fromhis post after conpleting nore than 10
years of qualifying service but |ess than 20 years woul d not
be eligible to get pensionary benefit. There is no other
provision in the CCS (Pension) Rules giving such benefit to
such government servants.

The |earned counsel for the respondents however relied
upon the G O dated 27.12.1995 issued by the Governnent and
submitted that ~on the basis of the aforesaid GO, the
conpetent / authority has passed an order granting pension
and, therefore, the H gh Court was right in giving direction
to the Government to release the pension. It is further
submitted that after interpreting Rule 19 of the BSF Rul es,
the Governnent has power to grant pension to the nember of
BSF who is permtted to resign because of speci a
circunst ances. Special circunstances may be that the nenber
m ght have becone /dnvalid to render service, so his
resignation is accepted. It is also subnmitted that once the
Government has issued administrative instructions which
suppl enent  existing Rules specifically for the nmenbers of
the BSF, it cannot be said that the said GO is against
the statutory rules and, therefore, it is not hinding on the
CGover nrent . For this purpose, reliance is placed on Rule 6
whi ch reads thus: -

6. Case unprovided for.lnregard to any matter ' not
specifically provided for in these rules, it shall be lawfu
for the conpetent authority to do such thing or take such
action as may be just and proper in the circunstances of the
case.

As against this, the | earned Additional — Solicitor
CGeneral submtted that GO nowhere provides that ~such
nmenbers are entitled to pensionary benefits if they are not
el i gible. He submitted that if the interpretation of the
rules given by the conpetent authority ~is against the
statutory rules then it is not binding on the Governnment and
any subsequent order based on such GO would beillegal

In our view, there cannot be any doubt that . Governnent
cannot anmend or substitute statutory rules by administrative
instructions, but if the rules are silent on any particul ar

point, the Government can fill up the gaps and suppl enment
the rules by issuing instructions not inconsistent with the
rul es. Covernment al so can confer certain benefits on its

enpl oyees by administrative order. For finding out whether
by the GO dated 27.12.1995 the Governnent has conferred
certain benefits on the nenbers of the BSF, we would refer
to it as a whole, which is as under: -

To

Al'l Frontier Border

Al SHO BSF including DIG (HQ New Del hi
Al Trg. Institutions

TSU Cenwost o/ CSMI/ Si gnal Regt ./

HQ Arty/ SI W SRO
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Al'l Bns BSF

Al Arty Regts BSF

Sub: GRANT OF PENSI ONARY BENEFI TS ON

RESI GNATI ON UNDER RULE 19 OF THE BSF

RULES, 1969.

Attention is invited to this HQletter No.F35036/3/78-
Staff/BSF/ dated 4th Novenber, 1981 conveying the decision
of the Mnistry of Hone Affairs in the matter of
adm ssibility of pensionary benefits on acceptance of
resi gnati on under Rule 19 of the BSF Rul es, 1969.

2. In this connection the undersigned is directed to
inform that the matter was again referred to the Governnent
to review their decision in order to give pensionary benefit
to nenbers of the BSF on'tendering resignation under Rule 19
of the BSF Rules, 1969. The Mnistry of Home Affairs in
consultation with the Departnent of Pension & Pensioners
Wel fare. ‘has agreed to our proposal and deci ded not to amend
rule 19 —of the BSF Rules, 1969 till such tinme separate
Pension Rules for the BSEF- Personnel are framed. The
Covernment has al so agreed to our views that a nmenber of the
Force is entitled to get pensionary benefits on resignation
under Rule 19 of the said Rules provided he has put in
requi site nunber of years of service and fulfills all other
eligibility conditions.

3. A nunber of Ex-BSF personnel have filed petitions in
various Courts of Law claimng for the grant of pension on
their resignation fromservice under the provisions of rule
19 of the BSF Rules, 1969. Besides this a number of notices
under section 80 CPC are also being received in this regard.

4. Rul e 19(1) of the BSF Rul es, 1969 provides that the
conpet ent aut hority may, having regard to speci a
circunst ances of case permt a nenber of the Force to resign
fromthe Force before attai nment of the age of retirenment or
before putting in such nunber of years of service as may be
necessary under the rules to be eligible for retirenment.
The authority conpetent to grant such permission is also
enpowered to nake such reductions in the pension or other
retirement benefits of a nenber of the Force if so eligible
as it nay consider just and proper in the circunstances  of
t he case.

5. In view of the provisions contained.in rule 19 of
the BSF Rules, 1969 as nentioned in Para 4 above and based
on the approval of the MHA as per para 2 above in future the
authorities who accept the resignation of a nenber of the
Force shall specify in the order the reduction to be nade in
the pension if any as per the provisions contained in
provision (ii) to rule 19(i) of the BSF Rules, 1969. In
case no such reduction is specified in the order regarding
acceptance of resignation it would inmply that no reduction
in the pension has been nade.

6. In order to decide all pending cases including the
ones which are presently under adjudication it is incunmbent
on all authorities to undertake thorough review of al
pendi ng cases. For this purpose cases of resignation
accepted in respect of nenbers of the Force who have not
been allowed pensionary benefits will be reviewed and pass
necessary orders wthin the shortest possible time limt.

In this regard Frontier is G and Heads of Trg. Institutions
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will ensure that these instructions have been conplied wth
by the Units/Establishnments under their admnistrative
control

The aforesaid G O makes it clear that there was a
demand for grant of pensionary benefit on acceptance of the
resignation under Rule 19 and that denand was accepted by
the Governnment. Paragraph 2 of the GO rmakes it clear
that Government has agreed that nmenmber of the BSF is
entitled to get pensionary benefits on resignation under
Rul e 19 provided he has put in requisite nunber of years of
service and fulfills all other eligibility conditions.
Paragraph only reiterates Rule 19. It also clarifies that
authority conpetent to grant permission to resign is also
enmpowered to make reduction in pension if the nmenber of the
BSF is eligible to get such pension. Paragraph 5 provides
that in future the conpetent authority who accepts the
resignation would specify in order the reduction to be made
in the pension if any and if no such reduction is specified
in the worder, it wouldinply that no reduction in the
pension has been made.” Under paragraph 6, directions are
i ssued for pending cases where resignati on was accepted but
pensionary benefits were not allowed and provide that
necessary orders should be passed within shortest possible
tinme. Reading the aforesaid GO as a whole, it no where
reveals Governnents intention to confer any additiona
pensionary benefit 'to the nenbers of the BSF who retired
before conpleting the requisite qualifying  service as
provi ded under the CCS (Pension) Rules. It neither
suppl enents nor substitutes the statutory rules. . The G O
read with Rule 19 of the BSF Rul es woul'd only nean that in
case of resignation and its acceptance by the conpetent
authorities, the menber of the BSF would be entitled to get
pensionary benefits if he is otherwi se eligible for getting
the same wunder the CCS (Pension) Rules and to that extent
Rule 26 which provides for forfeiture of service on
resignation would not be applicable. Hence, there is no
substance in the contention of the |l earned counsel for the
respondents that in viewof the GO —or specific orders
passed by the competent authority granting pensi on
appel l ants are estopped from contendi ng that such officers
are not entitled to get pensionary benefits. As ~stated
above, the G O does not confer any additional benefit.
Even the specific order which is quoted above in favour of
Nai k Rakesh Kumar, the authority has stated that he would
get pensionary benefits as admi ssible under the Rules.
Under the Rules, he is not entitled to get such benefits.

Learned counsel for the respondents submitted that on
the basis of G O, nunber of persons are granted pensionary
benefits even though they have not conpleted 20 years of
service, and, therefore, at this stage, Court should not
interfere and see that the pensionary benefits granted to
the respondents are not disturbed and are released as early
as possible. In our view, for grant of pension the nmenbers
of BSF are governed by CCS (Pension) Rules. CCS (Pension)
Rul es nowhere provide that a person who has resigned before
conpleting 20 years of service as provided in Rule 48-A is
entitled to pensionary benefits. Rule 19 of the BSF Rules
al so does not make any provision for grant of pensionary
benefits. It only provides that if a nmenber of the force
who resigns and to whom permission in witing is granted to
resign then the authority granting such permission nay
reduce the pensionary benefits if he is eligible to get the
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pensi on. Therefore, by erroneous interpretation of the
rules if pensionary benefits are granted to soneone it woul d
not nean that the said nistake should be perpetuated by

direction of the Court. It would be unjustifiable to submt
that by appropriate wit, the Court should direct sonething
which is contrary to the statutory rules. 1In such cases,

there is no question of application of Article 14 of the
Constitution. No person can claimany right on the basis of
decision which is de hors the statutory rules nor there can
be any estoppel. Further, in such cases there cannot be any
consi deration on the ground of hardship. |If rules are not
providing for grant of pensionary benefits it is for the
authority to decide and franme appropriate rules but Court
cannot direct paynent of pension on the ground of so-called
hardship likely to be caused to a person who has resigned
wi t hout conpleting qualifying service for getting pensionary
benefits. As a normal rule, pensionary benefits are granted
to a governnent servant who is required to retire on his
attaining the age of conpul sory retirement except in those
cases where there are special provisions.

In the result, there is no substance in the contention
of the | earned counsel for the respondents that on the basis
of Rule 49 of the CCS (Pension) Rules or on the basis of
G O, the respondents who have retired after conpleting
qualifying service /of 10 years but® before conpleting
qualifying service of 20 years by voluntary retirenent, are
entitled to get pensionary benefits.  Respondents who were
permtted to resign fromservice under Rule 19 of the BSF
Rul es before the attainnent of the age of ~ retirenent or
before putting such nunber of years of service, as may be
necessary under the Rules, to be eligible for retirenent are
not entitled to get any pension under any of the provisions
under CCS (Pension) Rules. Rule 49 only prescribes the
procedure for calculation and quantification of | pension
anmount . . The GO dated 27.12.1995 does not confer any
addi tional right of pension on the BSF enpl oyees.

Hence, the aforesaid appeals are allowed and the
i mpugned orders are set aside. There shall be no order as
to costs.




