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CASE NO. :
Appeal (civil) 3158 of 2002

PETI TI ONER
P. JOHN CHANDY AND COVPANY (P) LTD.

Vs.

RESPONDENT:
JOHN P. THOVAS

DATE OF JUDGVENT: 29/ 04/ 2002

BENCH:
D. P. Mohhapatra & Brijesh Kumar

JUDGVENT:

BRI JESH KUWAR, J.
Leave granted.

The appellant \in this appeal has inpugned the
j udgrment and order dated 26.6.2001 passed by the Keral a
hi gh Court, allowing the civil revision preferred by the
respondent -1 andl ord, setting aside the appellate order and
hol ding that the Rent Controller was justified in passing
an order of eviction of the tenant-appellant under Section
11 (4) (i) of the Kerala Buildings (Lease And Rent
Control) Act 1965.

The facts which do not admt of dispute are that
the accommodation in question originally belonged to the
grand father of the present respondent, who died in the

year 1953. It came down to the father of the respondent
who al so died sone tine 1976. The property ultinmately
cane to the respondent. In the year 1949 Shri P. George,

grand father of the respondent rented out the prenises to
t he appel | ant - conpany which was sub-let to different sub-
tenants fromtime to time. The respondent gave notice to
the appellant on 17.11.1981 to termnate the sub-I|ease
arrangenents but the tenant failed to conply with the
notice. Utinmately John P. Thomms-respondent filed RCP
No. 16 of 1982 in the Court of Rent Controller. Kottayam
The eviction was sought on the ground that the appellant-
tenant had transferred his rights creating sub-leases in
favour of several persons wi thout the consent of the

| andl ord. One of the sub-tenants had even been running a
printing press in the prem ses whereas according to the
case of the landlord the prem ses were let out to the
appel lant for its use as an office and godown. The
petition was contested but the fact of sub-letting was not
denied. On the other hand, it was pleaded that one sub-

| ease was created initially in 1949 itself when the

prem ses were taken by the appellant on rent which fact
was within the know edge of the grand father and the
father of the respondent as well as that of the present
respondent. Admittedly, a few nore sub-|eases were
created in 1970s. Nobody ever objected to the sane. It
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could thus well be presuned that the |andlord had
consented to the sub-letting which was within their
know edge. There does not seemto be any docunent of
| ease. The appellant al so produced one CPW2 in

evi dence who had been one of the Directors of the
appel l ant Co. from 1946 to 1960. According to him
negoti ati ons of rental arrangement took place in his
presence and the arrangenment of letting included sub-
letting as well.

The Rent Controller on consideration of the
evi dence adduced by the parties as well as other materia
on the record cane to the conclusion that there has not
been any positive confernment of right upon the

appellant to sub-let or transfer the rights under the |ease.

Whi | e appreciating the evidence the trial court observed
that in so far the evidence of CPW2 is concerned, in
cross-exam nati on he has stated that there was no
docunent of | ease and had no know edge whet her any

deci sion was taken by the Board of Directors of the
Conpany in regard to the tenancy or the terns thereof.

He al so stated that terns of rental arrangement were not
di scussed and there was no evidence on record which

may have been kept in the records of the conpany
regardi ng the same nor he renenbered what happened in
1949. The trial court considering other parts of his
statement as well found that his evidence was unworthy

of credence and that of an interested person and observed
"therefore | dis-believe CPVW2 and render his evidence as
unreliable". The petition thus filed by the respondent

| andl ord was al | owed holdi ng that there was no consent

of the landlord for sub-tenanci es created by the appell ant.

The tenant filed an appeal before the Rent Contro
Appel l ate Authority, Kottayam The appeal was all owed
by order dated February 21, 1992. The appell ate court
recorded a finding to the effect "in the absence of ‘any
evi dence either oral or docunentary the terns of tenancy
have to be gathered fromthe | ong course of conduct of
the parties ever since conmencenent of the tenancy in
1949". The appellate court considering the facts and
circunstances that the sub-lease was com ng down since
long within the know edge of the landlord and they
havi ng never raised any objection, by their conduct it
could be inferred that the [ andlord had consented to the
sub-letting. The appellate court then also referred to the
statenment of CPW2 who was formerly one of the
Directors of the appellant conpany and was related to the
parties and according to whomthe rent arrangement was
nmade in his presence which enabl ed the tenant-appel lant
to sub-let the prem ses. The appellate court ultinmately
held that having regard to the 1ong course of conduct of
parties it was satisfied that contract of tenancy allowed
sub-letting by the tenant. It further observed "even
assum ng that there was specific stipulation in the
contract of tenancy prohibiting sub-letting, the landlord
by acceptance of rent nust be deermed to have waived his
right to claimeviction on the ground of sub-letting"

Aggri eved by the order passed by the appellate
authority the respondent preferred a revision under
Section 20 of the Kerala Buildings (Lease And Rent
Control) Act 1965. The revision was allowed as indicated
earlier holding that the sub-leases were created in
contravention of Section 11 (4)(i) of the Act. The
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revisional court found that the tenant failed to establish
that in terns of | ease they were entitled to sub-let the
accommodation. Mere inaction or failure on the part of

the landlord to initiate any action in the matter woul d not
amount to conferment of right on the tenant under the

| ease to sub-let nor waiver of the right of the landlord to
get the prem ses vacated could be inferred.

Dealing first with the point of |ease arrangenent in
1949 with consent to sub-let, it may be noticed that it is
principally based on the oral evidence of CPW2.
Undi sputedly there is no witten | ease deed nor conditions
of | ease have been reduced in witing. According to
CPW2 he had been the Director of the appell ant-conpany
during the period starting from1946 to 1960. He was
maki ng the statenment obviously nore than 30 years of the
| ease arrangenent with the appellant in 1949. W find that
the trial court ~has considered and appraised the whole
statenent ‘of CPW2 including his cross-exam nation on
the basis of which the trial court recorded its finding that
his statenent was unworthy of credence and it could not
be clearly made out fromhis statenent that consent for
sub-letting was accorded to the tenant. The statement of
CPW2 has been annexed al ong with the counter-affidavit
filed by the respondent. The | earned appel late authority
tried to place reliance on the statenent of CPVW2 nerely
referring to a part of his statement in -examnation-in-
chief. For proper appraisal of evidence, a Court nust
consi der the whol e statenment. Cross-exam nation
constitutes an inportant part of the statenment of a w tness
and whatever is stated in the exam nation-in-chief, stands
tested by the cross-exam nation. The trial court inits
judgrment has referred to specific parts of the statenent of
SPW2 in cross-exam nation. Such a finding recorded after
apprai sal of the whol e statenent woul d not be negated by
the appell ate court w thout recording cogent reasons for
doi ng so. The finding of the appellate court about the
statenment of CPW2, basing it on picking sone part of the
statenment, ignoring the rest of it, cannot be treated 'to be a
valid finding. It may rather anount to misreading of the
statement or basing a finding ignoring the major and nore
i mportant part of the statement. Such a finding is vitiated
in law and therefore not sustainable at all. [In our view the
Hi gh Court has rightly ignored it and acted according to
the finding recorded by the trial court. The |earned
counsel for the respondent has referred to a case reported
in (1999) 5 SCC. 645Ubai ba versus. Danpdaran
where it has been held that even though revisional power
under Section 20 of the Kerala Buildings (Lease and Rent
Control) Act 1965 may be wi der than that under Section
115 CPC but it does not entitle the court to re-appreciate
the evi dence and substitute its own conclusion in place of
the appellate authority. The proposition of |aw as |aid
down in the above-noted decision cannot be in dispute but
in the present case we find that the trial court had recorded
its finding after appraisal of whole statenment including the
cross-exam nation of the witness whereas the appellate
court took a different view ignoring the major part of the
statement of the witness, particularly made in the cross-
exam nati on which was specifically referred to by the tria
court inits order. Such a finding as recorded by the
appel l ate court certainly | eans to be a perverse finding.
The decision in the case of Ubaiba (supra) woul d be of
no help to the appellant on the facts of the present case.
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Yet another fact which attracts the attention of the

Court is that CPVW2 had nade the statement about sub-
letting sonme tine in the year 1949. It will have no
bearing on the nerits of the present case. The Kerala
Bui | di ngs (Lease and Rent Control) Act 1965 cane into
force in the year 1965. Sub-tenancies have al so been
created, after comng into force of the Act, in the years
1971, 1972 and 1974. There is no statenent of CPW2 in
respect of these sub-tenancies. He could not say anything
about the terns of sub-lease arrangement. In this
background perhaps nmore stress has been on the point of

i mpl i ed consent based on inference drawn fromthe

conduct of the parties. According to the appellate court
the inplied consent of the landlord for sub-letting would
be inferable on account of the fact that there has been

i naction on the part of the landlord for a very long tine
and they raised noobjection whatsoever in the |ast 32
years against the sub-tenancy created by the tenant-
appel l ant.  Yet another circunstance relied upon agai nst
the landlord is that he had been accepting the rent all the
time even though having know edge of 't he sub-tenancy.
Therefore, inplied consent on the part of the landlord is
legally inferable andthe landl ord woul d be taken to have
wai ved his right to take any action in the matter for
evicting the tenant.

The finding of the appellate court which-has not
been accepted by the Hi gh Court takes us to consider the
poi nt of inplied consent due to inaction on the part of the
landlord to take any steps for eviction of the tenant.
Bef ore considering the rel evant provision so as to have
proper appreciation of the point, it is observed that
drawi ng i nference fromthe facts established, is not
purely a question of fact. It is always considered to be a
point of lawin so far it relates to inferences to be drawn
fromthe finding of fact. Finding of the fact in the
present case is that after the lease was given to the
appellant in the year 1949 sub-tenanci es had been
created apart fromin the year 1949 itself, in the years
1965, 1971, 1972 and 1974. So as to have a clear factua
position it may be indicated that liability of the tenant to
hand- over possession on account of sub-letting, to the
| andl ord, canme into existence by virtue of Sectionll (4)
(i) of the Kerala Buildings (Lease and Rent Control) Act
1965. Therefore, for the purposes of the above said
provi si on sub-tenanci es created before the enforcenent
of the Act may not have any rel evance. The tenancy is
created after 1965 in the years 1971, 1972 and 1974
woul d clearly be subject-matter of incurring theliability
of the tenant to hand over the possession to the | andl ord.
In this context the observations nade by the appel late
court that no objection was taken by the landlord for the
| ast 32 years is not correct. The respondent had served a
notice on the appellant-tenant in 1981 which is a period
of 10 years from 1971 and 7 years from 1974. It is in so
far factual position and finding of inaction for 32 years
on the part of the landlord is concerned.
We may now turn to the question of inplied
consent in the background of the rel evant provision.
Section 11 (4) (i) of the Kerala Buildings (Lease
and Rent Control) Act 1965 reads as under
11 (4 (i). Alandlord may apply to the Rent
Control Court for an order directing the
tenant to put the landlord in possession of
the buil di ng,
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(i) if the tenant after the conmmencenent of
this Act, w thout the consent of the Iandlord,
transfers his right under the | ease or sub-lets
the entire building or any portion thereof if
the | ease does not confer on himany right to
do so;

Provi ded. . "
A perusal of the relevant provision as quoted above
clearly indicates that the |l andl ord can cl ai m possessi on of
the building fromthe tenant in case of sub-letting by the
tenant w thout the consent of the landlord, in case the
| ease does not confer on the tenant a right to sub-let. The
provi sion provides for "confernment" of right on the
tenant to sub-let the accommpdation. That is to say, so as
to be entitled to sub-let, the tenant nmust be granted that
right +to do so, by the |Iandlord. The expression ‘confer’
is pointer to sonmething done overtly and explicitly. The
neani ng  of the word ‘confer’ as indicated in the Law
Lexi con by P. Ramanat ha Aiyar 2nd Ed. Reprint 2000 at
Page 381 nmeans "to give". "Conferring is an act of
authority-------- men i'n power confer". It is therefore clear
that the conferring indicates sone positive action in
gi ving sonething, may be some right or privilege to
another person. It i's in this background that the word
‘consent’ as occurring in clause (1) of sub-s.(4) of
Section 11 of the Kerala Buil dings (Lease and Rent
Control) Act 1965 is to be seen. According to the said
provision if the | ease does not "confer" a right on the
tenant to sub-let, he cannot do so without the consent of
the landlord. [|f he does so after coning into force of the
Act, he would be liable to be evicted and the possession
be given to the landlord. On reading of the whole
provi sion proposition of inplied consent, in such cases,
woul d not be readily acceptable. The consent of the
| andl ord should be in a positive way, clear cut and
wi t hout amnbiguity since otherwise right to sub-let  is only
to be conferred on the tenant by the landlord inthe lease
itself. It can reasonably be expected that a right which is
otherwi se to be conferred by having such a condition in
the lease itself, consent, in absence thereof, preferably be
inwiting and in case it is not so, it is to be clear cut
wi t hout any anbiguity or shadow of doubt. The conduct
of the landlord which has been mainly taken into
account on the point of inplied consent is his inaction for
a long tine despite the know edge of the fact of sub-
letting by the tenant to other persons. The period of 32
years as indicated by the appellate authority is incorrect
as discussed earlier. Nonetheless it can be said that there
has been inaction on the part of the landlord for sone
years if not 32 years. But inaction in every case does not
necessarily lead to an inference of inplied consent or
acqui escence. In this connection we may refer to Wrds
and Phrases Legally Defined Vol.1 Third Ed. Page 27
where we may first see what has been said about
Acqui escence. It is as follows:

"Mere inactivity on the part of a defendant is
not to be construed as acqui escence in del ay
by the plaintiff. "sleeping dogs, in the form
of sleeping plaintiffs, need not be aroused by
def endants fromtheir slunmbers" (per Roskil

LJ i n Conpagni e Francai se de Tel evi sion v.
Thorn Consuner Electronics Ltd. [[1978]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 8

RCP 735 at 739]); Bremer Vul kan Schiffbau
und Maschi nenfabrik v. South India

Shi ppi ng Corporation [1979] 3 Al ER 194
at 198, per Donal dson J."

It may al so answer the observation of the appellate court
that the landlord by inaction is to be taken to have wai ved
his right to take any action agai nst the tenant.

A distinction has al so been drawn between
‘ Acqui escence’ and ‘Consent’. It is inrelationto a
di spute between a | andlord and a tenant and we again
refer to Wrds and Phrases Legally Defined Vol.1 Third
Ed. Page 314

"[ The Landl ord and Tenant Act 1954,

S.23(4) is concerned with a situation where
an imedi ate |l andl ord or his predecessor in
title has ‘consented’ to a breach of covenant,
or the imedi ate | andl ord has acqui esced in
it.] ‘I agree..that in the context of Section
23(4) of the Act, whatever consent or

acqui escence may nean-in different

contexts, in that context  ’'consent’ is put in
plain antithesis to 'acqui escence’, and that,
therefore, if sonething falls within the
description '"acqui escence’, it is not consent.
The difference which'is pointed out

between the two in this context i's that
"consent’ involves sone affirmative
acceptance, not nerely a standing by and
absence of objection. The affirmative
acceptance nmay be in wiring, which is the

cl earest obviously; it nay be oral; it _may
concei vably even be by conduct, such as
nodding the head in a specific way in
response to an express request for consent.
But it nust be sonmething nore than nerely
standi ng by and not objecting. ‘Bell v Afred
Franks & Bartlett Co. Ltd. [1980] 1 Al ER
356 at 362. C. A per Megaw LJ."

The above observations though no doubt nade in

reference to particular provision, yet they throw sone
[ight on the question of inplied consent that there has to
be sonething nore than nere inaction or |ack of

initiative on the part of the landlord. In <context with the
above, we find our view reinforced on the neaning and
inmport of the word ‘consent’ as used in d. (i), sub.s.(4)
of Section 11 of the Act when read in the background of
the word ‘confer’ in the latter part it will only nmean
that consent has to be with some positive action on the
part of the landlord so that the tenant can be said to have
had the authority to sub-lease his |lease rights. Mere

sil ence may not be enough

Learned counsel for the respondent has placed
reliance upon a decision of this court reported in AIR
1988 S.C. 852 Hiralal Kapur versus Prabhu
Choudhury. The tenant in this case seens to have sub-
let a part of his tenancy to a Trust which started its
activities fromthe prem ses of which |andlord may al so
have been aware. The tenant had al so started paying the
rent by two cheques one in his name and anot her
cheque of the Trust. The rent so tendered was duly
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accepted by the landlord. In some correspondence which
took place between the tenant and the |andl ord, the Trust
was not accepted as a sub-tenant. It was held by this
Court that merely by the fact that the cheque of the Trust
was being accepted as a part of the anobunt of rent and

the fact that |andlord may have the know edge of the fact
that the Trust was using part of the prem ses would not
lead to any inplied inference or consent of sub-lease in
favour of the sub-tenant. For this conclusion no doubt

the letters of the Iandl ord had al so been referred to by
whi ch sub-tenancy was not accepted by the | andl ord yet

the fact remains that Court did not come to the

conclusion that that before witing of those letters it was
to be taken a case of sub-tenancy by conduct. The fact is
that know edge of possession or a part of the
accommodation with the Trust and the acceptance of the

part of the rent by cheque fromthe Trust were not

consi dered conclusive of an inference of consent for sub-
tenancy. ~Yet another case relied upon by the |earned
counsel flor-the respondent is reported in AR 1996 S.C.
2361 equivalent to 1996 (11) SCC 728- Ram Saran

versus Pyare Lal and another. ~In this case also the
tenant surrendered his tenancy rights in favour of a

regi stered Soci ety without consent of the landlord. The

| andl ord had al so started accepting the rent tendered by
the tenant in the nanme of the registered society. It was
hel d that no inference of authorised sub-tenancy could be
drawn nor inference of inplied consent and it was held
that the | andl ord was not estopped from seeking eviction
on the ground of unauthorised sub-letting. The conduct

of the landlord in accepting the rent fromthe society was
held to be of no consequence. W have already observed
earlier that the inference drawn fromfindings of fact is
a legal question. It would not anmount to interfering or
substituting the finding of fact by the revisional court.
Hence the decision in the case of Ubaiba (supra) relied
upon by the | earned counsel for the appellant woul d not

be of any assistance to it.

In view of the discussion held above, we find no
reason to interfere with the order passed by the Hi gh
Court setting aside the orders of the appellate authority
and uphol ding the orders of the trial court, refusingto
draw any inference of inplied consent on the basis of
i nacti on or conduct of the landlord. The consent as
envi saged under Section 11 (4) (i) of the Kerala
Bui |l dings (Lease and Rent Control) Act 1965 woul d
mean consent with sone positive act which may lead to
i nference of conferring right on the tenant to sub-let the
prem ses and nere inaction would not be sufficient to
amount to inplied consent on the part of the |andlord.

In the result, the appeal is dism ssed. However,
there would be no order as to costs.

(Brijesh Kumar)

April 29, 2002
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