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ACT:
Bengal Excise Act, 1909-Ss. 63 and 64- Scope of.
Interpretation | of St at ut es- " Shall be liable to
confiscation" and "nmay order confiscation"-Wether have a
conpul si ve force-"Liabl e"-Mani ng of.

HEADNOTE

Section 63(1) of the Bengal Excise Act, 1909 provides
that whenever an offence punishable under the Act had been
commtted, the intoxicant material ~ and the neans by which
such offence had been committed "shall be liable to
confiscation’. Section 64(1) provides that when the
Magi strate decides that anything is liable to confiscation
under s. 63 he may either order confiscation or _give the
owner an option to pay in lieu of confiscation such fine as
he thinks fit.

The respondent was found carrying contraband ganja in a
car of which he was the owner. The Mgi strate passing the
order of conviction and sentence against him did not pass
orders for the disposal of the contraband goods and
confiscation of the car which was seized.

On the question whether the words "liable to" used in
the context of "confiscation" in s. 63(1) convey an absol ute
i nperative or nerely leave it to the discretion of the
Magi strate to confiscate or not to confiscate the vehicle by
means of which such offence had been committed.

Al'l owi ng the appeal
N

HELD: 1. It is inperative for the Magistrate to pass,
at the conclusion of the trial, in addition to the
convi ction and sentence, an order of confiscation of the car
by means of which the of fence was conmitted. [481 A]

2. The expressions "shall be liable to confiscation"
and "may" in the sections were intended to have a conpul sive
force. As soon as the conditions of s. 63, nanely, that the
conveyance had been wused for carrying the contraband
intoxicant and that the owner of that conveyance was
inmplicated in the conm ssion of the offences are established
the word "may" in s. 64(1) acquires the force of "nust". The
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di scretion of the Magistrate is restricted to a choice
between the two alternatives nentioned in s. 64(1) nanely,
confiscation of the conveyance or inposition of fine in lieu
thereof. [478 F;, 480 G H|

3. Odinarily the word "liable" has been held as
conveying not an absolute obligation or penalty but as
nerely inporting a possibility of attracting such obligation
or penalty even where it is used with the words "shall be."
But a statute is not to be interpreted nerely from the
| exi cographer’s angle. Exposition ex visceribus actus is a
| ong recognised rule of construction. Wrds in a statute
often take their meaning fromthe context of the statute as
a whole; they are not to be construed in isolation. The
purpose of the Excise Act is not nerely to raise revenue but
also to stop free use of intoxicants and illega
473
trade in themwhich has a deleterious effect on public
health and noral's. Thus considered both the expressions are
i ntended to have a conpul sive force. [477 E-H

I ndo- Chi na Steam Navigation Co. Ltd. v. Jasjit Singh
Addl . Collector of Custons & Ors., [1964] 6 SCR 594; held in
appl i cabl e.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON. - Cri m nal Appeal No. 57
of 1972.

Appeal by Special Leave fromthe Judgnent and Order
dated 5-3-1971 of the Calcutta H gh Court in Crl. Revision
No. 35/71.

P. K Chatterjee and G S. Chatterjee for the
Appel | ant .

D. N. Mukherjee for the Respondent.

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal by special |eave is directed
against a judgnent, dated March 5, 1971, of the Hi'gh Court
of Calcutta. The facts are as foll ows:

Abani Mity, respondent herein, and three other persons
were tried by the Magistrate, First Cass, Alipore, District
24-Parganas, in respect of a charge under Section 46(a) of
the Bengal Excise Act, 1909 (hereinafter referred to as the
Act).

On the night of July 29, 1963, at about 7.30 p.m, the
Excise staff intercepted Motor Car No. WBD 8169 at village
Raj pur, Police Station Sonarpur. The car was searched and
t hereupon 199 kgs. 700 granms contraband Ganja was recovered
frominside the car. The respondent, Abani Mity, who was
the registered owner of the car, and held a driving licence
was hinself on the steering wheel. Abani Maity and the three
ot her occupants of the car were arrested. After conpleting
the investigation, a charge-sheet was subnitted ‘against
Abani Maity and his conpanions in respect of an offence
under Section 46(a) of the Act.

During the trial, out of the accused, Robin, died
Kal i pada absconded; and the case proceeded only against
Abani Maity and his coaccused, M hir Bose.

The Magistrate, ultimately, by his order dated August
21, 1970, convicted both the accused persons under Section
46(a) of the Act and sentenced each of themto pay a fine of
Rs. 800/-, and, in default, to suffer six nonths’ rigorous
i mprisonnent. The Magistrate, however, failed to pass orders
for the di sposal of the contraband Ganja, and the
confiscation of the seized car

In the course of the trial, it was established by
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evi dence that the respondent, Abani  Maity, was the
regi stered owner of the car and he was driving the vehicle
at the tine of its interception. It was further

474

established that sone packets of contraband Ganja were
sei zed from underneath the driver’'s seat and some fromthe
| uggage boot which was opened with a key produced by the
respondent. Thus, the evidence on record indubitably
established that the car (Registered No. WBD 8169) was used
for the transport of this contraband Ganja by its owner,
Abani Miity, respondent.

After his conviction, on Novenber 16, 1970, Abani Mity
nmade an application to the Magistrate, praying for return of
the car and the other articles seized by the Excise Staff.
On the sane day, the Magistrate, w thout issuing any notice
to the prosecution, passed an ex-parte order directing
return of the seized car and other articles to the accused-
r espondent..

Agai nst that order, dated Novenber 16, 1970, of the
Magi strate, the State preferred a Revision in the High
Court, which was finally heard by a Division Bench, who, by
an order dated March 5, 1971, affirned the Magistrate's
order relating to the return of the car to the accused-
respondent, but directed confiscation of the Ganja.

M. Chatterjee, appearing for the appellant-State, does
not now request the Court to pass an order of confiscation
of the aforesaid car, obviously because the passing of such
an order after a '|apse of about 16 years fromthe date of
its seizure, wll be an exercise in futility. The |earned
counsel , however, submits that this Court ~should for the
gui dance of the courts below, clarify the | awon the point
so that the efficacy of the provisions contained in Sections
63 and 64 of the Act as an instrument for conbating and
preventing such anti-social crime is not underm ned due to
m sinterpretation or misunderstanding in regard to their
i mport, nature and application

It is contended that as soonias Abani Miity, the owner-
driver of this car was found guilty of using thi's car for
transport of contraband Ganja, the Magistrate was bound in
addition to the conviction of Abani Mity for that offence,
to pass an order for confiscation of the car, or to give its
owner, Abani Maity, an option to pay in Iieu of confiscation
a fine, as the Magistrate thought fit. The point sought to
be nade out is that the words "shall be liable to
confiscation" occurring in Section 63(1) ~read with  sub-
section (1) of Section 64, make it obligatory on the
Magi strate in the event of the conditions |aid down in these
provisions being satisfied, to adopt either of the two
alternatives, nanely, to confiscate the car, or, in lieu of
confiscation, to inpose a fine at the option of its owner.
In support of this contention, reliance has been placed upon
certain observations of
475
this Court in Indo-China Steam Navigation Co. Ltd. v. Jasjit
Si ngh, Additional Collector of Custons & Os(1).

As against this, learned counsel for the respondent,
submits that the words "liable to" wused in the context of
"“confiscation", in Section 63(1) of this Act or in some
ot her penal statutes, do not convey an absol ute inperative;
they are nmerely directory and leave it to the discretion of
the Magistrate to confiscate or not to confiscate the
vehi cl e by neans of which such offence has been conmitted.

Section 63 of the Act defines the things liable to
confiscation, while Section 64 indicates when the order of
confiscation is to be passed by the Magistrate or Collector.
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Section 63 and 64 read as foll ows:

"63 (1). Wenever an offence has been comitted
which is punishable under this Act, the (intoxicant)
materials, steel, wutensils, inplement and apparatus in
respect of or by means of which such offence has been
conmitted shall be liable to confiscation

(2) Any (i ntoxicant) lawful |y i mported,
transported, manufactured; had in possession or sold
along with, or in addition to, any (intoxicant) which
is liable to confiscation under sub-section (1) and the
recept acl es, packages and coverings in which any such
(intoxicant) as first aforesaid, or any such materials,
steel, utensils, inplement or apparatus as aforesaid,
is found, and the other contents, iif any, of such
receptacles or packages, and the aninmals, carts,
vessel s, rafts or other . conveyances used in carrying

the sane shall |ikew se be |liable to confiscation:
Provided that no animal, cart, vessel, raft or
ot her conveyance as aforesaid shall be liable to

confiiscati on unl ess the owner thereof is proved to have
been-inplicated in the comi ssion of the offence.

Expl anati on. - For purpose of this Section "owner"
includes, in relation'to any aninmal car, vessel, raft
or other conveyance.

(a) which is the subject of ~a hire purchase
agreenment, the /person in possession thereof under that

agreenent. "
"64(1). ‘Wwen in any case tried by him the
Magi strate deci des that ~anyt hi ng is [iable to

confi scation under Section
476

63, he nmmy either order confiscation or give the owner

of such an option to pay, in lieu of confiscation, such

fine as the Magistrate thinks fit:

Provided that the Magistrate shall in cases order
confiscation of the intoxicants decided by himto be
liable to confiscation under ‘Section 63.

(2) Whenever anythingis liable to confiscation
under Section 63, and the offender or the /person
entitled to possession is not known or cannot be found,
the case shall be inquired into and determined by the
Col I ector, who may order confiscation:

Provided that no such order shall be nade until
the expiration of two nonths fromthe date of seizing
the thing intended to be confiscated, or, without
giving such person as may, before such expiration
claimany right thereto, an opportunity of being heard
and of producing such evidence as he my like to
produce in support of his claim

Provided further that if the thing in question is
liable to speedy and natural decay, or if the“Collector
is of opinion that its sale would be for the benefit of
its owner, the Collector may at any time direct it to
be sold, and the provisions of this sub-section shall
as early as may be practicable, apply to the net
proceeds of the sale."

It will be seen that the liability to confiscation of a
conveyance, such as, a car or cart or vessel under Section
63 is incurred only if tw conditions are established,
nanely: (a) that the conveyance was used in carrying the
contraband intoxicant, (b) the owner of that conveyance is
inmplicated in the conmi ssion of the offence. In the instant
case, both these conditions were established. It has been
found by all the courts below that the car in question (WBD
8169) was used in carrying and transporting contraband Ganja
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and it was being driven by its owner, Abani Miity, who was
convicted of the offence of possessing and transporting the
contraband Ganja in this car. The liability to confiscation
of the car had, therefore, been incurred.

It may be further marked that in sub-section (2) of s.

63 the Legislature has wused the words "shall be" in the
context of "liable to confiscation". Even, in the proviso to
sub-section (2) the expression "shal |l be liable to
confiscation" has been reiterated. Once

477

the facts essential for incurring the liability to

confiscation are established, the Magistrate has no option
but to adopt any of the two alternative courses indicated in
sub-section (1) of Section 64, that is to say, he may either
order confiscation of that conveyance; or give its owner an
option to pay in lieu of —confiscation, such fine as the
Magi strate thinks fit. The Magistrate cannot just ignore to
adopt any of these al ternatives.

Since sub-section (1) of  Section 64 talks of the
i mposition of fine in lieu of confiscation, it appears that
such an order of confi scation or fine in lieu of
confiscation, is to be passed at the conclusion of the
trial, when after conviction, a sentence for the comn ssion
of the offence is awarded.

It is true that ordinarily, the word "liable" denotes:
(1) "legally subject’ or anenable to"*, (2) "Exposed or
subj ect to or likely to suffer from (something

prejudicial)", (3)  "Subject to the possibility of (doing or
under goi ng somet hi ng undesirable)" (See Shorter Oxford
Dictionary). According to Wbster’'s New Wrld Dictionary,

al so, the word "liable" denotes "something external which
may befall us".
Accordingly, the word "liable" occurring in many

statutes, has been held as not conveying the sense of an
absolute obligation or penalty but” merely inporting a
possibility of attracting such obligation, or penalty, even
where this word is used along with the words "shall be".
Thus, where an American Revenue Statute declared that for
the commission of a certain act, a vessel "shall be'liable
to forfeiture", it was held that these words do not effect a
present absolute forfeiture but only give a right to have
the vessel forfeited under due process of law. (See Kate
Haron, 14 Fed. Cas. 139, 141 6 Sawy. 106) quoted in Words
and Phrases, Vol. 25 page 109. Pernanent Edition, West
Publishing Co.) Simlarly, it has been held that in Section
302, Indian Penal Code, the phrase "shall also be liable to
fine" does not convey a mandate but leave it to the
di scretion of the Court convicting an accused of  the of fence
of nmurder to inmpose or not to inpose fine in addition to the
sentence of death or transportation for life.

But a statute is not to be interpreted nerely fromthe
| exi cographer’s angle. The court nust give effect to the
will and inbuilt policy of the Legislature as discernible
fromthe object and schene of the enactnent and the | anguage
enpl oyed t herein.

Exposition ex visceribus actus is a long recognised
rule of construction. Wrds in a statute often take their
nmeaning fromthe context of the statute as a whole. They are
therefore, not to be cons

478
trued in isolation. For instance, the use of the word "may"
would normally i ndicate that the provision was hot

mandatory. But in the context of a particular statute, this
word may connote a legislative inperative, particularly when
its construction in a pernissive sense would relegate it to
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the unenviable position, as it were, "of an ineffectua
angel beating its wings in a lumnous void in vain". If the
choice is between two interpretations”, said Viscount Sinon
L.C. in Nokes v. Doncaster Amal gamated Collieries, Ltd, (1)
"the narrower of which would fail to achieve the manifest
purpose of the legislation we should avoid a construction
which would reduce the legislation to futility and should
rat her accept the bol der construction based on the view that
Parliament would legislate only for the purpose of bringing
about an effective result".

The provisions of Sections 63 and 64 of the Act are to
be interpreted in the light of this principle. The | anguage
and scheme of the Excise Act, taken as a whole, show that
the purpose of this legislation is not only to raise revenue
but also to control ~and restrict the inport, export,
transport, manufacture and sale of intoxicants. Free and
unrestricted use of intoxicants and illicit trade in
contraband intoxicants not only means a | oss of revenue to
the public exchequer but also has a harnful effect on public
health and ~norals. Mreover, illicit trade and snuggling of
i ntoxicants is often comitted in an organi sed and
cl andestine manner, and-is difficult to detect.

We have, therefore, to adopt that construction of the
expressions "shall ~be liable to confiscation® wused in
Section 3(2) and "may"™ in sub-section (1) of Section 64,
which will preserve the efficacy of the provisions as an
instrument for conbating these anti-social activities, and
reject the other which will render themineffective.

Thus considered, it seens -clear that the expressions
"shall be liable to confiscation® and "may" in the aforesaid
provi sions were intended to have a conpul sive force.

W need not dilate on the topic further. W will close
the di scussion by noticing one decision of this Court which
has been cited by the counsel for the appellant. That case
i s: Indo-China Steam Navigation  Co. Ltd. v. Jasjit Singh
Additional Collector of Customs O's. (ibid), wherein this
Court was considering the i nterpretation of certain
provi sions of the Sea Custons Act.

In dealing with an offence under Section 167(12A) of
the Sea Customs Act, 1878, the Customs Oficer has also to
exercise his jurisdiction under Section 183 of that Act,
whi ch expressly requires
479
the adjudicating Oficer to give an option to the owner of
the offending vessel to pay fine in lieu of confiscation
Question arose as to what was the nature of the
responsibility prescri bed by Secti on 167(12A) .
Gaj endr agadkar, C.J., speaking for the Court elucidated the
posi tion, thus:

"W have already seen that Section 167(12A)
provides that if a vessel contravenes Section 52A, it
shall be Iliable to confiscation and the naster of such
vessel shall be liable to a penalty not exceeding Rs.
1,000/-. Can it be said that the penalty prescribed by
Section 167(12A) may in any given case not be inposed
against the ship on the ground that the contravention
proved against it is of a very trivial character, or
has been the result of an act on the part of a crimina
who acted on his own contrary to the instructions of
the master of the ship? The words used in the third
colum of d. (12A) are that "such vessel shall be
liable to confiscation". The context seens to require
that it is not open to the Custons Authority to refuse
to confiscate the vessel on the ground that there are
any ext enuat i ng ci rcumnst ances surroundi ng t he
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contravention of s. 52A in a given case and that it

woul d be unfair to inpose the penalty of confiscation

Two penalties are prescribed, one is the confiscation

of the ship, and the other is a fine against the

master. In regard to the later penalty, it is within
the discretion of the Custonms Authority to deci de what
amount of penalty should be inposed; just as in the
case of the first penalty it is not open to it to say
that it would not inpose the penalty of confiscation
against the offending ship, soin the case of the
second penalty it is not open to it to say that it wll
not levy any penalty against the naster. In its
di scretion, it may inpose a very snmall fine against the
master if it is satisfied that the master was innocent
and despite his best efforts, he could not prevent the
contravention of s 52A If the two penalties
prescribed by cl. ~(12A) ~had been alternative, the
position rmay have been different, but they are

i ndependent penalties, one is against the ship and the

other i's against the naster; and so, there is no scope

for contending that the Custons Authority may refuse to

i mpose one penalty and inpose the other, or may refuse

to inmpose either of the two penalties. It nust be

regarded as an elenmentary requirenment of clause 12A
that as soon/as the offence referred.to in colum 1 of

the said clause s
480

proved, sone 'penalty has to be  inmposed and cl. (12A)
i ndi cates that two penalties have to be inposed and not
one, there being discretion in regard to the penalty
i nposabl e agai nst the naster as regards the anount of
the said penalty. Therefore, we do not-think it would
be possible to take the view that if there are
ext enuating circunstances attending the contravention
of s. 52A in a given case the Custonms Authority can
refrain from confiscating the vessel. Confiscation of
the vessel is the immediate statutory consequence of
the finding that an of fence under cl. 12A is
established, just as the inmposition of some penalty
agai nst the master is another statutory consequence of
the same contravention.”

The | anguage of Section 167(12A) and 183 of the Sea
Custons Act, is not in pari materia with those of Sections
63 and 64 of the Bengal Excise Act. It was on the | anguage
of these provisions, as they then stood, it was held that
the penalties prescribed under Sections 167(12A) and 183 are
i ndependent and not alternative. The observations, extracted
above therefore, are not applicable in their entirety.
Nevert hel ess, they are a wuseful guide inasnmuch as’ the
expression "shall be liable to confiscation" used in Section
167(12A) in the context of a vessel found in the Custons
waters in circunstances that anmounted to a contravention of
Section 52A, was held to cast on the Customs Authority an
i nperative duty to confiscate such vessel

For all that has been said above and keeping in view
the purpose, the scheme and the |anguage of the provisions
in question, we are of opinion that as soon as on proof of
the conditions necessary under Section 63, a conveyance
incurs the liability to confiscation, the word "may" used in

Section 64(1) acquires the force of "nust", and the
Magi strate is bound to abide by either of the two
alternatives viz., confiscation of the conveyance or

imposition of the fine in lieu thereof in accordance with
that Section. Thus, the discretion of the Magistrate is
restricted to choice between these two alternatives. This
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limted discretion, also, is not to be exerci sed
whinsically, but judicially, in a manner which wll not

emascul ate these provisions or debilitate their potency as
an instrunent for suppressing the nmischief which the
Legislature had in view |In the circunstances of this case
therefore, it was inperative for the Magistrate, to pass, at
t he
481
conclusion of the trial, in addition to the conviction of
the accused-respondent, an order of confiscation of the car
by means of which the of fence was committed.

Wth this clarification of the law on the point, the
appeal stands di sposed of.
P.B.R Appeal all owed.
482




