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1.

facts: -

PART- 1 |
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO. 972 COF 2007
SAMEDEEN L. APPELLANT
VERSUS
STATE OF UTTAR PRADESH  ..... RESPONDENT
ORDER

This appeal arises out of the followng

I sl aman, the deceased herein, daughter of P.W 4

Azeez had been married to Sanmedeen, appellant,

allegedly in the year 1988. As per the prosecution

story,

the accused were not happy with the dowy that

had been given and on several occasions the deceased

had conplained to her parents that she was being ill-

treated both verbally and physically. As a consequence

of

t he

her

t he

their

this ill-treatnment, a Panchayat had been called and
accused had undertaken that they would not harass
any further. The story, further, goes that despite

assurances held out by the accused with regard to

behaviour with the deceased, the ill-treatnent
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conti nued and about ten days before the incident,
I sl aman had returned to her parents' home, but on the
i ntervention of the menbers of the Panchayat, however,
she had returned to her in-laws' hone a few days | ater.
On 26th Septenber, 1994, Sanedeen, the appellant, and
Sul eman, his brother canme to the house of P.W 4 -
Azeez and told to himthat |slaman was m ssing. Azeez,
al ready suspicious about the conduct of the accused,
detained them in his house and inforned the Shahur
Pol i ce about the fact that his daughter was m ssing but
no action was taken by the Police on that conplaint.
On the contrary, on 27th Septenber, 1994, one Ravindra
Kumar |odged a report with the Adarsh Mandi, Shanli
Police Station through Exhibit Ka.l1l that the dead body
of the wife of Samedeen was lying in his sugarcane
field. On receiving this information, a case under
Section 302/201 was registered at the Police Station
agai nst unknown persons. The prosecution story further
goes that dissatisfied with the steps that the police
had taken on the conplaint filed by him Azeez also
nmade a witten conplaint to the Superintendent of
Police, Mizaffar Nagar, Exhibit Ka.2 on the 27th
Septenber, 1994, nmking allegations against Sanedeen
and his famly. On the conpletion of the investigation

a charge sheet under Section 304B/ 34 read with Section
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498A of the IPC was filed against Suleman and Sanedeen
aforesaid, a third brother Subedeen and their parents
Jahoor Hasan and Vakeela and the matter was brought to
trial. The Additional Sessions Judge, Mizaffar Nagar

in the course of his judgnment dated 1st ©March, 2001
held that the date of nmarriage of Sanedeen with Islaman
was uncertain and in this view of the matter, the
question as to whether the death had taken place within
7 years of marriage or that the demand for dowy had
been made soon before death was again not proved on
record. The Court further held that the conplaint
Exhibit Ka.2 was an after thought and had obviously
been created to fill up a lacuna in the prosecution
story and the evidence of P.W4 and PPW 5, (the latter
being the brother of the deceased) with regard to the
demand for dowy etc. was not worthy of belief. The
Court further opined that the version given by P.W 4
with regard to the neeting of the Panchayat was again
not proved on record and having held to the above
effect acquitted all the accused. The State of U P.
thereafter filed an appeal against acquittal before the
Al l ahabad Hi gh Court. The Hi gh Court in the course of
its judgnent observed that the marriage had taken pl ace
on the 22nd Cctober, 1988 as per the statenents of

P.W. 4 and 5, and as the death had occurred within 7
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years thereafter i.e. on 26t" Septenber, 1994 and the
statenents of P.W. 4 and 5 with regard to the demand
of dowy soon before the death read wth the
presunption raised against an accused under Section
113B of the Evidence Act, the case against the husband
I.e present appellant had been proved on record and
havi ng hel d as above reversed the judgnment of the trial
court qua the appellant herein but dismssed the State
appeal with regard to the other four accused. Sanedeen
is the solitary appellant before us after special
| eave.

2. W have heard the l|earned counsel for the
parti es and gone through the record very carefully.

3. At the very outset, we nust enphasise that the
H gh Court appears to have ignored the basic premse in
law that if the trial court had rendered its judgnent
on a proper appreciation of the evidence and that the
findings arrived at were possible thereof and that the
judgnment of the trial court could not be said to be
perverse, no interference was called for. A perusal
of the judgment of the trial court reveals that its
j udgnment cannot by any stretch of inagination be said
to be perverse. The trial court has considered the
various facets of the case which had created a doubt

about the prosecution story inasnmuch as that there was
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uncertainity about the date of the marriage, there was
no evi dence of a demand for dowy soon before the death
or even long before that date and that the story given
in the ocular evidence by PW 4 and PW 5 was a
clear after thought as the issue with regard to the
dowy or the ill-treatnent nmeted out to the deceased
had not been referred to by them in their statenments
under Section 161 C.P.C., even though the statenent
of P.W-5 Mistakeen the deceased's brother had been
recorded about 40 days after the incident. It is also
significant that the H gh Court has chosen to believe
the prosecution story with regard to only one of the
five accused. From a perusal of the evidence in this
case it is quite clear that there was absolutely no
distinction in the role given to all the five accused
and the all egations nmade agai nst them were nore or |ess
identical. W are, therefore, unable to understand as
to how the High Court was in a position to appreciate
the evidence in a way whereby the appellant has been
convicted and the appeal of the State dism ssed qua
four persons. The reasons given by the H gh Court that
as the couple i.e. Islaman and Sanedeen, were |iving
toget her made their case distinct and different vis-a-
vis the other accused nust be rejected for the reason

that in a case of demand for dowy, the couple living
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separately would not be the only determ ning factor and
what is to be seen is the over all nature and quality
of the evidence. As already nentioned above, the
evidence with respect to all the accused is nore or
| ess identical and the Hi gh Court was, therefore, not
justified in making a distinction between the two sets
of accused.

4. W have also gone through the nerits of the
case on the basis of the argunents advanced by the
| earned counsel for the parties. It will be seen that
one of the primary ingredients for conviction under
Section 304B of the IPCis that a demand shoul d be made
soon before the death. No such demand is discernible.
W have also gone through the docunent Exhibit Ka.2
which is a copy of the conplaint allegedly nade by P. W
4 to the Superintendent of Police, Mizaffar Nagar.
Thi s docunment had been produced before the trial court
for the first time on the date when the evidence was
recorded i.e. in August, 1999, i.e. five years after
the incident. W are unable to appreciate as to how
this docunent was taken into evidence as it was
secondary evidence and therefore required to be proved
under Section 65 of the Evidence Act. Even ot herw se,
the story projected therein appears to be unbelievable

and is clearly contradicted by the statenment nade by
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Azeez _ P.W 4 in the course of his testinony. It is
i ndeed very significant that a question was pointedly
put to P.W 4 in his cross examnation whether the
docurment produced by him had been prepared in the
office of his Advocate a short while earlier. He
persistently refused to answer the question and when
the trial judge exam ned the docunent he found that the
ink on the thunb inpression was still wet. It is

therefore, obvious that Exhibit Ka.2 was a docunent
whi ch had been created on the day when the evi dence was
being recorded and the finding of the trial court,
t heref ore, that it is a forged docunent, was fully
justified. Furthernore, a perusal of Ex. P2, the FIR
reveals that the incrimnating circunstances against
the accused have not been spelt out. For exanpl e,
there is no reference to a demand for dowy or to the
fact that there had been ill-treatnment of Islaman on
account of the inability of her parents to neet the
dowy demands. The statenent of P.W 5 is equally
anbi val ent . Though his statenent under Section 161
Cr.P.C. had been recorded 40 days after the incident he
had even then made naterial inprovenents in his
statenent in Court exactly in the manner as in the case
of P.W 4 Azeez. We are, therefore, of the opinion

that the trial court was fully justified in observing
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that the statenments of these w tnesses could not be
bel i eved. In the light of the fact that a demand for
dowy has not been proved to be nmade shortly before the
death which happened on 27th Septenber, 1994, the
presunption under Section 113B of the Evidence Act
which is to be taken against an accused, is not
avai l abl e to the prosecution.

5. We, accordingly, allow the appeal and order the
acquittal of the appellant. As the appellant is in
jail he is directed to be released forthwith if not

wanted i n any other case.

[J.M PANCHAL]

NEW DELH
NOVEMBER 17, 2009
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PART- |
N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO._ 972 COF 2007
SAMEDEEN L. APPELLANT
VERSUS
STATE OF UTTAR PRADESH  ..... RESPONDENT
ORDER

W have heard the | earned counsel for the parties.

Vide our separate reasoned order, we have

all oned the appeal and set aside the conviction of the
appel |l ant and ordered his acquittal.

It is stated by M. S S Nehra, the |earned
counsel for the appellants that the appellant is in
jail. We direct that he be set at liberty forthwith if
not required in connection with any other case.

The reasoned order to foll ow

[J.M PANCHAL]

NEW DELHI
NOVEMBER 17, 2009.



