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PETI TI ONER
RANDHI R SI NGH RANA

Vs.
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THE STATE BEI NG THE DELH ADM NI STRATI ON
DATE OF JUDGVENT: 20/ 12/ 1996
BENCH

G N RAY, B.L. HANSARI A

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

HANSARI A, J.

A peep into a little grey area of the crimnal |aw has
become necessary in this appeal, as we have been called upon
to decided as to whether a Judicial Magistrate, after taking
congni zance of an offence on the basis of a police report
and after appearance of the accused in pursuance  of the
process issued, can order of his own further investigation
in the case. That such as power is available to police after
subm ssi on of charge-sheet is nolonger a debatabl e question
in view of sub-section (8) of section 173 (in Chapter Xl I
Information to Police and their (Powers to Investigate) of
the Code of Crimnal Procedure, 1973 (hereinafter referred
to as ‘the Code’). It is also not in disputethat before
taki ng of cogni zance under section 190 (Part of Chapter XlV:
Conditions Requisite for Initiation of Proceedings), the
Magi strate may hinself order investigation, as contenplated
by sub-section (3) of section 156 of the Code. Further, in
exerci se of power under section 311 finding place in Chapter
XXIV (General Provisions as to Enquiries ~and Trials), the
court may at any stage of an inquiry, ‘trial or other
proceedi ngs under the Code summon any person as a witness if
hi s evidence appears to be essential to the just! decision of
the case. But in the present appeal the |earned Magistrate
ordered for further investigation after the appellant had
nmade his appearance and the case was otherw se ‘ready for
consi dering the question whether charge should be franed or
appel I ant shoul d be di schar ged.

2. There having been no direct authority of this Court on
the question, it was required to be exam ned as a matter of
first oprinciple, with the assistance of sone related

decisions of this Court and that of the H gh Court on the
issue at hand. In view of the inportance of the point, we
had requested Shri Sudhir Walia, a penal Advocate of the
State of Punjab, to assist us as am cus curiae and he did so
admrably. After the conclusion of the hearing, witten
subm ssi ons had al so been filed on behal f of the respondent-
Del hi Administration, which too we have perused.

3. Coming to the decision of this Court, reference may
first be made to Abhinandan Jha v. Dinesh Mshra, 1967 (3)
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SCR 668 (479) in which it was held that even where on
perusal of the police report to the effect that no case has
been nade out for sending up an accused for trial, it is not
open to the WMagistrate, despite his having certain
supervisory powers in this regard, to direct the police to
file a charge-sheet because that woul d anpbunt to encroaching
on the sphere of police. As in the present case the
direction is not to file charge-sheet, what was stated by
the two-Judge Bench has no direct application and cannot
assi st the appellant.
4. Shri Vasdev has, however, strongly pressed into service
the summing up of lawas to the powers of the Magistrate
relating to ordering of investigation before and after
taki ng congni zance as finding place in para 15 of Tula Ram
v. Kishore Singh, 1977 (4) SCC 459, in which Fazal Ai, J.
speaking for a two-Judge Bench culled out the follow ng
| egal proposition in this regard:

"1, That a Magistrate can order

i nvestigation under Section 156(3)

only at the pre-cogni zance stage,

that s to say,  before taking

cogni zance under Sections 190, 200

and 204 and where a Magistrate

decides to take cognizance under

the provisions of Chapter 14 he is

not entitled in law to order any

i nvestigation under Section 156(3)

though in cases not falling within

the proviso to Section 202 he can

order an i nvestigation by the

police which woul d be in-the nature

of an enquiry as contenplated by

Section 202 of the Code.

2. Wiere a Mgistrate chooses to

t ake cogni zance he can adopt any of

the follow ng alternatives:

(a) He can peruse the conplaint and

i f sati sfied t hat t here are

sufficient grounds for proceeding

he can strai ghtway i ssue process to

the accused but before he does so

he nmust conply with the
requirenents of Section 200 and
record t he evi dence of t he

conpl ai nant or his witnesses.

(b) The Magi strate can postpone the
issue of process and direct an
enquiry by hinsel f.

(c) The Magi strate can postpone the
issue of process and direct an
enquiry by any other person or an
i nvestigation by the police.

3. In case the Magistrate after
considering the statenent of the
conpl ai nant and the wi tnesses or as
aresult of the investigation and
t he enquiry or der ed is not
satisfied that there are sufficient
grounds for proceedi ng he can
di sm ss the conpl aint.

4. \here a Magi strate orders
i nvestigation by the police before
taki ng congnizance wunder Section
156(3) of the Code and receives the
report thereupon he can act on the
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report and di scharge the accused or

strai ghtway i ssue process against

the accused or apply his nmnd to

the conmplaint filed before him and

take action under Section 190 as

descri bed above."

The aforesaid does show that after cognizance has been
taken and accused has nmde appearance pursuant to the
process issued against him the Mgistrate was not conceded
the power to order investigation. It may, however, be added
that the point under consideration had not come up for
direct exam nation in Tula Ram
5. The decision in 'Ram Lal Narang v. State (Delh
Admi ni stration), 1979 (2) SCC 322, has laid down that
despite a Magistrate taking cognizance of an offence upon a
police report, the right -of police to further investigate
even under the old 1898 Code ~was not exhaustive and the
police could exercise such right often as necessary when
fresh information cane to light.. (This position is now
beyond pal e~ of controversy -because of sub-section (8) of
section 173 of the new Code.) But then a rider was added
stating that after cognizance has been taken, then with a
view to maintain independence of the magistracy and the
judiciary, interests of the purity of  admnistration of
crimnal justice and interests of the conmity of the various
agencies and institutions entrusted with different stages of
such administration, it would "ordinarily be desirable that
the police should' inform the court and seek forma
perm ssion to nmake further investigation when fresh facts
cone to light". (Pages 337 and 378 of the Report).

6. Question posed by us was if for further investigation

the police should ordinarily take formal pernission of the
court, can the court on its own not -ask for  further
i nvestigation, if the same be thought necessary to arrive at
a just decision of the case? That the courts are neant to
advance the cause of justice cannot be doubted. It is really
this need of a court of |aw which had Ied a Full /Bench of
the Punjab and Haryana H gh Court in State v. Mehar Singh

1974 Crimnal Law Journal 970, to take the view that even
after congni zance has been taken, court can order further
investigation in exercise of inherent power, which was read
in section 561A of the old Code, whose parallel provision in
the new Code is section 422. As to this decision, it-has to
be pointed out that in terns both these sections have saved
the inherent power of the High Court only; it is doubtfu

whet her the said power can be said to inhere in subordinate
crimnal courts al so.

7. Shri Vasdev took pains, and great pains at that, to
contend that the Code has conpartnentalised the powers to be
exercised at different stages of a case, nanely, at the tine
of cogni zance, after cognizance is taken, after appearance
of the accused, and after comencenent of trial on charge
bei ng framed. Learned counsel urged, on the basis of decided
cases of this Court, that the power of further investigation
undoubtedly exists in the first stage, may exist at the
second and section 311 pernmits to exam ne any w tness during
the course of trial. But at the third (internedi ate) stage,
this power has not been conferred on a court. Al that has
to be done at that stage is to look into the materials
already on record and either frane charge, if a prim facie
case is nmade out, or discharge the accused bearing in m nd
rel evant provisions relating to the sanme incorporated in
Chapter XVil of the Code, titled "The Charge". O course,
the discharge would not prevent further investigation by
police and subm ssion of charge-sheet also thereafter, if a
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case for the sane is nmade out.
8. The decision pressed into service by Shri Vasdev in
support of the aforesaid subnission is the one rendered in
D. Lakshm narayana v. V. Narayana Reddy, AR 1976 SC 1672.
Qur attention has been, invited in particular to what has
been stated in para 17 of the judgment, which reads as
bel ow.
"17. Section 156(3) occurs in
Chapter XIl, wunder the caption:
"Information to the Police and
their powers to investigate"; while
Section 202 is in Chapter XV which
bears the heading "Of complaints
to Magistrate". The power to order
police investigation under Section
156(3) is different fromthe power
to direct investigation conferred
by Section 202 (1). The two operate
in distinct spheres at _different
stages. The first is exercisable at
t he pre-cogni zance st age, t he
second at t he post - congni zance
stage when the Magistrate is in
seisin of the case. That is to say
in the case of a conpl ai nt
regarding the conmi ssion of a
cogni zabl e of fence, the power under
Section 156(3) 'can be invoked by
the Magistrate before he takes
cogni zance of the offence under
Section 190(1)(a). —But if he once
takes such cognizance and enbarks
upon the procedure enbodied in
Chapter XV, he is not conpetent to
switch back to the pre-cognizance
stage and avail of Section 156(3).
It may be noted further that an
order made under sub-section (3) of
Section 156, is in the nature of a
perenptory rem nder or intinmation
to the police to exercise their
pl enary powers of investigation
under Section 156(1). Such an
i nvestigation enbraces the entire
conti nuous process whi ch  begi ns
with the collection of evidence
under Section 156 and ends with a
report or char ge- sheet under
Section 173. On the other hand,
Section 202 cones in at a stage
when sone evi dence has been
collected by the Magistrate in
proceedi ngs under Chapter XV, but
the sane is deened insufficient to
take a decision as to the next step
in the prescribed procedure. In
such a situation, the Magistrate is
enpower ed under Section 202 to
direct, wi t hin t he [imts
circunscri bed by that section, a
i nvestigation "for the purpose of
deci di ng whether or not there is
sufficient ground for proceeding."
Thus the object of an investigation
under Section 202 is not to
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initiate a fresh case on police

report but to assist the Magistrate

in conpleting proceedings already

instituted upon a conplaint before

him"
9. Shri Walia, who worked hard to assist the Court,
referred us to the relevant part of the 41st Report of the
Law Conmi ssion of India pursuant to whose recomrendation
sub-section (8) of section 173 was inserted in the new Code.
But that also does not throw Ilight on the question wth
which we are seized. Further, the | earned counsel brought to
our notice the Statenent of Objects and Reasons, so also the
Notes on the Cl auses of the new Code; but there also we find
no light. O the decisions cited by Shri Walia, the one
nearest to the point is of a |learned Judge of Calcutta High
Court in State v. Sankar Halder, 89 CAN 1063, in which it
was held that a court is not debarred from maki ng any order
for further investigation under the provisions of section
173(8) of / the Code. But then,” that was not a case where
cogni zance had been taken and accused had appeared in
pursuant to the process issued.  Thus, the decision does not
assi st us to answer the question under exam nation
10. The decision of this ~Court in State of Rajasthan v.
Aruna Devi, 1995 (1) SCC 1, to which ‘our attention was
invited by Shri Datta, |earned senior counsel appearing for
the State, also is /not helpful, because in that case the
power of the police to make further -investigation after
cogni zance was taken by the Magistrate had cone up for
exam nation. The point involved in present appeal, however,
is relatable not to the power of the policeto make further
i nvestigation but of the Mgistrate to order for such
i nvesti gation.
11. The aforesaid being the |egal position as discernible
fromthe various decisions of this Court and sone of the
H gh Courts, we would agree, as presently advised, with Shri
Vasdev that within the grey area to which we have referred
the Magistrate of his own. cannot order for /  further
i nvestigation. As in the present case the | earned Magistrate
had done so, we set aside his order and direct him to
di spose of the case either by framng the charge or
di scharge the accused on the basis of material s already on
record. This wll be subject to the caveat that even if the
order be of discharge, further investigation by the police
onits own would be permssible, which could even end in
submi ssi on of either fresh charge-sheet.
12. The appeal stands allowed accordingly.




