http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 2

PETI TI ONER
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DI STRI CT JUDGE, DEORI A & ORS
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Cl TATI ON
JT 1996 (8) 175

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted

W have heard | earned counsel on both sides.

These two appeals by special |leave -arise against the
orders of the High Court of Allahabad dated 15.11.1995 &
1.3.1395 made in Revision Petition no.16944/95 and in CMAP
No. 29890/ 91. The admitted facts are that Ram N hore, said to
be liviing, laid suit, inpleading Mansari as a co-
plaintiff, for per pet ual i njunction restraining the
appel l ant from possession and enjoynment of the /plaint
schedul e property. The suit came to be laid on Apri
25,1988. The suit was disnmissed for default on May 27, 1988.
An application under Oder 9 Rule 4, CP.C was filed for
restoration on May 30, 1988. The appellant filed objections
stating that Ram N hore had already died on Septenber
4,1979. Therefore it was fraudulent suit laid on behalf of
a dead person by the co-plaintiff. That application came to
be dism ssed on May 30,1988 Subsequently, the co-plaintiff
filed an application for substitution of the son of the dead
plaintiff on February 6,1990. The appellant rai sed objection
that since the suit had already been dism ssed, no
substitution could have been nmade. Accordingly Cuvil Court
di smissed the application on February 6,1990. The respondent
carried the matter in revision to the District Judge. The
District Judge by his order dated July 6,1991 allowed the
application and directed substitution. Wwen it cane to be
chal | enged before the Hi gh Court in WP., the Hi gh Court
di sm ssed the sane.

The question therefore, is : whether the respondent is
entitled to be substituted in a suit which is already
di sm ssed and has becanme final? Though Ms. Sandhya Goswami ,
| earned counsel for the respondents sought tine again and
again, for filing the counter-affidavit, no count er
affidavit has been filed. Fromthe narration of the facts,
it is clear that when the suit had come to be filed on
behalf or a dead person professing to be alive and co
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=plaintiff was inmpleaded in the suits it would be obvious
that the o- plaintiff played fraud upon the Court and
m sused judicial process. The question then is : whether

the substitution of the son of the dead plaintiff in the
suit would be permissible? It is axiomatic that the son of
the deceased has no better independent right than what the
original plaintiff hinself had. After filing of the suit on
behal f of a dead person and when the suit has already
becorme final the question of substitution does not arise.
Therefore the District Judge comitted manifest error of
law in directing substitution and the High Court was not
right in declining to interfere with the order
The appeal s are accordingly allowed. No costs,




