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ACT:
I ndustri al Di sputes Act , 1947- Sect i on 33(c) (2)-

Mai ntai nability of an application under s.33c (2)-Nature of
Pr oceedi ngs under Section 33(c)(2).

Industrial Disputes Act, (No. XV of 1947), 1947  Section
33-bject of-Scope of the inquiry before the ' Tribuna
exercising jurisdiction under Section 33.

Construction of a statute-Construction should be with
reference to the context and other provisions of statute-
Construction of S. 33 of the Industrial Disputes Act, 1947.
Industrial Disputes Act, 1947, Section 33A-Scope of the
inquiry effect of S. 33 on theinterpretation of S. 33.
Industrial Disputes Act, (No. XV of 1947), 1947-Sections
31, 33(2) (b), 33A, 33C(2), Scope of-Effect of contravention
of Section 33 (2)(b) on an order of dism ssal passed by an
enployer in breach of it-Wether it renders the order of
di smi ssal void and inoperative.

HEADNOTE:

Respondent No. 1 in (C A 1375 of 1977) was . a worknman
enpl oyed as an operator in the Undertaking of the appellant
from 1st March, 1970 and was in receipt of Rs. 100/- per
nonth as salary, which would have been raised to Rs. | 115/-
per nonth from 1st October, 1972, if he had continued in
service with the appellant. But on 21st Decenber, 1971 the
1st Respondent was suspended by the appellant and a Charge-
sheet was served upon himand before any inquiry on the
basis of this Charge-sheet could be held another Charge-
sheet was given to himon 17th April, 1973. This was
followed by a regular inquiry and ultimately the appellant,

finding the 1st Respondent guilty, dismssed him from
service by an order dated 23rd Decenber, 1974. Since, an
Industrial Dispute was pending at the tine when the 1st
Respondent was dismssed from service in view of the
provisions contained in S. 33(2)(b) of the Industria

Di sput es Act , t he appel | ant i medi ately appr oached
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I ndustri al Tri bunal at Chandigarh before whi ch the
Industrial dispute was pending for approval of the action
t aken by it. The appellant, however, w thdrew that
application and the Industrial Tribunal, thereupon, made an
order on 4th Septenber 1976 dismi ssing the application as
wi t hdr awn. The 1st Respondent then denmanded from the
appel lant full wages fromthe date of his suspension till

the date of denand, contending that as the action of the
appel | ant di smi ssing himwas not approved by the Industria

Tribunal, he continued to be in service and was entitled to
all the emolunments. The appellant did not respond to this
demand of the 1st Respondent. whereupon, the latter made an
application to the Labour Court wunder S. 33-C(2) for
det erm nati on and paynent of the anmount of wages due to him
fromthe date of suspension on the ground that the appell ant
not havi ng obtai ned the approval of the Industrial Tribuna

to the dismissal under s. 33(2)(b) the Oder of dismssa

was void and the 1st Respondent continued to be in service
and was entitled to receive his wages from the appellant.
The appellant resisted this application under S. 33-C(2)
inter alia on the ground that the application under S. 33(2)
(b) having been wthdrawmn the position was as if no
application bad been made at all, with the result that there
was contravention of  S. 33(2)(b) but such contravention did
not render the order of dismssal void ab Into and it was
nerely illegal and unless it was set aside in an appropriate
proceeding taken by the 1st Respdt. under-S. 33-A or a
reference under S. 10, the Labour

37 1

Court had no jurisdiction under S. 33-C(2) to direct paynent
of wages to the 1st Respondent on the basis that he
continued in service and the application nade by the 1st
Respondent accordi ngly was inconpetent.

The Labour Court rejected the contention of the appellant
and held that since reference in regard to an industria

di spute between the appellant and the workman was  pendi ng
before the Industrial Tribunal, it was not conpetent to the
appellant to pass an order of dism ssal against the 1st
Respondent, unless the action so taken was approved by the
I ndustrial Tribunal under s. 33 (2)(b) and consequently the
appel l ant having w thdrawn the application for  approval

under S. 3 3 (2) (b) and the approval of —the industria

Tribunal to the order of dism ssal not having been obtained
the order of dismissal was ineffective and the Labour Court
had jurisdiction to entertain the application of the 1st
Respondent under S. 33-C(2) and to direct the appellant- to
pay the arrears of wages to the 1st Respondent. The Labour
Court accordingly, allowed the application of the 1st
Respondent and directed the appellant to pay an aggregate
sum of Rs. 6485.48 to the 1st Respondent on account of
arrears of wages upto 30th Septenber 1966. Simlarly, on
i denti cal facts the Labour Court also al | oned t he
application of another workman Shri Jagdi sh Singh (1st
Respondent in G vil Appeal No. 1384 of 1977) and directed
the appellant to pay hima sumof Rs. 6286.80 in respect - of
arrears of wages upto the sane date. The appel | ant
thereupon preferred Civil Appeals Nos. 1375 and 1384 of 1977
after obtaining special |leave fromthis Court.

Allowi ng the appeals, by special |eave and converting the
arrears of wages into conpensation, the Court.

HELD : 1.(a) It is only if an order of dismssal passed in
contravention of section 33 (2)(b) is null and void that the
aggri eved workman would be entitled to mai nt ai n an
application wunder section 33C(2) for determination and
paynment of the amount of wages due to himon the basis of
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that he continues in service despite the order of disnissal
[376 E-F]

(b) A proceeding under section 33C(2) is a proceeding in
the nature of executive proceeding in which the Labour Court
cal cul ates the amount of nmoney due to a workman from his

enpl oyer, or, if the workman is entitled to any benefit
which is capable of being conputed in terns of nobney, pro-
ceeds to conpute the benefit in ternms of noney. But the

right to the noney which is sought to be calculated or to
the benefit which is sought to be conputed nust be an
existing one. that is to say, already adjudicated upon of
provided for and nmust arise in the course of and in relation
to the relation ship between the industrial worknen, and his
enpl oyer. [376 F-H

Chief M ning Engi neer, East lndia Coal Co. Ltd. v. Rameshwar
and Ors [1968] 1 SCR 140, referred to.

(c) It is not conpetent to the Labour Court exercising
jurisdiction under section 33(C)(2) to arrogate to itself
the functions of an industrial tribunal and entertain a
claimwhi'chis not based on an existing right but which mat
appropriately —be made the subject-matter of an industria

di spute in a reference under section 10 of the Act. [376 H

377 A

CGopal v. Union of India, [1968]1 L.L.J. 589; Central Bank
of India Lta v. S Rajagopalan etc, [19641 3 S.C R 140,
appl i ed.

2. (a) The object of the legislature in-enacting section 33
clearly appears to be to protect the worknman concerned in
the dispute which forns the -subject-matter « of pending
conciliation or adjudication-proceedings, against vi ct -
m sation by the enpl oyer on account of his having raised the
i ndustrial dispute or his continuing the pending proceedi ngs
and to ensure that the pendi ng proceedi ngs are brought to an
expedi tious term nation in a peacef ul at nospher e,
undi sturbed by any subsequent cause tending to further
exacerbate the already strained relations between the
enpl oyer and the workmen. But at the sanme tine it
recogni ses that occasions nay arise when the enpl oyer nmay be
372

justified in discharging or punishing by disnissal his
enpl oyee and so it allows the enployer to take such action

subject to the condition that in the one case before doing
so, he nmust obtain the express permission in witing of the
Tri bunal before which the proceeding is pending and in the
other, he nust imediately apply to the Tribunal for
approval of the action taken by him [378 F-H]

(b) The only scope of the inquiry before.the Tribuna

exercising jurisdiction under section 33 is/ to decide
whet her the ban inposed on the enployer by this section
should be lifted or maintained by granting or refusing the
perm ssion or approval asked for by the enpl oyer. If the
perm ssion or approval is refused by the Tribunal, the
enpl oyer woul d be precluded fromdi scharging or punishing
the workman by way of dism ssal and the action of discharge
or disnmissal already taken would be void. But the reverse
is not true for even if the permi ssion or approval is to be
granted that would not validate the action of discharge or
puni shrent by way of dismi ssal taken by the enployer. The
perm ssion or approval would merely renmove the ban so as to
enable the enployer to make an order of discharge or
di sm ssal and thus avoid incurring the penalty under section
31(1), but the wvalidity of the order of discharge or
dism ssal would still be liable to be tested in a reference
at the instance of the workmen under section 10. The
wor kman woul d be entitled to raise an industrial dispute in
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regard to the order of discharge or dismssal and have it
referred for adjudication under s. 10 and the Tribunal in
such reference would be entitled to interfere with the order
of discharge or dismissal withinthe [inmts held down by
this Court in several decisions comencing fromlndian Iron
JUDGVENT:

the position which arises when the enployer nmkes an
application for perm ssion or approval under section 33 and
such perm ssion or approval is granted or refused. [379 D-H
380 A]

The Punjab National Bank Ltd. v. Its W rknmen, [1960] 1
S.CR 806 @826., Atherton West & Co. Ltd. v. Suti Mlls
Mazdoor Union and O's.. [1953] S.C R 780, Lakshm Devi
Sugar MIlls Ltd. v. Pt. Ram Sarup, [1956] S.C. R 916

appli ed.
3. (a) The exposition of  the statute has to be ex
vi sceri bus Actus. No one section of a statute should be

read inisolation, but it should be construed with reference
to the context and other provisions of the statute, so as,
as far as possible, to nake a consistent enactnment of the
whol e status. [377 F-G 380 (]

Col guhoun v. Brooks, (1889) 14 A C. 493 at 506 referred to.
Li ncol n Col |l ege Case [1595] 3 Co. Rep.b referred to.

(b) Section 33 in both its |inbs undoubtedly uses [|anguage
which is mandatory /in terns and section 31(1) nakes it pena
for the enployer to conmit a breach of the provisions of
Section 33 and therefore, if section 33 stood done’ it m ght
lend itself to the construction that any actiion by way of
di scharge or dism ssal taken against the workman would be
void if it is in contravention of Section 33. But Section 33
cannot be read in isolation. — Section 33 nust be ‘construed
not as if it were standing alone and apart fromthe rest of
the Act, but in the light of the next follow ng section 33A
and if these two sections are read together, it is ' clear
that the legislative intent was not to invalidate an 'order
of discharge or dism ssal passed in-contravention of section
33, despite the nmandatory | anguage enpl oyed in the section
and the penal provision enacted in section 31(1) [380 B-C,

D- E]
4. (a) Section 33A gives to a worknan aggrieved by an
order of discharge of di sm ssal passed against him .in

contravention of section 33, the right to nove the Tribuna
for redress of his grievance without having to take recourse
section 10. [580 H, 381 A

(b) The first issue which is required to be decided in a
conplaint filed by an aggri eved worknman under section 33A is
whet her order of discharge or dism ssal nmade by the enpl oyer
is in contravention of Section 33. The foun-

373

dation of the conplaint under section 33A is contravention
of section 33 and if the workman is unable to show that the
enpl oyer has contravened section 33 in making the order of
di scharge or dismssal, the conplaint would be liable to be
rej ected. But if the contravention of section 33 is
establ i shed, the next question would be whether the order of
di scharge or dism ssal passed by the enployer is justified
on nerits. The Tribunal would have to go into this question
and deci de whether, on the nmerits, the order of discharge or
di sm ssal passed by the enployer is justified and if it is,
the Tribunal would sustain the order, treating the breach of
section 33 as a nere technical breach. Since, in such a
case, the original order of discharge or dismissal would
stand justified, it would not be open to the Tribunal
unless there are conpelling circunstances, to make any
substantial order of compensation in favour of the worknan.
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The Tribunal would have to consider all the aspects of the
case and wultinmately what order would neet the ends of
justice woul d necessarily have to be deternmined in the Iight
of the circunmstances of the case. But nere contravention of
section 33 by the enmployer will not entitle the workman to
an order of reinstatement, because inquiry under section 33A
is not confined only to the determ nation of the question as
to whether the enployer is proved, the Tribunal has to go
further and deal also with the merits of the order of
di scharge or dismissal. [382 H, 383 A-D

The Autonobile Products of India Ltd. v. Rukmaji Bala and
Os. [1955] 1 S.C.R 1241; Equitable Coal Co. v. Algu Singh

Al.R 1958 S.C 761, Punja National Bonk Ltd. v. |Its
Worknmen, [1960] 1 S.C.R 806 @826, appli ed.

(c) The very fact that even after the contravention of
section 33 is proved, the Tribunal is required to go into
the further question whether the order of discharge or
di sm ssal | passed by the enmployer is justified on the
nerits, clearly indicates that the order of discharge is not
rendered void and i noperative by such contravention. [383 E-
Fl

(d) If the contravention of section 33 were construed as
having an invalidating effect on the order of discharge or
di smssal, section” 33A wuld be rendered nmeaningless and
fultile because in/that event, the workman would invariably
prefer to nmake an application under section 33(C)(2) for
determ nation and paynent of the wages due to him on the

basis that he continues to be in service. If  the workman
filed a conplaint under section 33A, he would not be
entitled to succeed nerely by showing that there is

contravention of section 33 -and the question whether the
order of discharge or dismissal is justified on the nerits
woul d be gone into by the Tribunal and if, on nmerits, it is
found to be justified, it would  be sustained as ' valid
despite contravention of section 33, but if, on the other
hand, instead of proceedi ng under section 33A, he makes an
application under section 33C(2), (it would be enough for him
to show contravention of section 33 and he would” then be
entitled to claimwages on the basis that he continues in
servi ce. Anot her consequent which would arise on this
interpretation would be that if the workman files a
conpl aint under section 33A, the enployer —would have an
opportunity of justifying the order of discharge or
dismissal on nerits, but if the workman proceeds under
section 33C(2), the enpl oyer would have no such opportunity.
Wet her the enpl oyer should be able to justify the order of
di scharge or dismssal on nerits would depend ~upon what
renmedy is pursued by the worknmen, whether under section. 33A
or under section 33C(2). Such a highly anonalous result
coul d never have been intended by the |egislature. 1f/ such
an interpretation were accepted, no workman would- file a
conpl aint under section 33A, but he would always proceed
under section 33C(2) and section 33A would be reduced to
futility. 1t is, therefore, inpossible to accept the
argunent that the contravention of section 33 renders the
order of discharge or dism ssal void and inoperative and if
that be so the only renedy available to the workman for
chall enging the order of discharge or dismissal is that
provi ded under section 33A, apart of course fromthe remnmedy
under section 10 and he cannot maintain an application under
section 33 C(2) for determ nation and paynment of wages on
the basis that he continues to be in service. The worknman
can proceed under section 33 C(2) only after the Tribuna

has adjudicated, on a conplaint under section 33A or on a
ref erence
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under section 10. that the order of discharge or dismssa
passed by tile enployer was not justified and has set aside
that order and reinstated the workman. [383 H, 384 A-F]

5. In the enpl oyer contravenes the provisions of section
33 and discharges or dism sses a worknman w thout obtaining
perm ssion or approval of the Tribunal, he would render
hinself liable to punishment under section 31(1) and this
puni shment can extend even to inprisonnent. Moreover, the
aggrieved workman would not only have the remedy of noving
the appropriate Governnent for making a reference under
section 10, but he would also be entitled to nake a
conplaint to the Tribunal under section 33A and on such
reference or conplaint, the order of discharge or dismssa
would be liable to be subjected to a nmuch greater scrutiny
than what woul d be avail able before a Tribunal exercising
the Ilimted jurisdiction conferred under section 33. The
workman is thus not |eft w thout renmedy, though according to
the trade wunion novenent, the renedy provided ti nder
sections, 31, 10 and 33A may not be as adequate as the
wor kman m-ght wish it to be. [384 GH, 385 A

6. VWere the Tribunal entertains an application for
approval under section 33(2)(b) on nerits, it applies its
m nd and considers whether the dism ssal of the worknman
amounts to victimsation or unfair |abour practice and
whet her a prinma facie case has been made out by the enpl oyer
for the dismssal of the workman. If the Tribunal finds
that either no prima facie case has been nade out or there
is victimsation or unfair |abour practice, it would refuse
to grant approval and reject the application on nerits.
Then of course, the dism ssal of the workman would be void
and inoperative, but that would be because the  Tribuna
having held that no prima facie case has been nade' out by
the employer or there is victimsation or wunfair, |abour
practice, it has refused to lift the ban. Were, however,
the application for approval under section 33(2)(b) is
wi t hdrawn by the enployer and there is no decision on it on
nerits. it cannot be said that the approval has been refused

by the Tribunal. The Tribunal having had no occasion to
consi der the application on nerits, there can be no question
of the Tribunal refusing approval to the enployer. I't
cannot be said that where the application for approval is
withdrawn, there is a decision by the Tribunal to refuse to
lift the ban.. The wthdrawal of the application for

approval stands on the sane footing as if- no —application
under section 33(2)(b) has beer, nmade at all [385 D@

(b) In the instant case the appellant contravened section
33(2)(b) in dismssing the workman in both the appeals. but
such contravention did not have the effect of rendering the
orders of disnissal void and inoperative and hence the
workmen were not entitled to nmaintain the applications for
determ nati on and paynent of wages under section 33 C(2).
[385 G H

&
CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1375 and
1384 of 1977.
Appeal s by Special Leave fromthe Judgnent and Order dated
14-2-77 of the Addl. Labour Tribunal Chandigarh in 1.D.
Case’ No. 66-67/76 respectively.

AND
Cvil Appeal No. 2820 of 1977.
Appeal by Special Leave fromthe Judgment and Order dated
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4th Novenber, 1977 of the Rajasthan Tribunal Court in C A

No. LC-3 1976.

Soli Sorabjee Addl. Sol. Genl. (for the intervener in CA
2820), Anand Prakash, H K. Puri & Lakshm Anand Prakash for
the appellants in all the appeals and applicant intervener
M's. Hi ndustan Copper Ltd.

375

R. K. Garg, S. C Agarwal, Y. J. Francis & Aruneshwar
Gupta for the respondents : applicant intervener/Shri N K

Saxena.
The Judgrment of the Court was delivered by
BHAGMTI, J., These two appeals by special |eave raises a

short but interesting '‘question of law relating to the
interpretation of sections 33(2) (b) and 33(c)(2) of the
Industrial Disputes Act, 1947 Thereinafter referred to as
the Act). The facts giving rise tothe two appeals are
al nrost identical and it would, therefore, be sufficient if
we set out the facts of only one of the two appeals, nanmely
Cvil Appeal No. 1375 of 1977.

The first respondent was a wor knan enpl oyed as an operator
in the undertaking of the appellant from l1st March, 1970 and
he was in receipt of Rs. 100/- per month as salary which
woul d have been raised to Rs. 115/- per nmonth from 1st
August, 1972 if he had continued in service wth the
appel | ant. But on 21st Decenber, 1971 the 1st respondent
was suspended by the appellant and a chargesheet was served
upon himand before any inquiry on the basis of this charge
sheet coul d be held, another chargesheet was given to himon
17th April, 1973. This was followed by a regular inquiry
and ultimately the appellant, finding the “1st respondent
guilty, dismssed himfrom,hservice by an order dated 23rd
Decenmber, 1974. Now, at the time whenthe 1st respondent
was dismssed from service, an industrial ,dispute was
pending before the Industrial Tribunal at Chandigarh, and
therefore, in view of the provisions contained in section 33
(2) (b) of the Act, the appellant imediately approached the
Industrial Tribunal, 'before which the industrial dispute
was pending, for approval of the action taken by “it. The
application was resisted by the 1st respondent, but ‘before
it cane up for hearing, the appellant appliedto the Indus-
trial Tribunal for wthdrawing the —application and the
I ndustri al Tri bunal thereupon made an —order on 4t h
Septenber, 1976 dismissing the application as w thdrawn.
The 1 st respondent then demanded fromthe appellant ful
wages from the date of his suspension till the date of
demand contending that as the action of the appellant
dismssing the 1st respondent was not approved by the
Industrial Tribunal, the 1st respondent continued to be in
service and was entitled to all the enolunents. The
appel lant did 'hot respond to this denand of the 1st/ res-
pondent, whereupon the 1st respondent made an application to
the | abour Court under section 33C(2) for determ nation and
paynment of the anpbunt of wages due to the 1st respondent
from the date of suspension, on the ground that the
appel | ant not havi ng obtai ned the approval of the Industria
Tribunal to the disnmissal of the list respondent under
section 3 3 (2) (b), the order of dismssal was void and the
1st respondent continued to be in service and was entitled
to receive his wages fromthe appellant. The appel | ant
resisted this application under section 33C (2) inter alia
on the ground that the application under section 3 3 (2) (b)
havi ng been withdrawn the position was as if no application
had been made at all with the result that there was
contravention of section 33 (2) (b), but such contravention
did not render the order of dismissal void ab initio and it
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376

set aside in an appropriate proceeding taken by the 1st
respondent section 33A or in a reference under section 10,

the Labour Court had no jurisdiction under section 3 3C (2)
to direct paynment of wages to the 1st respondent on the
basis that he continued in service and the application made
by the 1st respondent was accordi ngly inconpetent.

The Labour Court rejected the contention of the appellant
and held that since a reference in regard to an |Industria

di spute between the appellant and its worknen was pending
before the Industrial Tribunal, it was not conpetent to the
appellant to pass an order of dism ssal against the 1st
respondent unless the action so taken was approved by the
I ndustri al Tri bunal under. section 33 (2) (b), and
consequently, the appellant having withdrawn the application
for approval under section 3 3 .(2) (b) and the approval of
the I ndustrial Tribunal to the order of dismssal not having
been obtained, the order of dismssal was ineffective and
the Labour Court had jurisdiction to entertain the applica-
tion of the 1st respondent under section 33C(2) and to
direst the appellant to pay the arrears of wages to the 1st
respondent . The Labour Court accordingly allowed t he
application of the 1st respondent and directed the appell ant
to pay an aggregate sumof Rs. 6485.48 to the 1st respondent
on account of arrears of wages upto 30th Septenber, 1976.

Similarly and on identical facts, the Labour Court also
all owed the application of another workman and directed the
appellant to pay to hima sumof Rs. 6262.80 in respect of
arrears of wages upto the sane date. The appel I ant
t hereupon preferred C vil Appeals Nos. 1375 and 1384 of 1977
after obtaining special |eave fromthis Court-

The principal question which arises for ~consideration in
these appeals is as to what is the effect of contravention
of section 3 3 (2) (b) on an order of disnissal passed by an
enployer in breach of it. Does it render the order of
di sm ssal void and inoperative so 'that the aggri eved workman
can say that he continues to be in service and is” entitled
to receive wages fromthe enployer ? 1t is only if an’ order
of dism ssal passed in contravention of section 3 3 (2) (b)
is null and void that the aggrieved workman - would  be
entitled to maintain an application under section 33C(2) for
determ nati on and paynent of the anount of wages due to him
on the basis that he continues in service despite the order
of dism ssal. It is nowwell settled, as a result of
several decisions of this Court, that a proceeding under
section 33C(2) is a proceeding in the nature of = executive
proceeding in which the Labour Court cal cul ates the anpunt
of noney due to a workman from his enployer, wor, if the
workman is entitled to any benefit which is capabl e of being
conputed in terns of noney, proceeds to conpute the  benefit
in terms of noney. But the right to the noney which is
sought to be calculated or to the benefit which is sought to
be conputed nmust be an existing one, that is to say, already
adj udi cated wupon or provided for and nmust arise in the
course of and in relation to the relationship between the
i ndustrial workman, and his enployer. Vide Chief Mning
Engi neer East India Coal Co. Ltd. v. Raneshwar & Ors. (1) It
is not conpetent to the Labour Court exercising jurisdiction
under section 33C(2) to arrogate to itself the functions of
an industrial tribuna

(1) [1968] 1 S.C R 140.

377

and entertain a claimwhich is not based on an existing
right but which may appropriately be made the subject-nmatter
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of an industrial dispute in a reference under section 10 of
the Act. Vide Gopaul v. Union of (1). That is why
Gaj endr agadkar, J., pointed out in The Central Bank of |ndia
Ltd. v. P. S Rajagopalan etc. that "if: an enployee is
di smssed or denoted and it is his case that the disnissa
or demotion is wongful, it would not be open to himto make
a claim for the recovery of his salary or wages under
section 33C(2). His denption or dismissal nay give rise to
an industrial dispute which nmay be appropriately tried but
once it is shown that the enployer has dismissed or denoted
him a claimthat the dismssal or demption is unlawful and,
therefore, the enployee continues to be the workman of the
enpl oyer and is entitled to the benefits due to himunder a
preexi sting contract, cannot be nade under section 33C(2)".
The workman, who has been disnmi ssed, would no | onger be in
the service of the enployer and though it is possible that
on a reference tothe Industrial Tribunal under Section 10
the Industrial ~Tribunal may find, on the material placed
before it, that the dismssal was unjustified, yet unti
such adjudication is made, the worknman cannot ask the Labour
Court in-an application under section 33C(2) to disregard
his disnissal as wongful and on that basis to conpute his
wages. The application under section 33C(2) would be
mai ntai nable only if it can be shown by the workman that the
order of dism ssal passed against himwas void ab initio.
Hence it becones necessary to consider whether the con-
travention of section 33(2)(b) introduces a fatal infirmty
in the order of dismissal passed in violation of it so as to
render it wholly without force or effect, or despite such
contravention, the order of dism'ssal may still be sustained
as valid.

The determination of this question depends” on ‘the true
interpretation of section 33 (2) (b), but it is . a well
settled rule of construction that no “one section of a
statute should be read inisolation, but it should be
construed with reference to the context and other provisions
of the statute, so as, as far as possible, to make a

consi stent enactnment of the whole statute. Lord  Hersche
stated the rule in the following words in Colguhoun v.
Brooks. (3) "It is beyond dispute, too, that “~we are

entitled, and indeed bound, when construing the terns of any
provision found in a statute, to consider any other parts of
the Act which throw light on the intention of t he
| egi sl ature, and which nay serve to show that the particul ar
provi si on ought not to be construed as it woul d be al one and
apart from the rest of the Act." W nust therefore, have
regard not only to the | anguage of section 33 (2) (b), but
also to the object and purpose of that provision, the
context in which it occurs and other provisions of the Act
in order to determ ne what the | egislature intended should
be the effect of contravention of section 33 (2) (b) on the
order of dism ssal
(1) [21968] 1 L.L.J.589.
(2) [1964] 3 S.C.R 140.
(3) [1889] 14 A.C. 493 at 506
378
W may first exanine the object and purpose for which
section 33, of which sub-section 2(b) forms part, has been
introduced in the Act. This section, as originally enacted,
was in a sinple form but over the years it suffered various
charges and in its present formit reads inter alia as
follows :
"33. (1) During the pendency of any
conciliation proceeding before a conciliation
of ficer or a Board or of any proceeding before
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an arbitrator or a Labour Court or Tribunal or
Nati onal Tribunal in respect of an industria
di spute, no enployer shall, -
(b) for any msconduct connected wth the
di spute, discharge or punish. whether by
di sm ssal or otherw se any workmen concerned
in such dispute, save wth the expr ess
perm ssion in witing of the authority before
whi ch the proceeding is pending.
(2) Duri ng t he pendency of any such
proceeding in respect of an industrial dispute
the enpl oyer may
(b) for ‘any m sconduct not connected wth
the dispute, discharge or punish, whether by
di sm ssal “or otherw se, that workman :
Provi ded that .- no such workman shall be
di scharged or dismi ssed, unless he has been
paid wages for one nonth and in application
has been made by the enpl oyer to the authority
before which the proceeding is pending for
approval of the action taken by the enpl oyer".
The object of the legislature in enacting this section
clearly appears to be to protect the workman concerned in
the dispute which forns the subject-matter of pending
conciliation or adj udi cati on pr oceedi ngs, agai nst
victimsation by the enployer on account « of his having
rai sed the industrial dispute or his continuing the pending
proceedi ngs and to ensure that the pending proceedings are
br ought to an expeditious termination in a peacefu
at nosphere, undi sturbed by any subsequent cause tending to
further exacerbate the already strained relations between
the enployer and the worknmen. But at the sane tine it
recogni ses that occasions nay ari se when the enpl oyer nmay be
justified in discharging or punishing by disnissal his
enpl oyee and so it allows the enployer to take such action
subject to the condition that in the one case before doing
so, he nmust obtain the express permssion in witing of the
Tri bunal before which the proceeding is pending and in the
other, he nust imediately apply to the Tribunal for
approval of the action taken by him - On what principles
however is the Tribunal to act in granting or refusing
perm ssion or approval and what is the scope of the inquiry
before it when it is noved under this section ? This ques-
379
tion came up for consideration and was decided by this Court
in Atherton Wst & Co. Ltd. v. Suti MII Mazdoor Union &
Os. (1) and Lakshm Devi Sugar MIls Ltd.  v.  Pt. Ram
Sarup(2) and Gajendragadkar, J, summarised the effect of
these two decisions in the following words in The Punjab
Nati onal Bank, Ltd. v. Its Worknen. (8)
"Where an application is nade by the  enpl oyer
for the requisite permission under S. 33 the
jurisdiction of the tribunal in dealing wth
such an applicationis limted. It has to
consider whether a prima facie case has been
nmade out by the enpl oyer for the dismssal of
the enployee in question. |If the enployer has
hel d a proper enquiry into the al | eged
m sconduct of the enployee, and if it does not
appear that the proposed disnmissal of the
enpl oyee anounts to victimsation or an unfair
| abour practice, the tribunal has to linmt its
enquiry only to the question as to whether a
prima facie case has been nade out or not. |In
these proceedings it is not open to the
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tribunal to consider whether t he or der
proposed to be passed by the enployer is
proper or adequate or whether it errs on the
side of excessive severity; nor can t he
tribunal grant perm ssion, subject to certain
conditions, which it may deemto be fair. It
has nmerely to consider the prima facie aspect
of the natter and either grant the pernission
or refuse it according as it holds that a
prima facie case is or is not made out by the
enpl oyer. "

It wll be seen that the only scope of the inquiry before

the Tribunal exercising jurisdiction under section 33 is to

deci de whether the ban inposed on the enployer by this

section should be lifted or maintained by granting or
refusing the permission -or  approval asked for by the
enpl oyer. If the permission or approval is refused by the
Tri bunal,  the enpl oyer woul d be precluded from discharging
or punishing the workman by way of dism ssal and the action
of discharge or dismssal already taken would be void. But

the reverse is not truefor even it the permission or
approval that would not validate the action of discharge or
is granted punishment by way of dismssal taken by the
enpl oyer. The perm ssion or approval would nerely renpve
the ban so as to/enable the enployer to nake an order of
di scharge or dismissal and thus avoid incurring the penalty
under section 31 (1), but the validity of - the order of
di scharge or dismissal would still beliable to be tested in
a reference at the instance- of the worknmen under section
10, Vide Atherton West & Co.’ s case and the Punjab, Nationa
Bank case. The workman would be entitled to raise an
i ndustrial dispute in regard to the order of  discharge or
di smissal and hive it referred for adjudication under.s. 10
and the Tribunal in such reference would be entitled to
interfere wth the order of discharge or dismissal wthin
the limts laid dowmn by this Court” in several decisions
commencing from Indian Iron & Steel Co. Ltd. v. Their
Wor knen( 4) .

This is the position which arises when the enpl oyer nakes an
application for perm ssion or approval under section 33 and
such perm ssion

(1) [1953] S.C. R 780.

(2) [1956] S.C.R 916.

(3) [1960] 1 S.CR RO6 at 826.

(4) [1958] S.C.R 667.
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contravention of section 33, the fight to nove the Tribuna
for redress of his grievance wi thout having to take recourse
to section 10.

Now, what is the scope of the inquiry under Section 33A when
a 'workman aggrieved by an order of discharge or “disnissa
passed in contravention of section 33 makes a complaint in
witing to the Tribunal under section 33A This question
also is not res integra and it has been decided by this
Court in a nunber of decisions. The first case where this
guestion cane up for consideration was The Autonobile
Products of India Ltd. v. ukmaji Bala & Os. (1) where the
Court was called wupon to construe section 23 of the
Industrial Disputes (Appellate Tribunal) Act 1950 which
cor responded to section-33A of the Act. Secti on 23
conferred a right on a workman aggrieved by an order of
di scharge or dismissal passed in contravention of section 22
to nake a conplaint to the Labour Appellate Tribunal and on
recei ving such conpl aint, the Labour Appellate Tribunal was
enpowered to decide it as if it were an appeal pending
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bef ore it. Section 22 of the I ndustri al Di sput es
(Appellate, Tribunal) Act, 1950 was in alnost identica
terms as section 33 of the Act. Das, J., who delivered the
j udgrment of the Court, observed while construing section 33A
of the Act and the corresponding section 23 of t he
Industrial Disputes (Appellate Tribunal) Act, 1950 that the
schenme of these sections "indicates that the authority to
whom the conplaint is nade is to decide both the issues,
viz., (1) the effect of contravention, (2) the nmerits of the
act or order of the enmployer". The provisions of these two
sections, said the |learned. Judge quite clearly show that
"that the jurisdiction of the authority is not only to
deci ded whether there has been a failure on the part of the
enpl oyer to obtain the permi ssion of the authority before.
taking action but also to go into the nerits of the
conplaint and grant appropriate reliefs". It was urged
before the Court that in holding an inquiry under section
33A, the duty of the Tribunal is only to find out whether
there has been a contravention of section 33 and if it finds
that thereis such contravention, to make a declaration to
that effect and no further question can thereafter arise for
consi deration in such inquiry. This contention was however,
rej ected.
The same question was again raised before this Court in
Equitable Coal Co./ v. Algu Singh(2) and in this case, the
Court, following its previous decision in Aut onobi | e
Products of India Ltd. v. Rukmani Bala (supra) pointed out
in a very clear and lucid exposition of the subject :
"The breach of the provisions of S. 22 by the
enpl oyer is in-a sense a condition  precedent
for the exercise of the jurisdiction conferred
on the Labour Appellate Tribunal by S. 23. As
soon as this condition precedent is satisfied
the enployee is given an additional right of
maki ng the enployed' s conduct the subject
matter of an industrial dispute w thout having
to followthe normal procedure laid 'down in
the Industrial Disputes Act. In an enquiry
held wunder s. 23 two questions fall 'to be
consi dered Is the fact of contravention by the
(1) [1955] 1 S.C R 1241.
(2) Al.R 1958 sS.C. 761.
7-277 SCl /78
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enpl oyer of the provisions of S. 22 proved ?
If yes, is the Y' order passed by the enployer
agai nst the enpl oyee justified on the nerits ?
If both these questions are, answered in
favour of the enpl oyee. the Appellate Tribuna
woul d no doubt be entitled to pass an
appropriate order in favour of the “enployee.
If the first point is answered in favour of
the enployee, but on the second point the
finding is that, on the nerits the order
passed by the enpl oyer against the enployee is
justified, then the breach of S. 22 proved
agai nst the enployer may ordinarily be
regarded as a technical breach and it may not
unl ess there are conpelling facts in favour of
the enpl oyee justify any substantial order of
conpensation in favour of the enployee. It is
unnecessary to call that, if the first issue
is answered against the enployee, nothing
further can be done under S. 23. What orders
woul d neet the ends of justice in case of a
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technical breach of S. 22 would necessarily be
a question of fact to be determined in the
light of the circunstances of each case. In
vi ew of the decision of this Court in 1955-1
S.CR 1241 : (S) (AR 1955 S.C. 258) (A,

it would be inpossible to accept M. Sen’s
ar gunent that the only order which can be
passed in proceedings under S. 23 is to grant
a declaration that the enpl oyer has conmmitted
a breach of the provisions of S. 22. In
At herton West & Co. Ltd., Kanpur v. Suti MI

Mazdoor Union 1953 S.C. R 780 : (AM 1953 S.C
241) (B), this Court has expressed a simlar
view in regard to provisions of S. 23 of the

Act . "
The same view was reiterated by this Court in Punjab
Nat i onal Bank case (supra) ~where Gajendragadkar, J.,

speaki ng on behalf of the Court, pointed out that there can
be no doubt “that in an enquiry under Section 33A the
enpl oyee - woul d not succeed in obtaining’ an order of
rei nstatenment —nerely by proving contravention of S. 33 by
the enmployer. After such contravention is proved it would
still be open to the enployer to justify the inpugned
dismssal on the merits. That is a part of the dispute
which the tribunal has to consider because the conplaint
nmade by the enployee is treated as an industrial dispute and
all the relevant aspects of the said dispute fall to be con-
sidered under section 33A. Therefore, we cannot accede to
the argunent that the enquiry under section 33Ais confined
only to the determ nation of the question asto whether the
all eged contravention by the enployer of the provisions of
section 33 has been proved or not."

It will, therefore, be seen that the first issue which is
required to be decided in a conplaint filed by an aggrieved
wor kman under section 33A is whether the order of discharge
or dismssal nade by the enployer-is in contravention of
section 33. The foundation of the conplaint under section
33A is contravention of section 33 and if the workman is
unabl e to show that the enployer has contravened section 33
in maki ng the order of discharge or disnissal, the conplaint
woul d be liable to be rejected. But if the contravention of
section 33 is
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establ i shed, the next question would be whether the order of
di scharge or dism ssal passed by the enployer is justified
on nmerits. The Tribunal would have to go into this question
and deci de whether, on the merits, the order of discharge or
di sm ssal passed by the enployer is justified and if it is.
The Tribunal would sustain the order, treating the breach of
section 33 as a nere technical breach. Since in such a
case, the original order of discharge or disnissal  would
stand justified, it would not be open to the Tribunal
unless there are conpelling circunstances, to make any
substantial order of compensation in favour of the worknan.
In fact in Equitable Coal Co.’s case an or der of
conpensation made by the Tribunal in favour of the workman
was reserved by this Court. The Tribunal would have to
consider all the aspects of the case and ultimtely what
order would neet the ends of justice would necessarily have
to be determined in the light of the circunmstances of the
case. But this nmuch is clear that mere contravention of
section 33 by the employer will not entitle the worknman to
an order of reinstatenment, because inquiry under section 33A
is not confined only to the determination of the question as
to whet her the enployer has contravened section 33, but even
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if such contravention is proved, the Tribunal has to go
further, and deal also with the merits of the order of
di scharge or di smni ssal

Now, if the effect of contravention of section 33 were to
make the order of discharge or dism ssal voi d and
i noperative, the workman woul d straightaway be entitled to
an or of reinstatement as soon as he establishes in the
conplaint nmade by hi munder section 33A that the enployer
has contravened section 33 in making the order of discharge

or dismissal. There would be no need to go into the further
of discharge or dismssal passed by the enployer is
justified on the merits. If is difficult to i magine how the
law can permt an order of discharge or dismssal Wich is
void and inoperative to be justified on the nerits. There
can be no question of justification on nmerits of an order of
di scharge or dism ssal whichis found to be null and void

very fact that even after the contravention of section 33 is
proved,  the Tribunal is required to go into the further
guesti on whet her the order of discharge or disnissal passed

by the ‘enployer  is justified on the nerits, clearly
i ndi cates that the order of discharge is not rendered void
and inoperative by such contravention. It is interesting to

note that Gajendragadkar, J., speaking on behalf of the
Court in Equitable Coal Co. case, characterised the breach
of section 33 as a technical breach not having any
i nvalidating consequence on the order of discharge or
dismissal. |If the scope of the inquiry under section 33Ais
what is has been held to be in the decisions in Autonobile
Products of India, ‘Equitable Coal Co. and the Punjab
National Bank cases, the conclusion nmust inevitably follow
that the contravention of section 33 does not - render the
order of discharge or dism ssal void and of no effect.

It is also significant to note that if the contravention of
section 33 were construed as having an invalidating effect
on the order of discharge or dismssal, section 33A would be
render ed neani ngl ess and futile, because in that event, the
wor kman woul d i nvariably prefer to
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nmake an application under section 33C(2) for deternination
and paynment of the wages due to himon the basis that he
continues to be in service. If the workman files a
conpl aint under section 33A, he would not be entitled to
succeed nerely by showing that there is contravention of
section 33 and the question whether the order of discharge
or dismssal is justified on the nerits would be gone into
by the Tribunal and if, on the nerits, it is found to be
justified, it would be sustained as val id despite
contravention of section 33, but if, on the other hand,
instead of proceeding under section 33A, he makes an
application under section 33C(2), it would be enough for him
to show contravention of section 33 and he would -then be
entitled to clai mwages, on the basis that the continues in
servi ce. Anot her consequence which would arise on this
interpretation would be that if the workman files a com
plaint wunder section 33A, the enployer would have an
opportunity of justifying the order of discharge or
dismissal on nerits, but if the work-man proceeds under
section 33C(2), the enpl oyer would have no such opportunity.
Wet her the enpl oyer should be able to justify the order of
di scharge or dismssal on nerits would ’'depend upon what
renmedy is pursued by the workman, whether under section 33A
or under section 33C(2). Such a highly anonalous result
coul d never have been intended by the legislature. |If such
an interpretation were accepted, no workman would file a
conpl aint under section 33A, but he would always proceed
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under section 33C(2) and section 33A would be reduced to
futility. It is, therefore, inpossible to accept the

argunent that the contravention of section 33 renders the
order of discharge or disnissal void and inoperative and if
that be so, the only remedy available to the workman for
challenging the order of discharge or dismssal is that
provi ded under section 33A, apart of course fromthe renedy
under section 10, and he cannot nmmintain an application
under section 33C(2) for determnation and paynment of wages
on the basis that he continues to be in service. The
wor kman can proceed under section 33C(2) only after the
Tri bunal has adjudicated, on a conplaint under section 33A
or on a reference under section 10, that the order of dis-
charge or dism ssal passed by the enployer was not justified
and has set aside that order and reinstated the workman.

It was urged on behalf of the workman that if this view were
taken, it would rob the workman of the protection afforded
to himunder section 33 and the object and purpose of the
section woul d be defeated because the enployer would then

with impunity, ~discharge or dismss wor kman wi t hout
conplying- with the requirenments of section 33. But we do
not think this apprehension of the workman is well founded.

If the enpl oyer contravenes the provisions of section 33 and
di schar ges or dismsses a workman wi t hout obt ai ni ng
perm ssion or approval of the Tribunal, he would render
hinself liable to punishment under section 31 (1) and this
puni shment can extend even to inprisonnent. -~ Mreover, the
aggrieved workman would not only have the renmedy of noving
the appropriate CGovernment for nmeking a reference under sec-
tion 10, but he would also beentitled to make a. conpl ai nt
to the Tribunal under section 33A and on such reference or
conplaint, the order of discharge or ~dismissal would be
liable to be subjected to a nuch greater scrutiny than what
woul d be available before a Tribunal exer-
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cising the limted jurisdiction conferred under section 33.
The worknman is thus not left  without renedy, though

according to the trade uni on novenent, the renedy  provided
under sections 31, 10 and 33A may not be as adequate as the
workman mght wish it to be. It is entirely a matter of
| egislative policy to decide what consequences should flow
fromcontravention of a statutory provision-and what renmedy
should be provided to an aggrieved workman in case of such
contraventi on.

W nmay now refer to one |ast contention urged on behalf of
the workman. That contention was that the pp.-sent case was
not one in which no application for approval was nmade by the
appellant to the Industrial Tribunal and there was . thus
contravention of section 33(2) (b), but an application for
approval was nade under section 33 (2) (b) and this
application did not result in grant of approval, “since it
was withdrawmn. It was argued that this was tantamunt to
refusal of approval and the ban inposed by section 3.3 (2)
(b), therefore, continued to operate and the order  of
di sm ssal passed by the appellant was void and inoperative.
This contention of the worknman is, in our ,opinion, wthout
force, for it equates, in our opinion, erroneously the
wi t hdrawal of the application under section 33 (2) (h) with
its dismssal on nerits. Were the Tribunal entertains an
application for approval under section 33 (2) (b) on nerits,
it applies its mnd and considers whether the dism ssal of
the workman anounts to victimisation or wunfair |abour
practice and whether a prina facie case has been nade out by
the enployer for the dismssal of the workman. If the
Tribunal finds that either no prima facie case has been nade
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out or there is victimsation or unfair |abour practice, it
woul d refuse to grant approval and reject the application on
nerits. Then of course the disnissal of the worknman would

be void and inoperative, but that would be because the
Tri bunal having held that no prim facie case has been nade
out by the enployer or there is victimsation or unfair
| abour practice it has refused to lift the ban. Wer e,
however, the application for approval under section 33 (2)
(b) is withdrawn by the enployer and there is no decision on
it on nmerits, it is difficult to see how it can be said that
the approval has been refused by the Tribunal. The Tribuna
havi ng had no occasion to consider the application on nerits
there can be no question of the Tribunal refusing approva
to the enployer. It cannot be said that where t he
application for approval is wthdrawn, there is a decision
by the Tribunal to refuseto lift the ban. The wthdrawa
of the application for approval stands on the sanme footing
as if no application under section 33 (2) (b) has been nmde
at all.

We accordingly hold that the appellant contravened section
33(2) (b) -in dismssing the workmen i'n both the appeals but
such contravention did 'not have the effect of rendering the
orders of dismssal ~ void and inoperative and hence the
workmen were not entitled to maintain the applications for
determ nation and/ paynment of wages under  section 33C(2).
But since we are exercising our extraordinary jurisdiction
under Article 136, we are not bound to set aside the order
of the Labour Court directing the appellant to pay the
respective sunms of 'Rs. 6485.48 and Rs. 6262.80 to the
wor kmen unl ess the justice of the
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case sO request. We think that the  demands of socia
justice are pardisputes and, 'therefore, even amount. while
dealing with industrial though the Labour court was not
right in allowi ng these applications, we do not think we
shoul d exercise our overwinding jurisdiction under  Article
136 to set aside the orders of the Labour Court directing
the appellant to pay the respective suns of Rs. 6485.48 and
Rs. 6262.80 to the worknen. W do not, therefore interfere
with this part of the orders of the Labour Court, ~and the
amounts ordered to be paid by the Labour Court nmay  be
treated as conpensation instead of wages. The anpunts which
have already been paid by the appellant to the wor knmen
pursuant to the orders of the Labour Court or in conpliance
with the directions given by this Court during the pendency
of these appeals, wll be adjusted against the anpunts
ordered to be paid to the workmen. We nay nmeke to clear
that this order shall not be construed as precluding the
workmen from pursuing the renmedy under Section 33A or
Section 10. Since at the tine of grant of special leave in
these appeals it was nade a condition by this Court that the
appel l ant should in any event pay the costs of the worknen,
we direct that, though the appellant has succeeded, the
appellant wll pay the costs of these appeals to the
worknmen. W are told that such costs have al ready been paid
by the appellant to the worknen.

C. A No. 2820 of 1977.

This appeal by special |leave is directed against the order
made by the Labour Court granting the application nade by
the 1st respondent under section 33C(2) and directing the
appel lant to pay wages to the 1st respondent on the basis
that the order of dism ssal passed agai nst himwas void and
ineffective and the 1st respondent continued LO be in
servi ce. It is not necessary to set out the facts giving
rise to this appeal since the only question of |aw which
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arises in this appeal has been disposed of by us today in a
judgrment delivered in Civil Appeals Nos. 1375 and 1384 of
1977 and having regard to that judgnent, it is clear that
the 1st respondent was not entitled to maintain the appli-
cation wunder section 33C(2) without adjudication from a
proper authority, either oh a conplaint under section 33A or
in a reference under section 10, that the order of dism ssa
passed against him was unjustified and directing his
rei nstatement.

We accordingly allowthe allow the appeal set aside the
j udgrment and order passed by the Labour Court and reject the
application under section 33C(2) nade by the 1st respondent
Since at the tinme of grant of special leave in this appea
it was nmmde a condition by this court that the appellant

should in any event pay the costs of the wor knmen, we
direct that, though the appellant has succeeded, t he
appel lant will Pay the costs of-this appeal to the workman.

We are told that such costs have already been paid by the
appel | ant 'to the workman.

S R Appeal s al | owed.
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