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Crimnal Appeal No.501 of 1999 is a statutory appeal. |t has been
filed by Ganesh K. Culve challenging the judgnent and order of the High
Court dated 25.2.1999 setting aside the judgnent of acquittal passed by
the trial court in his favour. The High Court has held himguilty for offences
puni shabl e under Sections 147, 148, 302, 307 and 452 read with Section
149 | PC and sentenced himto life inmprisonnment.
Crim nal Appeal Nos.324 of 2000, 156, 158 and 159-161 of 2002
have been filed by accused chal |l engi ng the judgnent and order of the High
Court confirmng their conviction and sentence inposed by thetrial court.

For conmi ssion of offences punishable under Sections 147, 148,
149, 302, 307, 324, 326, 452 and 34 | PC and certain other offences, 60
accused persons were tried in the Sessions Court. The trial court
convicted 13 of them for offences punishable under Sections 147, 302
read with Section 149, Sections 149 and 307 read with Section 149 and
Section 452 read with Section 149 IPC. They are : accused No. 20
Ranthandra Krishna Kanbl e, accused No.21 Bhawan @ Dharngj i
Krishna Kanbl e, accused No.22 Narhari Krishna Kanble, accused No. 23
Pandurang Krishna Kanbl e, accused No. 25 Babu Sopan Mandade,
accused No. 27 Nandev Pandurang Kanbl e, accused No. 28 Venkati
CGovi nd Yenjane, accused No. 36 Madan Kerba Jagtap, accused No.44
Rukhmaji Babarao Jagtap, accused No.49 Shivaji Kerba Jagtap, accused
No. 50 Ashok Dattarao Jagtap, accused No.52 Uttam Chandrabhan Jagtap
and accused No. 53 Shesherao Tukaram Kodal e. |nprisonnment for life
was i nposed on them for offence under Section 149 read with Section 302
| PC besi des paynment of fine and inprisonnent in case of default in
payment of fine as al so varied punishments in respect of other offences.

The judgrment and order of the trial court was challenged by 12 out
of 13 convicted accused by preferring crimnal appeals before the High
Court. The State of Maharashtra al so preferred two appeal s before the
H gh Court one challenging the orders of acquittal passed in favour of 47
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accused by the trial court and the other for enhancenent of sentence
agai nst 13 accused who had been convicted by the trial court.

Al'l the appeal s have been di sposed of by the Hi gh Court by a
conmon judgrment and order. The High Court has confirmed the
convi ction and sentence of 11 accused persons; acquitted two accused
persons, nanely, accused No. 36, Madan Jagtap and accused No. 50
Ashok Dattarao Jagtap and one State appeal has been partly all owed by
setting aside the judgnent and order of the trial court acquitting accused
No. 24 Ganesh K. @ulve. The other State appeal seeking enhancenent of
sentence has been di sm ssed.

The judgrment and order of the High Court has been chal |l enged by
the convicted accused except accused Nos. 27 and 28. These two have
not preferred any appeal.

The mai n argunments have been addressed by Shri U R Lalit in

Crim nal Appeal No.501 of 1999. One of the contentions of the |earned
counsel was that the conclusion drawn and view taken by the trial court
acquitting Ganesh K. Gulve was a reasonabl e and possi ble view which did

not call for reversal by the H gh Court. Counsel further contended that the
prosecution has failed to prove its case against accused No.24; there were
material contradictions in the testinony of the eye-w tnesses as also the
version as deposed by the eye-w tnesses i's not corroborated by the

nedi cal evidence and the trial court was, thus, justified in passing order of
acquittal.

The case of the prosecution as culled out fromthe evidence in brief
is that the three nenbers fromthe same famly, namely, Satwa and his
two sons, Mdhan and Raosaheb were nmurdered; there was an attenpt to
nmurder the third son and injuries were caused on the | ady nenbers of the
famly Hrkani (PW7), w dow of Satwa, Radhika (PW4) w dow of one of
the deceased son; Vatschala (PW5) wife of Damu (PWL6) son of Satwa
on whom attenpt to rmurder was nade and al'so causing injury to another
son of Satwa, nanely, Nagnath (PW3). ~The report was lodged with the
Pol i ce by Gangubai (PWL2) wi fe of Nagnath.

The incident took place on 7th Septenber, 1991 in two parts. The
first part took place early in the norning when accused Nos. 20, 21, 22 and
23 assaul ted deceased Satwa near his house by neans of sticks and
stones at a place called 'Khari’. He was rescued by his son and brought to
the house of Mhan, one of his sons. Thereafter at about 7 a:m on the
sanme day, all the accused persons fornmed unlawful assenbly with a
notive to comit murder of Satwa and his sons. They were arned with
deadl y weapons such as axe, swords, knife, sticks and stones. They
attacked the house of Mhan where they assaulted Satwa and his sons
Mohan, Damu and Raosaheb and al so caused injuriesto the other
persons of the famly as earlier noticed. Satwa, Mhan and Raosaheb
di ed whereas Danu received serious injuries.

The prosecution exam ned 39 w tnesses. Qut-of them 8 were eye-
wi tnesses including 5 injured wtnesses, nanmely, PW3 to PWM7. PW3
and PWL6 are sons of Satwa, PW4 is w dow of deceased Myhan, PW5
is wife of Damu and PWL7 is w dow of Satwa. Besides this, there . is
nedi cal evidence in the shape of three post-nortemreports and testinony
of PW1, Dr. Ugile. Exhibits 84, 85 and 86 are three inquest
panchanamas.

Fromthe evidence duly appreciated by the trial court and the Hi gh
Court, it stands proved that :
1. Three persons noticed above were nmurdered in the incident that
took place in two parts on 7th Septenber, 1991 and ot hers as
noti ced hereinbefore received injuries and there was attenpt to
mur der Damu;
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2. There was formation of unlawful assenbly.

3. The comon object of the unlawful assenbly was to commt
af oresai d nmurders and ot her offences;

4. In furtherance of the conmon object, the nmenbers of the unlawfu
assenbly killed father and two sons, nmde attenpt on the |life of
anot her son and caused injuries to famly nmenbers of Satwa.

The question to be deternined, however, is as to who were the
menbers of this unlawful assenmbly. The trial court and thereafter the Hi gh
Court, wherever found any reasonabl e doubt about any accused person
not bei ng nenber of the unlawful assenbly gave benefit thereof to the
accused. The trial court convicted 13 out of 60 accused. The Hi gh Court
confirmed conviction of 11 and acquitted accused Nos. 36 and 50. On
appreci ati on of evidence, the H gh Court found that there was positive
evi dence agai nst 17 accused out-of which 11 had been convicted and
sentenced by thetrial court. The conviction and sentence of the said 11
accused persons has been confirmed in the inpugned judgnent and
order. Regarding renaining 6, the High Court found that there is no
evi dence to show actual sharing of conmmon intention by accused Nos. 14,
Chandr ashen, accused No.26, Shesherao Rancthandra Kanbl e, accused
No. 31, Laxman and accused No. 43, Devi das Tukaram Kodal e. Therefore,
the order of acquittal passed by the trial court in their favour was not
di sturbed for |ack of evidence. As regards accused No.37, Bhanudas
Chandr abhan Jagtap, it was noticed that he died during the trial
Regar di ng accused No. 24, Ganesh K Gulve, it has been held by the High
Court that all the witnesses have not only stated his presence in the nob
but have also stated the overt acts done by himat the time of the incident.
He was seen promnently-in the nob that narched to the house of Mhan
It was he and ot hers who chal lenged Satwa and hi's sons to cone out of
the house. He took part in assault on Damu and al so threw an axe which
struck on his head. At his instance, the dead bodies of the deceased were
dragged upto Chawadi. On appreciation of evidence, the Court held that
there is positive evidence against accused Ganesh K @ulve to show t hat
he very much shared the conmon object of unlawful assenbly and that he
did positive acts to achieve the object. In view of the positive evidence, the
H gh Court found that he could not be treated differently than the other 11
accused who had been convicted on the basis of the same evidence that
was avail abl e agai nst Ganesh K. @ul ve.

M. UR Lalit, challenging the inmpugned judgment and order of the
Hi gh Court, contends that the Hi gh Court by adopting an erroneous
approach has reversed a well considered order of acquittal passed by the
| earned Additional Sessions Judge. Reliance has been placed by the
| ear ned counsel on Ramesh Babul al Doshi v. State of CGujarat [A'R
1996 SC 2035] and Awadhesh & Anr. v. State of Mdhya Pradesh [AIR
1988 SC 1158] reiterating the principles required to be kept iin view while
deci di ng an appeal against an order of acquittal. There cannot be any
di spute about the said principles. Mere fact that a view other than the one
taken by the trial court can be legitimately arrived at by the appellate court
on reapprai sal of the evidence cannot constitute a valid and sufficient
ground to interfere with an order of acquittal unless the appellate court
cones to the conclusion that the entire approach of the trial court in
dealing with the evidence was patently illegal or the conclusions arrived at
by it were wholly untenable. The question in Crimnal Appeal No.501 of
1999 is : whether the High Court while reversing the order of acquittal kept
in view or not these principles?

In order to appreciate the evidence, the Court is required to bear in
mnd the set up and environnent in which the crine is commtted. The
| evel of understanding of the witnesses. The over jeal ousness of sone of
near relations to ensure that everyone even renotely connected with the
crime be also convicted. Everyone's different way of narration of sane
facts. These are only illustrative instances. Bearing in mnd these broad
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principles, the evidence is required to be appreciated to find out what part

out of the evidence represents the true and correct state of affairs. It is for
the courts to separate the grain fromthe chaff. That has been exactly

done. What has weighed with the H gh Court in reversing the order of

acquittal in the case of Ganesh K. Gulve and convicting himis that on the
basi s of the sane evi dence, other accused had been convicted and there

was no justifiable reason for convicting other 11 accused and confirm ng

their conviction while at the sane tine upholding the order of acquittal in

the case of Ganesh K @ul ve.

The presence of Ganesh K. Gulve was deposed to by all materia

wi tnesses. The fact that there was slight variations in the role attributed to
hi mwas held by the Hi gh Court to be of no consequences in the facts and
circunst ances of the case. In fact, he was the main person who had

instigated the nob.

The nmurder of Satwa and his two sons had taken place in a broad

day-light ‘at 7 Oclock in the norning in front of many menbers of the famly
of Satwa. Hi s two sons and two daughters-in-law had received vari ous
injuries.. Those injuries had been fully established in the testinonies of
PW3, PW4, PW5 and PW6.  The H gh Court was faced with a

guestion that when the presence of Ganesh K. Gulve as a nenber of the

unl awf ul assenbly had been established as also the fact that he with

ot hers shared commopn obj ect of doing away with the deceased and

injuring others, as aforesaid, can he be acquitted as a result of sone
variations in the manner of his doing positive act to achieve the said object.
The High Court rightly answered that question by ignoring the mnor
variations and convi cti ng Ganesh K.~ Gulve. Under the circunstances. It
cannot be said that the Hi gh Court -in reversing order of acquittal did not
bear in mnd the principles required to be kept in view while deciding an
appeal agai nst an order of acquittal.

It was pointed out by the | earned counsel that despite the fact that in
the First Information Report, it was stated that Ganesh K. Gulve had stone
in his hand, sone w tnesses said that he had axe with himwhich he threw
on Satwa from back side and sone even stated that he had stick. It may
be noticed that FIR was | odged on the statenment of Gangubai (PWZ2).
Saving herself fromthe incident, she went to the Police Station and
reported the nmatter. She was pregnant at that stage. Her husband
Nagnat h (PWL3) who had received injuries also reached the police station
at that stage. It is evident that due to what had happened, famly nenbers
must have been perplexed. In any case, the trial Court as well as the High
Court did not place reliance on the FIR I n the factual scenario of the case
in hand, the question whether he was hol di ng stone, axe or stick would
depend upon what tinme he is seen by the concerned w tness and this
aspect was not of any significance. Likewise, it was also of no significance
whet her Satwa had injury on his nose or not.

It was pointed out by M. Lalit that the trial court had also taken- into
consi deration the absence of injuries on the back in nedical eyvidence
showi ng the dragging of the three bodies. |In this‘regard, Dr. Ugile (PW1)
deposed that in the post-nortemreports, he had only nentioned major
injuries and not mnor injuries |like abrasions and bruises. |n the three
i nquest panchanamas prepared soon after the nurder, which
panchanamas have been admtted by the defence under Section 294 of
the Code of Criminal Procedure, nention has been nade of the bruises
whi ch were noticed on the back of all the three deceased persons. These
panchanamas were prepared between 9 a.m to 11.30 a.m The incident
had taken place at 7 aam |In this view, the theory of dragging of the bodies
could not be discarded only on account of non-nention of injuries on the
back of the bodies in the post-nortemreports and on that basis acquitting
Ganesh K. @ulve by applying any reasonabl e hypot hesi s.

The High Court, on due scrutiny and anal yses of the evidence, cane
to the conclusion that the case of Ganesh K. Gl ve cannot be neted out a
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different treatnent than others who had been convicted. In the inpugned
judgrment and order, the Hi gh Court dealt with all the aspects which were
taken into consideration by the trial court for acquitting Ganesh K. Gul ve.
The trial court had clearly adopted an erroneous approach which was set
right by the H gh Court. PW4, PW5, PW6 and PW7 were all present

in the house of Mohan when the nob marched towards his house. Sone

of nmob nenbers opened the door of the said house by hitting it with big
stones. The aforesaid witnesses have deposed about actual assault on

Sat wa, Mohan and Damu. Ganesh K. @ulve was one of these who

chal | enged the deceased and Danu to cone out of the house. It has also
been established that Damu came out and expressed his apol ogy and
requested Ganesh K. Gulve not to assault anybody. It is natural on the

facts of case that there would be sone variance in the evidence of these
four witnesses regarding nunber of the accused participating in the
assault. Insofar as Ganesh K. Gulve is concerned, there is, however,
unanimty in the depositions. . The assault by Ganesh K Gulve on Danu

has been fully established. The conclusion of the Hi gh Court in respect of
Ganesh K @il ve, as contained in para 53 of its judgment, cannot be
faulted. 'The H gh Court said

"As regards the accused No.24 Ganesh, all the

wi t nesses have not only stated his presence in the

mob but, have al so stated the overt acts done by him

at the tine of the i'ncident. He was seen promnently in
t he mob whi ch marched to the house of Mhan. The

evi dence further shows that it was he and others who
chal | enged Satwa and his sons to conme out of the
house. There is also specific evidence agai nst the
accused No. 24 Ganesh to show that he took part in the
assault on Dampdar P.W16. Nagnath P. W13 has

stated that when he made his escape through the hole

in the wall he was chased by accused no.24 Ganesh

and others and that, accused No.24 Ganesh threw an

axe which struck himon his head. In addition, there is
evi dence of Hrkani P.W 17 to show t hat accused

No. 24 Ganesh was one of the assailants of her

husband Satwa and that, he gave an axe blow. It is
also in the evidence that at the instance of accused
No. 24 Ganesh and others, the dead bodi es of the
deceased were dragged upto Chawadi. In short, there

is positive evidence avail abl e agai nst the accused

No. 24 Ganesh to show that he very much shared the
conmon obj ect of the unlawful assenbly and that, he

did positive acts to achieve the object. However, the
trial Court has acquitted him W do not find in the tria
Court’s judgnent any specific discussion with regard to
the evi dence avail abl e agai nst accused No. 24 Ganesh.
The trial Court has not given any particular reason for
acquitting him In our opinion, the trial Court has lost
sight of the positive evidence avail abl e agai nst the
accused No. 24 Ganesh. There is absolutely no reason
for not accepting that evidence agai nst the accused

No. 24 Ganesh. In paragraph 85 of its judgnent, the

| ear ned Judge has observed that the invol verrent of
accused No. 24 Ganesh "as the striker of a solitary

bl ow on the nose portion of Satwa", is not corroborated
by medi cal evidence. |t cannot, however, be ignored
that Satwa had sustained a C.L. W of 1" x 2" x 1"

on his forehead. Hrkani P.W 17 may not be correct in
stating as to where on the person of Satwa the axe

bl ow gi ven by accused No.24 Ganesh had | anded. It
cannot be ignored that a bl ow aimed at the nose may

hit on the forehead due to the novenents or change of
position made by the victim W, therefore, think that
the trial Court has failed to consider the positive
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evi dence agai nst the accused No.24 Ganesh."

W are unable to accept the contention that the view taken by the
trial court in the case of Ganesh K. Gulve was a possible view that was
erroneously reversed by the H gh Court.

Learned counsel appearing for the appellants in Crimnal Appea
Nos. 156, 158 and 159- 161 of 2002 contended that the prosecution had
failed to prove the notive of the crine; the FIR was ante-tined and there
was non-conpliance of the provision of Section 157 of the Code of
Crimnal Procedure in forwarding the FIR to the Magistrate. There is no
substance in any of the contentions. 1In the presence of the eye-
wi t nesses including injured eye-w tnesses, the question of the proof of the
notive loses its significance. The H gh Court has, however, duly taken
into consideration the notive which was caste hostility and prosperity of
the famly of the deceased persons and the securing of position by the
fam |y menber of Satwa in G am Panchayat. Regarding the FIR as
al ready noticed, both the trial Court and the H gh Court have not pl aced
reliance thereupon and the matter has been rightly and adequately dealt
with by the trial court and High Court. There is no nerit in any of the
contentions urged on behalf of the appellants.

In Crimnal "Appeal No.324 of 2000, the contention urged was that
the H gh Court has /not properly considered the case agai nst the appell ant
and, therefore, the crimnal appeal (Crimnal Appeal No.79/94) filed by
himin the Hi gh Court deserved to be allowed.. W do not agree. The tria
court and the Hi gh Court, on appreciation of the evidence, have rightly
found the case agai nst accused No.53 being the appellant of this appea
as fully established. . There is no nerit in his appeal as well.

For the aforesaid reasons, we find nonerit in any of the appeals.
Al'l the appeals are accordingly disnissed.




