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ACT:
Banaras University--Disciplinary action against enployees-
Enact ment providing for speci al procedure- - Enact nent,

whet her supersedes earlier Procedure or agreements--Banaras
H ndu University Act, 1915 (16 of 1915), s. 18-Ordinance
No. 6-Banaras Hi ndu University (Anmendnment) Act, 1958 (34 of
1958), Statute No. 30, as anended.

HEADNOTE:

On June 14, 1958, the President ‘of India pronulgated an
Ordinance to anend the Banaras Hi ndu University Act, /1915.
By s. 8 of the Ordinance, the Statutes of the  University
were anended, and in place of Statute NO- 30, ~ another
statute was substituted, which set- up a " Screening
Commttee " to examne the cases of all —persons holding
teaching, admnistrative or other posts in the University at
the comencenent of the Ordinance, in respect of whom there
was reason to believe that their continuance in office would
be detrinmental to the interests of the University, ~and to
forward its reconmendations to the Executive Council to take
such action as it may deemfit. The Ordinance was repeal ed
by the Banaras Hi ndu University (Amendrment) Act, 1958, which
re-enacted Statute No. 30. Under the re-enacted Statute
bef ore any action could be taken by the Executive Council as
referred to above, the matter had first to be referred to
the Solicitor-General of the Government of |ndia, who, if he
was of the opinion that there was prima facie case for
inquiry, shall refer the case of the person concerned to a
conmttee, known as the Reviewing Comrmittee. On receipt of
t he recomendati ons of the Review ng Conmi ttee, t he
Executive Council was to take such action thereon as it
thought fit, after giving the person concerned a reasonable
opportunity for being heard. Apart fromStatute No. 30,
added by Parlianent, the Executive Council could termnate
the engagenent of an enployee by taking action under the
terns of the agreenent, where such agreenent existed, or
under Ordinance No. 6, framed wunder the Act, wthout
assigning a cause, on four nonths’ notice or four nonths’
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salary in lieu of notice.

The cases of the appellants who held posts under the Univer-
sity were considered in accordance with the procedure laid
down in Statute No. 30 by the Solicitor-General who then
sent up their cases to the Reviewing Conmittee. The
appel l ants appeared before the Cormittee and nade their
representations. The Committee sent its findings in respect
of the appellants except one to the Executive Council who
then called wupon four of themto show cause why their
servi ces should not be term nated, in view of the

387

findings of the Commttee that the continuance in office of
those appellants was detrinmental to the interests of the
University. No notices, however, were sent to appellants 2,
4, 5 and 6. Appellants 1, 3, 7 and 8 having filed petitions
in the Hgh Court ~of Alahabad under Art. 226 of the
Constitution of India for relief against the proposed action
and proceedi ngs having been stayed, the Executive Counci
passed a resolution, No. 89, on May 15, 1960, that the
consi deration of their cases was postponed till after the
wit petitions were disposed of by the H gh Court. On the
same day, however, the Executive Council passed resolutions,
Nos. 90, 94 to 96 and 99 to 102, term nating the services of
all the appellants giving themfour or six nonths’ salary in
lieu of notice. The appellants challenged the validity of
the resolutions on the grounds, inter alia, (1) that the
Executive Council could not take recourse to-the provisions
of Ordinance No. 6 having started action under Statute NO
30, (2) that Ordinance No. 6 was subordinate to Statute NO
30 and could not prevail where Statute NO 30 applied, (3)
that action against respondents 1, 3, 7 and 8 was stayed by
the H gh Court and resolution No. 89 and that any action
thereafter under the agreenent or ~Odinance No. 6 was
i nconmpetent, and (4) that, in any case, the action 'of the
Executive Council was nmala fide and a fraud upon the Univer-
sity Act and Statute NO 30.  The case for the University
authorities was that the Executive Council could take action
under the terns of the agreenents, where such agreenents
exi sted or under Ordinance No. 6 or Statute NO 30 at its
option, and that where alternative remedi es were provi ded by
law, all or any of the remedi es could be invoked:

Hel d, that the inpugned resolutions were ultra vires  and
shoul d be quashed.

The power of terminating services w thout notice could not
be invoked in the present case, where allegations of conduct
detrimental to the interests of the University had  al ready
been made and scrutinised by the Solicitor-General and the
Reviewing Conmittee and the matter was pending |(before the
Executive Council. The powers granted by the O dinances
were expressly subject to the Statutes, and the Odinances
could not prevail over the Statutes.

State of Keyalav. C. M Francis and Co. [1961] 3 S.CR
181, di sti ngui shed.

The words " shall take such action thereon as it may think
fit " in Statute No. 30, gave liberty of action on the
recomendati ons of the Reviewing Commttee but lay a duty to
form an opinion. The words did not give a discretion to
take action outside the Statute.

The action taken by the University authorities could only be
guestioned if it was ultra vires and proof of alien or
irrelevant notive was only an exanple of the ultra vires
character of the action. The court was not concerned so
much with the notives,
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nor even with the justice of the action taken by a public
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body, like the University, as with its legality.
Short v. Poole Corporation [1926] Ch. 66, relied on

JUDGMVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeals Nos. 480 to 487
of 1960.

Appeal s by special |eave fromthe judgnent and order dated
July 15, 1960, of the Allahabad Hi gh Court in GCivil Msc.
Wit Nos. 1554, 1561, 1553, 1560, 1556, 1558, 1559 and 1557
of 1960.

N....C. Chatterjee, R K . Grg, S. C. Agarwal, D. P. Singh

K. K Sinha, V. A Seyid Mihamad and M K. Ramarmurthi, for
the appellants (in C As. Nos. 480 and 481 of 60).

R...K Garg, M K Ramamurthi, S. C. Agarwal, D. P. Singh

V. A Seyid Mihanmad and K. K. Sinha, for the appellants (in
C. As. ~Nos. 482 to 487 of 60).

G N Kunzru and I. N Shroff, for the respondents.

1961. January 10. The Judgnent of the Court was delivered
by

H DAYATULLAH, J.-These are eight appeals against t he
judgrment and " decree " of the H gh Court of Allahabad dated
July 15, 1960, with special |eave granted by this Court. By
the wit petitions, which failed before the Hi gh Court, the
appel | ants had asked that Resolutions Nos. 90, 94 to 96 and
99 to 102 passed by the Executive Council of the Banaras
H ndu University on May 15, 1960, termnating their services
fromJune 1, 1960, be quashed. The names of the appellants,
the posts they held and the gist of the Resolutions passed
agai nst them have been set down bel ow :

G oup |
1. Dr. Akshaibar Lal: Reader in Coll ege of
(C. A No. 480 of 1960) Agriculture.
(Resol ution No. 100-4months’ pay in lieu of noti ce)
2. Dr. Gopal Tripathi Prof essor of Chem -
(C. A No. 482 of 1960) cal Engi neering and
Principal, College of
Technol ogy.

(Resol ution No. 101-4nmonths’ pay in lieu of noti ce)
389

3. Pandit Ram VWyas Pandey : Reader and Head of

(C. A No. 486 of 1960) Depart nent of Jyoti sh-
Sanskrit Maha-
vi dyal aya.

(Resolution No. 99---under cls. 4 and 7 of the agreenent
dated March 26, 1931, and Ordi nance No. 6 of the ~Ordinances
of the University-6 nonths’ pay in lieu of notice)

4. Dr. Gauri Shankar Tiwari : Lecturer in Chems-

(C. A No. 487 of 1960)

(Resolution No. 102--4 nonths’ pay in lieu of notice)

Goup |1
5. Dr. Rain Deo M sra: Pr of essor and Head
(C. A No. 481 of 1960) of Departnent of
Bot any, Col |l ege of
Sci ence.

(Resolution No. 94-under cls. 4 and 7 of the agreenent dated
February 3, 1959, and Ordi nance No. 6 of the Ordinances of
the University---4 nonths’ pay in lieu of notice)

6. M. Ganesh Prasad Singh: Lecturer in Physica

(C. A No. 483 of 1960)

(Resol ution No. 95-under cls. 4 and 7 of the agreenent dated
January 18, 1946, and Ordi nance No. 6 of the Odinances of
the University-6 nmonths’ pay in lieu of notice)

7. M. Radhey Shyam Shar na: Lecturer, College of
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(C. A No. 484 of 1960) Technol ogy.

(Resol ution No. 90-under cls. 4 and 9 of the agreenent dated
January 21, 1957, and Ordi nance No. 6 of the Odinances of
the University-4 nmonths’ pay in lieu of notice)

8. Dr. Ram Yash Roy: Lecturer in Botany,

(C. A No. 485 of 1960) College of Science. (Resolution No.
96-under cls. 4 and 7 of the agreement dated August 12,
1932, and Odinance No. 6 of the Odinances of t he
University-6 nonths’ pay in lieu of notice).

390

The cases of the appellants are very simlar; but fall into
two groups as indicated above. The differences are not
many, and sone of themware indicated in the gist of the
resol utions noted against their names. Q her differences
will appear fromthe facts, which are given bel ow

The affairs of the Banaras Hindu University, for reasons
with which we are not concerned; had been deteriorating, and
a situation had arisen which required i ntervention
i medi ately. The President of India, in his capacity as
Visitor  ‘and in exercise of the powers conferred by s. 5(2)
of the Banaras H ndu University Act, 1915, appointed a
Commttee of Enquiry (known as the Mudaliar Committee)
consi sting of:

1. Dr. A L. Mudaliar (President)

2. M. M C. Mbhajan

3. Dr. P. Subbarayan

4. Snt. Sucheta Kripal an

5. Dr. Nairoji Wadia (Menbers)

to enquire into and report, inter alia, on the general state
of discipline in the University, Kkeeping in. view the
di sturbances in sonme of the Institutions of the  University,
and to suggest renedies and neasures-of reform for the
betterment of acadenmic life and efficient functioning of the
University. The Committee nmade a report suggesting that a "
Screening Committee " should be appointed to review the
appoi ntnents made to the teaching staff and the work of the
teaching staff, and that action should be taken in the |ight
of the findings of the Screening Comittee.

On June 14, 1958, the President of India promulgated an
O di nance (IV of 1958) to anend the Banaras Hindu University
Act, 1915. By s. 8 of the Ordinance, the Statutes of the
University were amended, and in place of Statute No. 30,
another Statute was substituted, which set up a " Screening
Conmittee ", consisting of (a) a person who is or has been a
Judge of a High Court (Chairman), (b) the  Vice-Chancell or
(Ex officio) and (c) a person having adninistrative or other
experience in educational matters, to exam ne the cases of
all persons hol di ng teaching, admnistrative or other
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posts in the University at the comencenent of t he
Ordi nance, in respect of whomthere was reason to- believe
that their continuance in office would be detrinental to the
interests of t he Uni versity, and to forward its

recomendations to the Executive Council to take such action

as it may deemfit.

The O dinance of the President was repeal ed by the Banaras

H ndu University (Amendnent) Act, 1958 (XXXIV of 1958),

whi ch re-enacted Statute No. 30 as foll ows:
" 30. (1) If the Executive Council has reason
to believe that the continuance in office of
any person who on the 14th day of June, 1958,
was holding any teaching, adnministrative or
ot her post in the University would be
det ri ment al to the i nterests of the
University, it may, after recording briefly
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the grounds for such belief, refer the case of
any such person, together with the connected
papers, if any, inits possession, to the
Solicitor-General to the Governnent of India:
Provided that, where an allegation of the
nature referred to in this subsection relates
to a menber of the Executive Council who was
hol di ng any teaching, admnistrative or other
post in the University on the said date, the
Executive Council shall, without considering
the allegation, refer the case of such person,
together with a copy of the allegation, to the
Solicitor-General to the Governnent of India.
(2) If on any such reference the Solicitor-
CGeneral to the Governnment of India is of
opi nion that there is a prima facie case for
i nquity, he shall-refer the case of the person
concerned to a Conmttee to be constituted for
the purpose by the Central Governnent and
known as the Reviewi ng Cormmittee, which shal
consi st of the follow ng persons, namely :-
(a) a person who is or has been a Judge of a
H gh Court noninated by the Central Governnent
who shall be the Chairman of the Committee;
and

(b) two persons nomnated by the Centra
CGovernment from anong persons who have had

admini strative or ot her experience in
educati onal matters,

392

(3) It shall be the duty of the Review ng
Conmittee to exam ne the case of every. person
referred to it by the Solicitor-Ceneral; and
the Reviewi ng Conmittee shall, after | holding

such inquiry ‘into the case as it may think
fit, and after givingto the person concerned
an opportunity of ( being heard, if he so
desires, forward its recommendations to the
Executive Counci |

(4) The neetings of the Reviewing Comittee
shall be convened by such person as nmay be
appoi nted for this purpose by the Chairman

(5) On receipt of the recomendati ons of the
Reviewing Conmittee, the Executive Counci
shal | take such action thereon as it may think
fit:

Provi ded that when the recommendations relate
to any such person as is referred to in._ the
proviso to sub-section (1), such person  shal
not take part in any neeting of the Executive
Council in which the recomendations are
consi der ed.

(6) Before taking any action against any
person on the reconmendati ons of the Review ng

Conmittee, the Executive Council shall give
him a reason. able opportunity of bei ng
heard. "

Under the powers granted by this Statute and after sundry
procedure, the Solicitor-General sent up the cases of the
appel l ants (and sonme others, who are not before us) to the
Revi ewi ng Conmittee. The appel | ants appeared before the
Revi ewi ng Committee and represented their cases. Except in
the case of M. Radhey Shyam Sharma (G vil Appeal No. 484 of
1960), whose case was kept pendi ng because certain matters
were sub judice, the Reviewing Conmmttee sent its findings
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to the University. These findings were considered in
respect of the four appellants in Goup | (above), and on
February 13, 1960, the Executive Council passed Resolutions
Nos. 436 to 439 calling upon themto show cause why their
services be not termnated, in view of the findings of the
Reviewi ng Committee that the continuance in office of those
appel | ant s was detrinmental to the interests of the
Uni versity, which the Executive Council had accepted. These
four appellants showed cause on March 5, 1960, No notices
393
were, however, sent to the four appellants in Goup Il
above, and this is one distinguishing feature in the cases.
The four appellants (Goup |) filed petitions under Art. 226
of the Constitution (W ~Ps. Nos. 712 to 715 of 1960) on
March 9,1960, in the H gh Court of Allahabad for relief
agai nst the proposed action. On the same day D. S. Mathur
J. passed an ad interimorder as foll ows:
" The respondents Nos. 1 to 3 are directed wuntil further
orders, not to take any further ' proceedings against the
petitioners.™
The Registrar of the University then applied to the High
Court, and on April 25,1960, Jagdi sh Sahai, J., made the
foll owi ng order:
" In supersession of the interimorder dated
9-3-1960, | order that the proceedings before
respondent No. 2, Executive Council of Banaras
H ndu Uni versity, ari sing out of t he
recommendations of the Reviewing Conmittee
shal | ‘remai n stayed."
On May 15, 1960, the Executive Council of ~the University
passed a nunber of Resolutions. Resolution No. 89 took into
consi deration the explanations sent by the four appellants
(Goup 1) on March 5, 1960, and the order of the H gh Court,
and it was resol ved:
PR that the consideration of the ' above
cases be postponed till after the Wit
petitions above nentioned are di sposed of by
the H gh Court. "
On the sane day, however, Resolutions Nos. 99 to 102 were
passed terminating the services of the four appellants
(Goup 1) fromJune 1, 1960, giving to them four or siXx
nonths’ salary, in lieu of notice. I'n—the Resolution
concerni ng Pandit Ram Vyas Pandey, there was a nention that
the action was taken under cls. 4 and 7 of the —agreenent
executed by himand O dinance No. 6 of the O dinances of the
University. In the remaining three cases, it was not stated
under what exercise of power the action was taken. Even
earlier than the notice to show cause issued on February 13,
1960, explanations were called from Pandit Ram Was Pandey
and Dr. Copal Tripathi by Resolutions Nos. 278 and 281 dated
Septenber 9, 1959, and these explanations were ordered to be
filed by Resolution No. 103
50
394
passed on the same day. Four Resolutions were also passed
termnating the services of the other appellants bel onging
to Goup Il
It was after these Resolutions were conmuni cated that the
eight petitions were filed by the appellants in the Hi gh
Court of Allahabad. The H gh Court by a comon judgnent,

which is wunder appeal, dismissed all the petitions wth
costs.
The case of the appellants, broadly stated, is that the

Executive Council could not take recourse to the provisions
of Ordinance No. 6 of the Ordinances of the University,
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having started action under Statute No. 30, that Ordinance
No. 6 was subordinate to, Statute No. 30 and could not
prevail where Statute No. 30 applied, that action against
the four appellants in Goup | was stayed by the Hi gh Court
and Resolution No. 89, and that any action thereafter under
the agreement or Odinance No. 6 was inconpetent. The
action of the Executive Council was characterised as mala
fide and a fraud upon the University Act and Statute No. 30.
The High Court did not accept any of these contentions.
Before wus, the same points have been urged again, and in
reply, the University contends that the Executive Counci
could take action Under the terns of the agreements, where
such agreenents existed, or under Ordinance No. 6 or Statute
No. 30 at its Option, and that where alternative renedies
were provided by law, all or any. of the renedies could be
i nvoked.

Before we deal with these argunments, it 1is necessary to
exam ne cl osel y the powers of the Executive Council of the
University, as they can be gathered fromthe Banaras Hi ndu
Uni versity ~Act, the Statutes and Ordi nanaces franmed under
it. The Act was passed in 1915 (XVIF of 1915), but it was
amended in 1930, 1951 and- 1958. Oiginally, the Act
provided for the framng of Statutes and Regul ations by the

University ; but i'n 1951, the existing Regulations were
deened to be the/first Odinances under s. 18(2) of the
anended Act. A further power to mnmke 'Regulations was

conferred by s. 19. Thereafter, there were -Regulations in
addition ,to the University Act, Statutes and @ dinances, W
395
are not concerned with the Regulations, and no  reference
need be nmade to them except to say that they ranked bel ow
the O dinances and had to be consistent, with the Act, the
Statutes and the Ordi nances.
In the Act, the word "Statute" was defined to’ nean " the
Statutes for the tine being in force ™, and’ there was an
anal ogous definition of the word * O di nances Secti on
17(2) of the Act enacted that " the first Statutes shall be
those set out in Schedule |I ". The power to frane Statutes
was conferred on the Executive Council by s. 17(3), but was
subj ect to the previous approval of the Visitor. This sub-
section, as it was anended by s. 4 of the Banaras Hindu
Uni versity (Amendnment) Act, 1958, read as follows:
" The Executive Council may, from tinme to
time, nmake new or additional Statutes or may
amend or repeal the Statutes; but  every new
Statute or addition to the Statutes or any
amendment or repeal of a Statute shall require
the previous approval of the Visitor who may
sanction, disallow or remt it for further
consi derati on.
Section 4A of the Act invested the University with  powers,
and sub-ss. (7) and (13) nay be quoted here:
" (7) to institute pr of essor shi ps,
readershi ps, |ectureships and other teaching
posts required by the wuniversity and to
appoi nt persons to such pr of essor shi ps,
reader shi ps, |ectureshi ps and ot her posts;
(13) to create adnmnistrative, mnisteria
and ot her necessary posts and to make
appoi ntnents thereto."
Section 7 of the Act named the officers and authorities of
the University, but power was reserved to the University to
declare, by statutes, other officers and authorities of the
Uni versity.
In addition to being an authority of the University, the
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Executive Council was appointed the executive body of the

University. Sub-section (2) of s. 10 of the Act |aid down:

" The Executive Council shall exercise such powers and

perform such duties as nay be vested in it by the Statutes.”

Section 17 of the Act provided how the statutes were to be

franed and what they were to contain. W

396

have already referred to the first Statutes of the Uni-

versity which were placed in Schedule of the Act and the

power of the Executive Council to nake new or additiona

Statutes or to amend or repeal existing Statutes subject to

the prior approval of the Visitor. Section 17 provided:

"17(1). Subject to the provisions of this Act, the

Statutes may provide for. all or any of the follow ng

matters, nanely: -

(c) the appointnment, powers and duties of the officers of

the University."

From the above analysis, it is clear that the Act created

the Executive Council as an authority and the executive body

of the ‘University; but its powers were conferred and its

duties were created by the Statutes. The source of power

and duties in respect of the Executive Council was thus the

Statutes under the authority of the Act.

Section 18 of the Act (as anmended in 1951) provided:

" 18(1). Subject tothe provisions of this Act and the

Statutes, the Odinances may provide for all or any of the

following matters, nanely: -

O di nances:

emol uments and ternms and conditions of service of teachers

of the University."

The Ordi nances were thus made subordinate to the Act and the

Statutes, and could not go beyond them or ~derogate from

t hem

One nore provision of the Act as amendedin 1951 may be read

here. It is s.19A which provided:
" 19A. (1) Every salaried officer and  teacher
of the University shall be appointed under a
witten con. tract, which shall be | odged with
the University and a copy of which shall be
furnished to the officer or teacher concerned.
(2) Any dispute arising out of a contract
between the University and any of its officers
or teachers shall, at the request of the
of ficer or teacher concerned or at t he
instance of the University, be referredto a
Tribunal of Arbitration consisting  of one
menber appoi nt ed
397
by the Executive Council, one nmenber noni nated
by the officer or teacher concerned and an
unpire, appointed by the Visitor, -and the
decision of the Tribunal shall be final."

The powers granted to the Executive Council by the Statutes

may now be seen. Statute No. 18 was anmended in 1958, and is

referred to as anended. It laid down:
" 18(1). The Executive Council shall, subject
to the control of the Visitor, have the
management and administration of the whole
revenue and property of the University and the
conduct of all admnistrative affairs of the
Uni versity.
(2) Subject to the provisions of the Act,
t he St at ut es and the Ordinances, t he
Executive Council shall, in addition to al
ot her powers vested in it, have the follow ng
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powers, nanely:
(i) To appoint, from time to time, ...

Principal s of Col | eges and institutions
est abl i shed by the University, and such
Pr of essors, Readers, Lecturers and ot her

menbers of the teaching staff, as may be
necessary, on the recomendati on of Selection
Conmi ttees constituted for t he pur pose
(Proviso onitted)
(ii) to appoint nmenbers of the administrative
staff or to del egate the power of appointment
to such authority or authorities, or officers
as the Executive Council may, from tinme to
time, by resolution, either generally or
specially direct;.. "
The power of appointment was thus conferred by the Statutes
on the Executive Council
We now turn to the Ordinances, where the disciplinary rules
are to be found. On Cctober 13, 1958, the Executive Counci
by Resolution No. 181 reconstituted the material O dinance.
Chapter 1l in part | of the Banaras H ndu University
Cal endar (1958) contains the terns of appointnent, grades,
salary and conditions of service of teachers, officers and
ot her enpl oyees of the University. That Chapter is divided
into many sections and sub-sections. Section 5 deals wth
teaching and adnministrative posts, and s. 6, wth the
condi tions
398
of service and terms of appointment. Odinance No. 2 in
this section | ays down:
" The conditions of service of the staff shal
be enmbodied in the Agreenent Form of \ servi ce.
Every enpl oyee shall on confirmation sign the
agreenent Form "
Ordi nance No. 6, before its anmendment, read:
" The Executive Council shall be entitled to
term nate the engagenent of an enployee (i) on
grounds of msconduct and (ii) physi ca
unfitness for good cause and after calling for
and considering his explanation and after
giving four nmonths’ notice in witing or

payment of four nonths’ salary in lieu of
noti ce.
The Ordi nance was unhappily worded. The expr essi on

"physical wunfitness for good cause" hardly nakes sense.
More difficulty arises by the use of the conjunction "and"
That word wused for the first time in the Odinance is
obvi ously used disjunctively; but on the second. and third
time it is used conjunctively, introducing two . conditions
pr ecedent. So far, there is no dispute, though nuch bad
drafting. Dispute arises over the last use  of t he
conjunction "and" in the O dinance. The appellants contend
that it must be read conjunctively as introducing a ‘third
condition precedent, while the University urges that it is a
separate power of term nation unconnected with the others.
The Hi gh Court was persuaded to read the clause as
interpreted by the University and, in our opinion, rightly.
In 1958, the Executive Council re-framed this Odinance but
surprisingly enough, w thout any better success. The re-
enacted Ordinance, as printed in the anendment slip, read:

" 6. The Executive Council shall be entitled to termnate
the engagenent of an enpl oyee for

(i) msconduct, or

(ii) physical unfitness, or

(iii) i nefficiency, or
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(iv) breach on his part of one or nore of the ternms of his
agreenment with the University, after

399

calling for and considering his explanation in each of the
cases mentioned above; or

(v) after giving four nonths’ notice or paynent’ of four
nonths’ salary in |lieu thereof.

The dispute this time arises fromthe careless use of the
wor d "or". The Ordinance nentions four reasons for
termination of services, which are nunbered (i) to (iv). In
each of those cases, there is the condition precedent that
expl anati on nust be called for and considered. So far, the
neaning is clear, even though the drafting is far from
comendabl e. Then follow a seni-colon and "or" and nunber
(v). The word "or" does not seek to create an option
between calling for and considering an explanation and a
four nonths’ notice, etc. The nunber (v) and the sem -colon
bet ween ment ioned above " and or do not permt this
readi ng. The difficulty, however, does not end there. | f
we read the fifth clause as connected i ndependently with the
openi ng words, we get this:

" The Executive Council shall be entitled to terminate the

engagement of an enpl oyee
for
(v) after giving four nonths’ notice............... whi ch

nmakes the word "for " superfluous in the sentence.

In our opinion, the sense of the Ordinance can be obtained
by rearrangi ng the matter thus:

" 6. The Executive Council shall be entitled to termnate
the engagenent of an enpl oyee for

(i) m sconduct, or

(ii) physical unfitness, or

(iii) i nefficiency, or

(iv) breach on his part of one or nore of the ternms of his
agreement with the University,

after calling for and considering hi's explanation in each of
the cases mentioned above;

or (v) after giving four nonths" notice or paynment of four
nonths’ salary in |lieu thereof "
This means that, if action is taken under cls. (i) to (iv),
an opportunity of showi ng cause against the termnation of
the service nust be given; but action can also be taken to
term nate the service, without assigning a
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cause, on four nonths’ notice or four months’ ~salary ,in
lieu of notice. The case of the University is that al
these orders of termination of service were passed under the
power granted by cl. (v) of this Odinance, nodified by the
terns of the agreenents as they existed.

The result of this analysis shows that the power ~of the
University to ternminate the services of the incunbents was
derived from (a) agreenents, (b) Odinances, and (c) Statute
No. 30. The agreenents merely represented the general right
of a master to terminate the services of incunbents, where
they were subject to agreenents, after reasonable notice,
wi thout giving any reason. The O dinances, in addition to
preserving that right, gave power to term nate service for
proved m sconduct, inefficiency or physical unfitness.
These power s, unl ess wused according to t he stated
conditions, were unexercisable, and in the case of a service
which was protected against arbitrary action, being pernma-

nent, could only be invoked in an appropriate instance. In
t hose cases which would fall within the categories of proved
m sconduct , i nefficiency and physical unfit ness, the

University was required to take action in accordance wth
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the Ordi nance and the Rul es.

This was the position before the new Statute No. 30 was
added by Par | i ament. This |egislative neasur e was
undertaken as the result of the sorry state of affairs of
the University, and a special ground was required to be
proved. It was that the continuance of an incunbent was
detrimental to the interests of the University. The power
to term nate the services of an incunbent on this ground was
hedged in with appropriate safeguards, due to the struggle
for power which it is said, had arisen in the University in
the past; and though the Miudaliar Committee had suggested a
Screening Committee to go into the cases of all teachers,
Parlianment thought it necessary that before any case reached
the Screening Conmittee (renaned the Reviewing Commttee) it

shoul d be scrutinised by the Solicitor-Ceneral. The
procedure which the new Statute enacted, ensured fair play
and proper scrutiny. First, the Executive Council had to
resolve  that the continuance in office of any particular
person

401

was detrimental to the interests of the University. The

reasons for such belief had to be recorded briefly, and the
Resol ution together with the connected papers had to be sent
to the Solicitor-General .~ In the case of a teacher who was
a nmenber of the Executive Council, the Executive Council was
not to consider the allegations but to send the papers to
the Solicitor-General. The Solicitor-CGeneral had to decide
if there was a prina facie case for enquiry, and then he was

to refer suitable cases to the Reviewing Committee. The
Revi ewi ng Committee was then to enquire intothe matter, and
forward its recomendations to the Executive Council. The

Executive Council was thereafter required to proceed under
cl. (6), which was as foll ows:
" Before taking any action against any person
on the reconmendations of the Revi ewi ng
Comm ttee, the Executive Council shall | give
him a reasonabl e opportunity of being heard.
The power of the Executive Council was
conferred by cl. 5, which provided:
" On receipt of the recomrendati ons of the
Reviewing Conmittee, the Executive Counci
shal | take such action thereon as it may think
fit., "
The procedure laid down in Statute No. 30 was followed by
the University. The cases of the appellants went before the
Solicitor-General and then before the Reviewing Committee.
In seven cases out of eight,” the Reviewing Conmttee . gave

its opinion. In four out of seven cases, a . show cause
notice was issued under cl. 6 but not in others; ~and the
four appellants (G oup 1) also showed cause. They al so

obtained a stay fromthe Hi gh Court of Allahabad ‘against
action wunder Statute No. 30, and the Executive Counci
deci ded to postpone consideration of their cases. But the
Executive Council abandoned action under Statute No. 30, and
proceeded to act under powers which, it thought, flowed from
the agreements and the Odinances, and terminated the
services of the eight appellants, giving four or six nonths’
salary in lieu of notice.

51
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In so far as the power of terminating services wth. out
notice was concerned, the general power could not be
i nvoked, when allegations of conduct detrinmental to the
interests of the University had already been made and
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scrutinised by the Solicitor-General and the Review ng
Conmittee and the matter was pending before the Executive
Council. The powers granted by the O di nances are expressly
subject to the Statutes, and the O di nances cannot prevai
over the Statutes.

Statute No. 30 provided for special action in specia
ci rcunst ances. The exi stence of the special circunstances
is expressly admtted, inasnuch as the cases were referred
to the Reviewing Commttee. The existence of the specia
circunst ances and the special renedy excluded the right of
the University to invoke its general powers, not to start
with, but after the special procedure had been deliberately

adopted and had comrenced.. |If the cases of these appellants
had not been sent to the Solicitor-General and the Revi ewi ng
Commttee at all, other considerations mght have arisen

The question is whether after the special procedure was once
i nvoked, it could be dropped in the mddle and other powers
exerci sed

The University relies on three argunents in this connection

It is first-contended that the powers of the University were
cumul ative, and that the University could resort to any of
the renedies open to it. Reliance is placed in support of
this argunent on Shankar Sahai v. Din Dial (1) (observations
of Mahmood, J., at p. 418), On Prakash Gupta v. State of U

P. (2), The State of Madhya Pradesh v. Veereshwar Rao

Agni hotry 3 ), Brockwell v. Bullock (1), Seward v. " Vera
Cruz" (5) and Barker v. Edger (6). It is not necessary to
refer to these <cases in detail. It has been laid down
recently by this  Court that, where the law all ows

alternative renedies, one or the other or both can be
i nvoked unless one renedy is expressly or by necessary
i mplication excluded by the other (See State

(1) (1889) I.L.R 12 All. 409.

(2) [1957] S.C.R 423.

(3) [1957] S.C.R 868,

(4) (1889) 22 QB.D. 567

(5) (1884) 10 A.C. 59.

(6) [1898] A C 748 (P.C),
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of Kerala v. G M Francis and Co. (1)). The question thus
is whether there is anything expressly stated by law  or
clearly inmplied which would exclude powers under the
agreenents and the O di nances, when action has been taken
under the Statutes. The University Act expressly makes the
Ordi nances subject to the Statutes, and in case of any clash
between them the O dinances nust be made to stand down.
Further, Statute No. 30 was enacted by Parliament to nmeet a
special situation, and contained a code for ‘dealing wth
certain special kinds of cases. To that extent, the
inmplication is not only one way, but is also clear. The
University could not, having started enquiries under Statute
No. 30, abandon the enquiries in midcourse and pass on to
something else. This is illustrated by the contradictory
Resol uti ons passed on the sane day. |In the case of the four
appel l ants belonging to Group |, action under Statute No. 30
was deferred till after the decision of the High Court. But
one is tenpted to ask what possible further action was con-
tenmpl ated when their services were terminated the same day.
It may be pointed out here that dropping of action under
Statute No. 30 deprived the appellants of the right to show
cause agai nst what had been all eged agai nst them or found by
the Review ng Conmittee.

The appel | ants characteri sed the whole action as lacking in
bonafi des. The action can only be questioned if it is ultra
vires’ and proof of alien or irrelevant notive is only an
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exanple of the wultra vires character of the action, as

observed by Warrington, L.J., in the follow ng passage:
" My viewthen is that only case in which the
Court can interfere with an act of a public
body which is, on the face of it, regular and
within its powers, is when it is proved to be
in fact ultra vires, and that the references
in the judgnments in the several cases cited in
argument to Lad-faith, corruption, alien and
irrelevant notives, collateral and indirect
objects, and so forth, are nerely intended
when properly understood as exanples of

matters

(1) [1961] 3 S.C.R 181
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which if proved to exist might establish the
ul tra vires character of the action in

guestion " (Short v. Poole Corporation (1).
We are not concerned so much with the notives, nor even with
the justice of the action as with its legality, and, in our
opi ni on, —having invoked ~Statute No. 30 in the specia
ci rcunst ances and havi ng gone-on with that procedure, it was
not possible to undo everything and rely upon other powers,
which were not only subordinate but' were clearly not
available in those special circunmstances which led, to
action under Statute No. 30.
The next argunment is that Statute No. 30 itself left liberty
of action, inasmuch as el. 5 gave power to ‘the Executive
Council to act as it thought fit.” To begin 'with, it 1is
wong to think that the words conferring discretion are to
be read in the abstract. Those words have to be read within
the four corners of Statute No. 30. Tile words are
perm ssive, no doubt, as to the choice of -action, ‘but are
i mperative in so far as they require sone act conpleting the
i ntent and purpose of the enquiry itself. The words " shal
take such action thereon as it may think fit " give liberty
of action on the recommendati ons of the Review ng Committee,
but lay a duty to forman opinion.  The words do not give a
discretion to take action outside the Statute.
Lastly, it is argued that the Executive Council ~as the
appointing authority had the power also to dismss, and
reference is made to ss. 4(7) and 4(13) of the Act and s. 16

of the GCeneral Causes Act. None can deny that the
University did possess such a power. The question  is
whether it exercised it correctly under the Statutes and
Or di nances. We are quite clear that the Executive  Counci

did not. We may say here that we have not  accepted the
contention that the action of the Executive Council. was
based upon malice or any indirect or oblique notive. The

error was in thinking that there were cunulative or
alternative powers, even after the adoption of the  specia
procedure wunder Statute No. 30. W are, therefore, of
opi ni on t hat

(1) [21926] Ch. 66, 91
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the inpugned Resolutions were ultra vires and should be
guashed.

In the result, the appeals are all owed. Resol uti ons Nos.
90, 94 to 96 and 99 to 102 dated May 15, 1960, of the
Executive Council of the Banaras Hi ndu University are
guashed, and an appropriate wit or wits shall issue to the

respondents to that effect. The respondents shall pay the
costs of these appeals, as also of the H gh Court. Only one
set of hearing fee here and in the Hgh Court shall be
al | owed.
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Appeal s al | owned.




