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1. Leave granted.

2. The principal question that enmerges for consideration
in these appeals is whether to sustain the order of
denolition as passed by the Gauhati Hi gh Court vide
I mpugned judgnent and order or to put an inprinmatur
of this Court to the wunauthorised constructions
raised by Ms. Priyanka Estates International (P)
Ltd. (Appellant No.1 herein) beyond 5% floors. Facts
material for deciding the said appeals are nentioned
her ei nbel ow.

3. For the sake of convenience, the facts appearing in SLP (O



No. 14480 of 2006 titled as Ms Priyanka Estates International
(P) Ltd. & Ohers Vs. State of Assam & Ot hers are taken into
consi deration. Appellant No.1 is a conpany of which Appellant
Nos.2 & 3 are Directors.

4. Appellant No.l1 herein purchased an open piece of |and
approxi mately adnmeasuring 4.62 Kathas from one Snmt. Nandita
Banerj ee on 9.8.1999 by registered deed of sale. Prior to
execution of sale, the vendor of Appellant No.l1 applied to
Guwahat i Metropolitan  Devel opnent Authority (hereinafter
referred to as "GVWDA' ) for grant of ‘No Cbjection Certificate

for sale of |and. The said permssion was accorded on
17.7.1999 nentioning therein that permssion is granted for
“residential -cumcomercial use” of the said plot and that
proposed width of the road abutted by plot is approximtely 50
feet.

5. Pursuant to the said permssion, Sale Deed was executed in
favour of Appellant No.1l, whereafter it applied to Guwahati
Muni ci pal Corporation (hereinafter referred to as 'GVC) on
16.11.1999 for according permssion for construction of
basenent , ground, nezzani ne, first, second, third, fourth
and half of 5th floors. The perm ssion was accorded to Ms.
Priyanka Estates International (P) Ltd. on 03.02.2000 by the
GVC for construction of basenent, ground floor, nezzanine upto
fourth floor and half on the 5th floor. For 1st floor to
fourth, the floor area perm ssible was 7283 sq. ft. but on 5th
floor, the permssible floor area was fixed at half of it,

I.e., 3817 sq. ft only. It was granted on certain conditions



as nmentioned in the sanction dated 3. 2.2000.

6. Thereafter, on 08.02.2000, Appellant No.l1 applied for
grant of perm ssion for construction of remaining part of 5th
6th, 7th and 8th floors. This perm ssion was refused by GVC on
27.3.2000 on the follow ng grounds.

“i) Maxi mum all owabl e height of building can be
76' and proposed hei ght would be 93'.

i) The margin on both sides and rear is |ess
t han required norns.

i) FAR i s exceeded than all owabl e 300.
i V) The structural certificate i's not
submtted.”

So, proposal for 5th (part) 6th, 7th and 8th floor building,
perm ssi on was rej ect ed.

7. Feeling aggrieved by the said rejection by GV
appel lants preferred an appeal under Section 438 of the
Guwahati Muni ci pal Corporation Act, 1971 (hereinafter referred
to as '"the Act') before the Standing Appellate Commttee (in
short 'SAC ).

8. This came to be disposed of on 5.5.2000 with the

foll owi ng directions:

“In view of the above discussion as well as
observati on, in our considered opinion, the
appel l ant’ s case deserve consi derati on.

Accordingly, we hold that the appellant be
accorded perm ssion as sought for. W hereby set
asi de the inpugned order, as aforesaid, passed by
t he Comm ssioner, GVC, the Respondent.

In the result, the appeal is allowed.”

9. Since, despite the fact that SAC had allowed the appeal of

Appellants with regard to construction of 5th (part), 6th, 7th



and 8t" floors, no formal permssion was still accorded by
Comm ssioner GMC to it, they noved further application on
28. 8. 2001 bef ore Adm ni strator-cum M ni ster, Guwahat i
Devel opnent Departnent, as it appears by that tinme, GVC had
been di ssol ved.

10. The said appeal was considered by Admnistrator-cum
M nister and the appeal verdict was reviewed on 29.5.2002 with

certain conditions as nenti oned herei nbel ow :

“1) To obtain NOC from State Fire Departnent;
i) Submit affidavit regarding the Structural
Certificate;

L) Conpul sory covered parking and private

service system i ke drai nage, sewage, storm drain,
wat er supply etc.;

I V) No further FAR beyond 487. 00;

V) To submt conpletion certificate and
obtai n Occupancy Certificate from GVC

Vi) To pay a penal charge to the Corporation
anounting to Rs.10,00,000.00 (ten | acs);

Vii) Your building is liable for instant

denolition at your own risk and cost in case of

non- conpl i ance of the above.”
11. However, it appears that wthout conpliance of the
aforesaid conditions fully and w thout getting actual sanction
for construction of building beyond 5% floors from the
Commi ssi oner of G MC. Appel lants continued wth the
construction activities and tried to conplete the sane.
12. Guwahati Metropolitan Devel opnent Authority (As already
referred to as 'GVDA') now cane into picture and issued notice

to Appellant No.2 on 02.02.2001 to show cause and to give

expl anation as to w thout grant of proper sanction under GVDA



Act, how the construction work is progressing.

13. Anot her notice by GVDA was issued to the Appellant No.2
on 5.9.2001 aski ng to renove/ denol i sh t he
bui | di ng/ construction/ devel opnment or the portion erected by
them which is in violation of the provisions of Guwahati
Metropolitan Devel opnent Authority Act (for short "the
Devel opnent Act'). No replies to the aforesaid two notices
were sent by the Appellants herein on the ground that the sane
were not received.

14. Last and final notice in this regard was i ssued by GVDA
on 18.2.2002 nentioning therein with regard to earlier two
notices sent on 2.2.2001 and 5.9.2001 and finally asking the
Appel lants to renove the construction within three days from
the receipt of this last notice failing which, necessary action
as per provision of the Devel opnent Act wll be initiated
W t hout giving further intimtion.

15. Appel lants replied to the said |ast notice on 18.2.2002
mentioning therein that they had not received the earlier two
| etters but nentioned that perm ssion has been granted by GVC
on 3.2.2000, and is still operative, which clarified the
position of construction of the building beyond 5% floors al so
but did not actually present any sanctioned or approved
pl ans/ maps beyond 5% fl oor.

16. Not being satisfied with the reply to the show cause
notice, submtted by the Appellants, the Respondents proceeded
to i ssue another notice to the Appellant No.2 on 3.5.2002, with

a categorical statenent that construction over and above 6th



and 7t" floor was wholly illegal, wthout due sanction and
therefore, the sane be renoved/ denvoli shed.

17. It appears that, thereafter, sonme correspondence
between the parties continued. Finally on 31.7.2002 by two
orders, the Conm ssioner, GVC inforned the Appellant No.1 that
plans submtted by them are insufficient for the follow ng
reasons and requested it to furnish the required materials as
under and to forthwith stop the construction :

“ 1. Affidavit for structural design as per
format at the buil ding bye | aws.

2. NOC from State Fire Departnent.

3. Declaration in affidavit to maintain the
FAR within 487."

18. The Appellants, therefore, were constrained to nove the
Hi gh Court challenging the said order dated 31.7.2002 by filing
WP.(C No.5018 of 2002 purportedly under Articles 226 and 227
of Constitution of India.

19. Further order of denolition cane to be issued to the
Appellant No.2 by GVDA on 30.5. 2006, clearly nentioning
therein that no sanction was obtained by the Appellants under
Section 24 & 25 of the Developnent Act and had actually
violated the provisions of Building Bye-laws of Guwahati
Muni ci pal Corporation (for short, '"building bye-laws'), in the
fol |l owi ng manner

“1. FAR of the building is 490 which exceeds
al | owabl e FAR 300.

2. Maxi mum fl oor hei ght 93 exceeds all owabl e
hei ght 76" in this road.

3. Since the building is mxed used wth
residential at top floors, setback required is 15



side to 20° rear, which is not nmaintained.

4. Bal cony projection is allowed, maxinmum Y%
of the building length in any side, which is not
mai nt ai ned.

5. Two staircases and lift on opposite
direction is required which is not available in
the building as per building plan.

6. Construction of building is going on
despite our order to stop construction.”

20. The said order further directed denolition of the
buil ding beyond the sanctioned plan dated 3.2.2000. The
Appel | ant s, t her ef or e, chal l enged the said order dated
30.5.2006 issued by Chief Executive Oficer GWA by filing
another WP. (C)No. 2747 of 2006. In WP.(C No.5018 of 2002,
(earlier WP. filed in the Gauhati Hi gh Court) an order of
status quo cane to be passed on 12.8.2002 and it further
directed that Municipal Authority shall take no steps to pul
down the building and the operation of the letter dated
31.7.2002 was stayed.

21. It appears that pursuant to the said order, Appellants
continued with the construction activities presumably on the
ground that order of status quo is against the Respondents of
the Wit Petition and not against the Appellants. Thus,
Sanat an Dharam Sabha, Guwahati filed an application seeking
permssion to be inpleaded in the said petition and also
bringing to its notice that despite the order of maintenance of
status quo, Appellants are continuing with the construction.
Thus, another order clarifying the earlier order cane to be
passed by the H gh Court on 20.9.2002 whereby a categorical

direction was i ssued that no further construction over the said



| and shall be nmade and all construction activities should come
to a standstill immediately. It appears that only after
passing the said order, Appellants stopped the construction
wor k.

22. Sanatan Dharam Sabha alongwith three residents of
Panbazar locality of Guwahati city filed WP.(C No.5146 of
2002 in the Gauhati Hi gh Court agai nst the action of GVC and
GWA granting permssion to the appellant, Ms. Priyanka
Estates for nulti-storeyed building in question and prayed for
its denolition.

23. Thus, al | t he t hree petitions, i.e. WP. (O
No. 5018/ 2002, WP.(C No.2747/2006 and WP.(C) No.5146/2002
were consolidated for the purpose of anal ogous hearing and have
been di sposed of by D vision Bench of Gauhati Hi gh Court vide
| npugned judgnent and order dated 28.7.2006. Vide inmpugned
judgnment, the Wit Petitions preferred by Appellants herein
nunbered as 5018/ 02 and 2747/06 having been found devoid of
nerit and substance were dismssed but WP.(C No. 5146/2002
filed by Sanatan Dharam Sabha has been allowed to the extent

i ndicated in the inpugned order.

24. Feeling aggrieved and dissatisfied with the aforesaid
j udgment and or der, civil appeal arising out of
S. L. P.(C) No. 14480/ 06 titled, "M s. Priyanka Est at es

International (P) Ltd. & Os. vs. State of Assam & O's.' has
been filed by Builder and its Directors; civil appeals arising
out of S.L.P.(C) No.15546/06 titled, 'Vishal Saraf v. State of

Assam & Os.' and civil appeal ari sing out of



S.L.P. (C) No. 15547/06 titled, 'Suresh Kumar Harl al ka v. State of
Assam & Ors.' have been filed by owners of flats on 7th fl|oor
and civil appeal arising out of S.L.P.(C) No. 16898/06 titled,
"Sarla Devi Lahoty vs. State of Assam & O's.' has been filed by
owner of one flat on 6t floor. Insofar as civil appeals
arising out of S.L.P.(C Nos.28291-28294/2009 titled, 'Shyam
Sunder Agarwala vs. State of Assam & Ors.' are concerned, the
same have been filed by owner of one flat on 5th floor only.
Since the mtters were comon and identical challenging
primarily the order passed by Division Bench of the H gh Court
and pertained to the sane building claimng identical reliefs,
t hese Appeal s have been heard together. Perused the records.

25. M. Shekhar Naphade, |eaned Senior Counsel, M. Mikul

Rohtagi, learned Senior Counsel with M. Shankar Divate, M.
Dhruv Mehta, M. Yashraj Singh Deora, Advocates, M. Vijay
Hansaria, |earned Senior Counsel wth M. P.I. Jose and M.
Kanmal Mohan Gupta, Advocates appeared for the Appellants in the
af oresai d appeals. M. L. Nageshwar Rao, |earned Seni or Counse

wth Ms. MIlie Hazarika and M. Mnish Goswam appeared for
t he Respondents.

26. Respondents have contended that for construction of any
buil ding, permssion from GUAC is a condition precedent and
unl ess such permssion is granted no construction can be
rai sed.

27. It has further been submtted that such construction
has to be as per the sanctioned plan approved by GMC and no

devi ation from such approved plan can be nade.



28. According to them Appellant No.1 was admttedly
granted perm ssion for construction of 5% storeyed building,
apart from basenment, ground and nezzanine floor vide order
dated 03.02.2000, thereafter, no further perm ssion has been
granted for raising any construction on remaining part of 5th
floor and upwards. The order of the SAC dated 05.05.2000
setting aside the order of Comm ssioner, GVC dated 27.3.2000
rejecting the permssion to raise construction on part of the
5th floor up to 8t floor was itself illegal, beyond the
jurisdiction and conpetence of SAC as it violated the building
bye- | aws.

29. In view of the admtted position that the wdth of the
road is only 38 feet and under the building bye-laws, maxi num
al | onabl e hei ght can be double the width of the road, i.e., 76
feet but in the instant case the SAC has allowed construction
upto 93 feet, which contravenes the building bye-Iaws,
therefore, such an order of SAC has no |egal force and cannot
be basis for construction beyond 76 feet, allowable under
bui | di ng bye-1| aws.

30. It has been submitted by themthat the order of the SAC
dated 05.05.2000 lost its force and sanctity after the
conmuni cati on dated 29.05.2002 was issued by GMC by which the
Appel l ants were asked to conply with certain conditions before
granting any permssion for construction of a building for
remai ni ng part of 5th floor and above.

31. It has also been contended that even though the order

passed in Appellants’ Wit Petition was to maintain status quo



but taking advantage thereof, they <continued wth the
construction and only on subsequent order being passed on
20. 09. 2002, the construction activities were stopped but by
that tine Appellants had already raised construction upto 8th
floor, in flagrant violation of building bye-Iaws.

32. They have also contended that GVDA passed an order
under Section 88 of the Developnent Act for denolition of
construction for remaining part of the 5th floor and above and
that too after issuance of notices to Appellants and giving
reasonabl e opportunity to them to show cause. Appellants were
aware that construction beyond 5% floor was wthout due
sanction and approval, thus, obviously illegal, vyet they
continued with the sane.

33. They further subnmitted that there was no violation of
principles of natural justice. It was contended that Appendi x
[11 of the building bye-laws provides for conpoundabl e and non-
conmpoundabl e itens. It is evident therefrom that construction
of extra floor falls in the category of non-conpoundable itens
meaning thereby if extra floor is constructed wthout due
sanction/ approval, then, it would be beyond the purview of
conmpoundable items. As regards violation of principles of
natural justice, they have contended that before passing the
order of denolition, notices were issued to the Appellants to
show cause, as required under Section 88 of Devel opnment Act but
they did not take any action thereon.

34. Whenever Respondents asked for sanctioned/ approved

pl ans for construction beyond 5% fl oors, Appellants only showed



them the plans which were sanctioned and/or approved for
construction of, only upto 5% floors. It was al so contended by
them that even upto that stage Appellants had failed to show
any approved sanctioned plans and maps allowing them to
construct beyond the perm ssible imt of 5% floors. Thus, they
have contended that the building constructed beyond 5% floors
is absolutely illegal, unauthorized and w thout any sanction
plans, thus liable to be denolished.

35. In order to understand the various provisions of the
Act, it is necessary to know the inport of the relevant
sections of the Act material for deciding the appeals.

36. Section 327 of +the Act prohibits any person from
erecting or re-erecting any building without witten perm ssion
fromthe Corporation. Section 328 provides for subm ssion of an
application by a person interested to erect or re-erect a
building to the Corporation for approval of the site together
with site plan with land title docunent, elevation and sections
of the building, specification of the work and al so contai ning
such particulars as may be required by bye-laws in that behalf.
Section 329 enmpowers the Conm ssioner of the GMC to refuse such
perm ssion and to di sapprove the site on the grounds formnul ated
in Section 330. Section 331 provides for the grounds on which
perm ssion to erect or re-erect the building can be refused by
GvC. Section 332 enpowers the Commssioner to direct
nodi fication of the sanctioned plan. Section 333 stipulates the
period within which erection or re-erection is to be conpl et ed.

Section 337 enpowers the Conm ssioner to require the renoval or



alteration of the work which nmay not be in conformty with bye-
| aws etc. Section 416 of the Act enpowers the GMC to fornul ate
different bye-laws including the bye-laws relating to the
bui l ding. Section 438 of the Act provides for appeal from the
order passed by the Conm ssioner including the order refusing
to grant perm ssion to construct or re-construct a building to
the SAC. Sub-section (3) of Section 438 of the Act enpowers the
State CGovt. to call for the records of any matter from the
Corporation and to pass such orders as may be deened necessary
after exam nation of such records.

37. It is necessary to refer to Section 88 of the
Devel opnent Act which reads as under

“88. Power of denpolition of building.-(1) Were
any devel opnent has been commenced or is being
carried on or has been conpleted in contravention
of the Master Plan or developnent scheme or
wi thout the permssion, approval or sanction
referred to in Section 25 and Section 30 of the
Act or in contravention of any conditions subject
to which such perm ssion, approval or sanction has
been granted, the authority may in addition to any
prosecution that may be instituted under the Act,
make an order directing that such devel opnent
shal | be renoved by denolition, filling or
otherwise by the owner, occupier, manager or by
any person at whose instance the devel opnent has
been conmenced or is being carried out or has been
conpl eted within such period not being less than
five days and nore than thirty days fromthe date
on which a copy of the order of renoval with brief
st at enent of the reasons thereof has been
delivered to the owner, occupier and nmanager or
the person at whose instance the devel opnent has
been conmenced or is being carried out or has been
conpleted as nmay be specified in the order and on
his failure to conply wth the order, the
authority may renove or cause to be renobved the
devel opnent and the expenses of such renoval shal

be recovered from the owner, occupier, manager or
any person at whose instance the devel opnent was
comenced or was being <carried out or was
conpleted as arrears of I|and revenue; provided



that no such order shall be nmade unl ess the owner

occupi er, manager or the person concerned has been

given a reasonable opportunity to show cause why

the order shall not be nade.

(2) The provisions of this section shall be in

addition to and not in derogation of any other

provision relating to denolition of buildings

contained in any other law for the tine being in

force.

(3) No conpensation shall be claimed by any person

for any damage which he may sustain in consequence

of the renoval of any developnent wunder this

section or the discontinuance of the devel opnent

under Section 87 of this Act.”
38. M.  Shekhar Naphade, | earned Senior Counsel for
Appel lants firstly strenuously contended before us that NOC
dated 17.7.1999 granted by GWDA clearly stipulated that the
pl ot purchased by Appellants would fall in the category of
“residential -cumcomrercial use” and width of the road abutted
by the plot is proposed to be 50 feet. Thus, according to him
the hei ght of the building can be 100 feet, being the double of
the width of the road. Since the height of the building of the
Appel l ants even after construction upto 8th floors is only 93
feet, the part of the building beyond 5% floors is not liable
to be denvolished.
39. It was also contended by him that initial permssion
was granted by GUVC whereas notices of denplition have been
i ssued by GVDA which appears to be absolutely contrary and
against the provisions of law It was also contended that
Respondents have failed to prove that any notices were sent to

them on 02.02.2001 or 05.09.2001 by GVWDA as it has been

categorically nentioned by the Appellants pursuant to third



notice received by themand replied to.

40. It was also argued that in the light of specific order
passed by SAC, conscious decision has been taken by the
Governnment and denial of hearing itself would anount to
prejudi ce, consequently, violation of principles of natural
justice.

41. I f Comm ssioner was dissatisfied with the nodification
of his order by the SAC then as provided under sub-section (2)
of Section 438 of the Act, he was required to nake a reference
to the Corporation within 60 days thereof which he failed to
do. He was, therefore, bound by the Appellate Order of SAC and
coul d not have super-inposed his own views or conditions.

42. M. Mikul Rohtagi, |earned Senior Counsel appearing for
Shyam Sunder Agarwal a subnmitted that he is owner of part of the
5th fl oor which has not been sancti oned.

43. According to M. Mikul Rohtagi half of the 5th floor has
al ready been sanctioned and even if the width of the road
abutted to the building is taken as 38 feet, the height all owed
woul d be 76 feet. Thus, it wll have no height problem At the
nost, the only objection can be with regard to FAR which
objection can be waived as the sane falls wthin conpoundable
I tens.

44. Shri Shyam Sunder Agarwal a had purchased the said flat
on 18.04.2005 for a total amount of Rs.9,43,850. It has also
been contended that after purchase of the said flat his nane
has been nmutated in the Corporation records. He is paying

property tax, water tax etc., which Corporation is accepting.



Thus, for this reason also it is not |iable to be denolished.
45. He further contended that two parallel bodies, that is,
GVC and GVDA cannot take action for denolition of the building
as the permssion was accorded by GWMC whereas notices of
denolition have been issued by GVDA. Thus, according to him
whol e procedure is illegal and void, thus liable to be guashed.
46. In the light of this, it has been contended that
Section 88 of the Devel opnent Act could not be put into service
against the Appellants as the sanme anmounts to violation of
principles of natural justice as no notice has been served on
t he said Appel |l ant.

47. M. Vijay Hansaria, |earned Senior Counsel appearing
for other Appellants submtted that they are owners of flat
No. 7A/ 7C and 7D havi ng purchased on 14.06.2004 and 03.01. 2005
for a sum of Rs.17,72,460 and 9,43,850 respectively. He has
reiterated that Section 88 of the Devel opnment Act has not been
conplied with inasnuch as no opportunity to show cause has been
given to these Appellants, thus violation of principles of
natural justice is wit large fromthe record. Conm ssioner had
no other alternative but to abide by the Appellate Order of SAC
and in any case it should have been treated as deened sancti on.
48. Shri  Kamal Mhan CGupta, |earned counsel appearing for
Sarla Devi Lahoty, owner of a flat on 6t floor has also
reiterated the aforesaid argunents already advanced by Ms.
Shekhar Naphade, Vi j ay Hansari a and Mukul Roht agi
Additionally, he has submtted that Sarla Devi Lahoty purchased

a flat on 27.12.2004 for Rs. 8,63,010, after nmaking due



inquiries with regard to sanction of building plans etc. Thus,
she woul d be a bonafi de purchaser for value and for any acts of
om ssion or conm ssion said to have been commtted by buil der
Ms. Priyanka Estates International Pvt. Ltd. this Appellant
cannot be put to any | oss.

49. After having gone through the record carefully, the
crux of the matter is whether Ms. Priyanka Estates
International Pvt. Ltd. is in possession of any approved or
sanctioned plan beyond 5% floors, i.e., for the remaining 3%
floors or not. If not, then what is the effect thereof?

50. It is clear fromthe record that the only plan approved
was on 03.02.2000 for 5% floors by GMC. Order dated 05.05.2000
passed by SAC also does not give them blanket perm ssion to
construct upto 8th floor.

51. It is also to be seen that respondents have cone to the
conclusion and have fairly conceded before us that plan or
sanction approved by either of the two authorities, that is,
GVC or GWA will hold good and permssion from both the
authorities simultaneously would not be required for the sane,
if it has al ready been accorded by any one of the authorities.
52. On the strength of this, we can safely proceed that if
no perm ssion under Section 24 and 25 of the Devel opnent Act
was obtained by Ms. Priyanka Estates International Pvt. Ltd.
then it would not be detrinental to the interest of the
Appel I ants, provided there is sanction and approval of plans by
the Corporation for remaining 3%floors i.e. beyond 5% fl oors.

53. Here, it is pertinent to point out that Respondents had



al so issued a public notice on 02.07.2002, published in |ocal
newspaper in vernacular giving general warning and infornmation
to all proposed purchasers of flats that unless builder is able
to show Conpletion Certificate and Cccupancy Certificate duly
i ssued by authorities, no one should enter into agreenment to
purchase flat/flats fromthe builder. It is, therefore, to be
construed that public notice will hold good even with regard to
adherence to the requirenent of Section 88 of the Devel opnent
Act, if individual person had not been noticed by the
aut horities.

54. Clause (a) of building bye-law 37 stipulates that for
the purpose of calculation of building height, existing wdth
of the road shall be taken into account and not the proposed
wi dt h. Even if the proposed width is 40 feet or 50 feet, it
will not make any difference because it clearly contenplates
that what is to be taken into consideration is the existing
wi dth of the road. There is nothing on record to show that the
existing wdth of the road is nore than 38 feet. Thus, at the
nost, the construction could have been only upto the height of
76 feet, provided there was sanction granted by either of the
two Authorities.

55. Appendi x 1l of building bye-laws deals with penalties
to be levied for violation of provisions of Mster Plans,
Zoning Plans Regulations and Bye-laws. Certain itens are
conpoundable itenms but certain itens fall in the category of
non- conpoundabl e itens. However, addition of extra floor falls

in the category of non-conpoundable itenms. Thus, in any case



anything that has been constructed beyond 5t" floor would be
non- conpoundabl e and sanme cannot be conpounded at all. In other
words, mnor deviations from the sanctioned plan should be
confined only to the FAR perm ssible but should not extend to
the extra fl oor.
56. For better appreciation of the aforesaid provision the
sanme i s reproduced hereinbel ow : -
“Appendi x |11

PENALTIES TO BE LEVIED FOR VI OLATIONS OF PROVI SION OF

MASTER PLAN ZONI NG PLAN REGULATI ONS AND BYE LAWS.

(i) Al provisions of Bye-laws except itens given bel ow

shall not be conpounded/regul arized and shall have to be

rectified by alteration/denolition at the risk and cost
of owner.

Conpoundabl e itens:

(1) Cover age - maxi mum of 15%
(2) F.AR - maxi mum of 10%
(3) Set Back - Upto 2" - 67
(4) Open Space - Maxi mum 10% r educt i on
(5) Total Hei ght of - 1. 5%
Bui | di ng

Non Conpoundabl e itens:

(1) Use of building

(2) Addition of extra fl oor

(3) Par ki ng Nor ns

(4) Par ki ng Nor s

(5) Proj ection/encroachnent of public

| and. ”

Critical and analytical perusal of the sane would show that
addition of extra floor falls wthin the anbit of non-
conpoundabl e itens.
57. The order of SAC cannot be construed as an order of

sanction as it is not a senblance of perm ssion. It was not end

of the matter because necessary sanction or permssion could



have been granted only by the Minicipal Conm ssioner and not by
the Appellate Authority. Admttedly, even after passing of the
order by SAC in appeal, there was no further sanction by the
Muni ci pal Comm ssioner or by Chief Executive Oficer of the
Devel opnent Authority granting perm ssion to raise the height
of the building upto 8th fl oor.

58. Thus, looking to the matter from all angles, we are of
the opinion that construction of the building beyond 5% fl oors
was not only illegal, unauthorized and w thout any sanction or
approval of plans but was al so against the spirit of Appellate
Order of SAC.  Thus, except for directing the Respondent-
authorities to denolish 6th, 7th and 8" floor, we are left wth
no alternative.

59. As regards construction of two flats on renmaining half
of 5th floor, M. L. Nageshwar Rao, |earned Senior Counsel for
Respondent - aut hori ties fairly conceded that on sui tabl e
representations being nade by the occupants, their cases can be
consi dered afresh to find out if the sane would fall within the
category of conpoundable itenms or not. If the sane are found
within the category of conpoundable itens then necessary order
by respondents in this regard woul d be passed otherw se order
of denolition would follow for themalso. Thus, on the prom se
of Sr. Advocate M. L. Nageshwar Rao, we hope and trust,
suitable orders would be passed by the Authorities as regards
two flats on 5t floor are concerned within two nonths fromthe
date of subm ssion of the Representations.

60. Even though various authorities had been placed before



us by the |earned counsel appearing for parties, it is not
required to deal with them in extenso. However, a cursory
reference to the sane woul d neet the ends of justice.

61. M. Shekhar Naphade has placed reliance on Corporation

of Calcutta v. Ml chand Agarwala AIR 1956 SC 110 to contend

that it should be a last resort to direct denolition of a
building and if it falls within the conpoundable [imt then it
shoul d not be directed to be denolished. To advance contentions
further in this regard, reliance has been placed on para 4 of

an order of this Court in the case of Syed Mizaffar Ai &

QO hers v. Minicipal Corporation of Delhi 1995 Supp. (4) SCC 426

whi ch i s reproduced hereunder

“4., However, it is to be pointed out that nere
departure fromthe authorized plan or putting up a
construction w thout sanction does not ipso facto
and without nore necessarily and inevitably
justify denolition of the structure. There are
cases and cases of such unaut hori zed
constructions. Sonme are anenable to conpoundi ng
and sone may not be. There nay be cases of grave
and serious breaches of the |icensing provisions
or building regulations that may call for extrene
stage of denolition.

62. Rel i ance has al so been placed on yet another judgnent

of this Court in the case of Mini_ Suvrat-Swany Jain S.MP.
Sangh v. Arun Nat huram Gai kwad & Ot hers (2006) 8 SCC 590, which

dealt with Section 351 of the Bonbay Municipal Corporation Act
to hold that if execution of work has commenced contrary to
provisions of the Act, then to give notice to the person
carrying on the construction work to show cause why it should

not be pulled down, is a nust. The use of the word “shall”



would signify that it is nmandatory to issue notice and then to
pass any order. Lastly, a recent judgnent of this Court in the

case of Minicipal Corporation, Ludhiana v. Inderjit Singh &

Anr. (2008) 13 SCC 506 has been pressed into service. This

also deals primarily with the requirenment of issuance of show
cause notice to the person who had raised construction, so as
to enable the said party to show cause, if the construction has
been made in total violation of the sanctioned map or it falls
wi thin the category of conpoundable itens.

63. M. Vijay Hansaria has placed reliance on the fanous
of f-quoted judgnment of this Court in the case of Aga Tellis

and O hers etc. v. Bonbay Minicipal Corporation & Ghers etc.

(1985) 3 SCC 545 which dealt with plight of the pavenent
dwel l ers, who were in unauthorised possession and were sought
to be evicted. He sought to contend that the fundanental rule
of principles of natural justice should have been followed
bef ore passing the order of denolition.

64. Further with regard to opportunity of hearing he has
pl aced reliance on a judgnent of this Court in the case of S. L.
Kapoor v. Jagnohan and Gthers (1980) 4 SCC 379.

65. On the other hand, M. L. Nageshwar Rao has placed

reliance on various judgnents of this Court, viz., MI.

Builders Pvt. Ltd. v. Radhey Shyam Sahu and Qthers (1999) 6 SCC

464 Fri ends Col ony Devel opnent Committee v. State of Oissa

and O hers (2004) 8 SCC 733; Royal Paradise Hotel (P) Ltd. Vs.

State of Haryana and Qthers (2006) 7 SCC 597, and Mahendra

Buburao Mhadik and Ohers v. Subhash Krishna Kanitkar and




QO hers (2005) 4 SCC 99 to contend that where constructions have
been made in absolute and flagrant violation of the sanctioned
plan then the only alternative is to direct denolition of the
sane.

66. It is not necessary to deal wth the aforesaid
judgnments of this Court in greater detail as the consistent
rati o decidendi of this Court is that if the constructions are
in absolute violation of sanctioned or approved plans and are
not likely to fall in the category of conpoundable itens, then
the necessary consequence is to order its denolition and sea
of approval for such illegal activities is not required to be
given by this Court.

67. It is pertinent to mention here that hearing of the
appeal s had conmenced on 22.10. 2009 and had al nost concl uded on
28. 10. 2009. But on the said date, M. Anoop George Chaudhary
and Ms. June Chaudhary, |earned Senior Counsel, appeared wth
M. Kanmal Mhan Gupta for Sarla Devi Lahoty and submitted that
they would be replying to the argunents advanced by | earned
counsel for Respondents. Though not approved as a healthy
practice, yet we granted them perm ssion.

68. It was submtted by them that if cases of two flat
owners on the 5th floor are to be considered so as to find out
whet her the constructions raised by the builder in their cases
would fall within the conmpoundable itens or not, then the case
of Sarla Devi Lahoty should also be directed to be considered
on a suitable representation being made by her, as her flat is

situated on the 6th f]| oor. It was contended that even after



taki ng the height of 6t" floor, it would not cross the maxinmum
hei ght of 76 feet |ooking to the width of the existing road.

69. However, the said contention cannot be accepted as
construction of an extra floor does not fall wthin the
cat egory of conpoundable itens which is manifest from Appendi x
[1l of the building bye-laws of the Corporation reproduced
her ei nabove.

70. However, wth regard to tw flats on b5t floor, a
direction can be given to the Respondents to consider their
cases if they submt their representations within a period of
30 days hereof. Respondents woul d exam ne whether their cases
fall within the conpoundable itens/limt or not. In case,
Respondents conme to the conclusion that these two flats
constructed on 5th floor fall wthin the conpoundable limt,
then necessary orders be passed in this regard, after charging
compoundi ng fees as nay be applicable to the facts of the case,
in accordance with law, otherwise, they would also face the
wrat h of denolition.

71. Even a <conjoint reading of the order dated
05. 05. 2000 passed by SAC and the order dated 29.05.2002 of the
Adm ni strator-cum M nister nakes it clear as noon day that it
does not <clothe the Appellants to continue wth the
construction work beyond 5% fl oors as these orders were passed
subject to fulfilling certain conditions contained therein.

72. It is obvious that what would ultimtely constitute a
sanctioned and duly approved map would be the one approved by

the Comm ssioner as he alone has authority to do so. The



Appel | ants have failed to produce any such duly approved map.
73. It is a matter of comon know edge that illegal and
unaut hori sed constructions beyond the sanctioned plans are on
rise, may be due to paucity of land in big cities. Such
activities are required to be dealt wth by firm hands
ot herw se Dbuilders/colonisers wuld continue to build or
construct beyond the sanctioned and approved plans and would
still go scot-free. Utinmately, it is the flat owners who fal
prey to such activities as the ultinate desire of a conmon nan
Is to have a shelter of his own. Such unlawful constructions
are definitely against the public interest and hazardous to the
safety of occupiers and residents of nulti-storeyed buil dings.
To sone extent both parties can be said to be equally
responsi ble for this. Still the greater |oss would be of those
flat owners whose flats are to be denolished as conpared to the
Bui | der.

74. Even though on earlier occasions also, under sinmlar
ci rcunstances, there have been judgnents of this Court which
shoul d have been a pointer to all the builders that raising
unaut hori sed construction never pays and is against the
interest of society at large, but, no heed to it has been given
by the buil ders. Rul es, regul ations and bye-laws are nade by
Corporation or by Devel opnent Authorities, taking in view the
| arger public interest of the society and it is a bounden duty
of the citizens to obey and follow such rules which are nade
for their benefit. | f unaut horised constructions are allowed

to stand or given a seal of approval by court then it is bound



to affect the public at |arge. An individual has a right,
including a fundanental right, within a reasonable limt, it
inroads the public rights leading to public inconvenience,
therefore, it is to be curtailed to that extent.

75. The jurisdiction and power of courts to indemify a
citizen for injuries suffered due to such wunauthorised or
illegal construction having been erected by buil der/col oniser
is required to be conpensated by them An ordinary citizen or a
comon man is hardly equipped to match the m ght and power of
t he buil ders.

76. In the case in hand, it is noted that nunber of
occupi ers were put in possession of the respective flats by the
bui | der/ devel oper constructed wunauthorisedly in violation of
the |aws. Thus, looking to the matter from all angles it
cannot be disputed that ultimately the flat owners are going to
be the greater sufferers rather than builder who has already
pocketed the price of the flat.

77. It is a sound policy to punish the wong-doer and it is
in that spirit that the courts have noulded the reliefs of
granting conpensation to the victins in exercise of the powers
conferred on it. In doing so, the courts are required to take
into account not only the interest of the petitioners and the
respondents but also the interest of public as a whole with a
view that public bodies or officials or builders do not act
unlawful Iy and do performtheir duties properly.

78. In the case in hand, admttedly, at no point of tine

Appel lant No.1- Ms. Priyanka Estates International Pvt. Ltd.



was able to show to its prospective purchasers the QCccupancy
Certificate or Conpletion Certificate issued by the authorities
concerned. The sane could not even be shown to us and w thout
it, Appellant No.l1 could not have enbarked into sale of flats
as it was mandatorily required.

79. The instant case is not a case of breach of contract.
It is a clear case of breach of the obligation undertaken to
erect the building in accordance with building regulations and
failure to truthfully inform the warranty of title and other
allied circunstances.

80. Even though at the first instance, we thought of
I nvoking this Court's jurisdiction conferred under Article 142
of the Constitution of India so as to do conplete justice
bet ween t he parties and to di rect awar di ng of
reasonabl e/ suitabl e conpensation/interest to the flat owners,
whose flats are ultimately going to be denolished, but, with a
very heart, we have restrained ourselves from doing so, for
variety of reasons and on account of various di sputed questions
that may be posed in the matter. However, we grant |iberty to
t hose, whose flats are ultinmately going to be denolished, to
exhaust the renedy that may be available to them in accordance
with | aw

81. W also feel it necessary and expedient to direct the
Respondent-authorities that if ultimately flat owners, whose
flats are going to be denolished shall be given at |east three
nonths' time to vacate the sane. This would enable them to

mtigate the l|osses that may be incurred by them We



accordingly direct so.

82. In the Ilight of the foregoing discussions, these
appeal s are di sm ssed W th t he directions cont ai ned
her ei nabove. Respondent-authorities shall be at liberty to
proceed with denolition of half of the 5t floor, if not
ultimately conpounded; 6th, 7th and 8th floors as nentioned
her ei nabove.

83. Counsel's fee Rs. 10, 000/ - each.

[ DEEPAK VERMA|]

New Del hi .
Decenber 03, 2009.



