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CJl, S.B. Sinha & S. H Kapadia.

JUDGVENT:
JUDGEMENT

S.B. SINHA, J -
I NTRODUCTI-ON

An order of the Bar Council of India dated 27.2.1999
passed in BCl TR No.73/1997 refusing to enquire into a
conpl ai nt of purported m sconduct on the part of the
respondent herein is /in question in this appea
preferred by the Appellant herein under Section 38 of
the Advocates Act, 1961.

BACKGROUND FACTS:

The rel ati onshi p between the appellant and the
respondents herein is that of landlords and tenant. A
rent control proceeding was initiated by the
respondents agai nst the appellant. Wile the rent
control proceeding was pending in the small causes
court, they allegedly msconducted thensel ves by reason
of follow ng acts of om ssions and comm ssions: -

(1) On 8.10. 1993 when the appel 'ant cane out of the
court hall of the said court after attending

the appeal pending there, the first respondent

al l egedly cane from behind and hit himon his

back and ran away.

(2) On 26.10.1993 while the appellant was com ng
out of the court hall, the first respondent
acconpani ed with some rowdy el ements threatened

to kill him The matter was allegedly reported

to the police on the sane day.

(3) On 1.3.1995 when the | earned Xth Judge left for
hi s chanber during the lunch break and while

the appellant was |eaving the court hall al ong

with his advocate Shri S.Vijayranjan, the first
respondent ki cked himon the knee of his |eft

leg in the court roomwith an intention to

cause injury and further asked himnot to

appear in the court for evidence.

The disciplinary conmttee of the Bar Council of
Tam | Nadu upon receipt of the said conplaint of the
appel l ant herein initiated a proceeding. The matter
ultimately appeared to have been transferred to the
di sciplinary conmttee of the Bar Council of India.
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| mpugned Order of the Bar Counci l

The disciplinary conmittee of the Bar Council of
India noticed that in relation to the aforementi oned
acts of om ssion and conm ssion on the part of the
respondents, no crimnal proceeding was initiated by
filing a conplaint petition by the appellant. No
char ge-sheet had al so been filed by the police in
relation to the occurrence dated 26.10. 1993 wherefor an
FI R had been lodged. It was further accepted that the
first respondent had not been appearing in the
af orenmenti oned rent control proceedings as an advocate
but as a party in person.’ Having regard to the fact
that till the date of passing of the inmpugned order
nei t her the appellant herein produced any document to
substantiate any foll ow up acti.on on his part in
respect  of conmplaint filed by himbefore the police
authority, nor did he file any private conplaint, the
conmttee was prine facie of the viewthat the factum
of occurrence of the said incidents are not reliable.
Further, it was noticed that the first respondent
appeared in the said litigation not as advocate but as
[itigant in person.

Submi ssi ons:

M . S. B. Upadhyay, |earned counsel appearing on

behal f of the appellant, inter alia, would submt that
under Section 35 of the Advocates Act an advocate on
the roll of the Bar Council can be proceeded agai nst
for conmitting any mi sconduct which may not be confined
to professional msconduct; the Bar Council grossly
erred in passing the inmpugned order. Strong reliance
in support of the said contention has been placed on a
decision of this court in D An Advocate of the Supremne
Court reported in [1955 (2) SCR 1006]. The | earned
counsel would contend that having regard to the fact
that the first respondent assaulted the conplai nant,
asked himnot to proceed with the case and on-the third
occasi on kicked himas a result whereof he fell down
are clear pointers to the fact that such acts are not
expected of a menber of a | egal profession and, thus,
the same nust be held to be acts of m sconduct.
Learned counsel in support of said contention relied
upon Hi kmat Ali Khan V. Ishwar Prasad Arya and Os. |
1997 (3) SCC 131] and N. G Dastane V. Shrikant S. Shivde
and Anr. [2001 (6) SCC 135]. CQur attention has al so
been drawn to the preanble of the Bar Council of India
Rul es.

M .T.Raja | earned counsel appearing on behal f of
the respondents would, on the other hand, subnit that
the appell ant herein had been harassing the respondent
by initiating false cases and in fact the conplaint in
guesti on agai nst the respondents is the eighth one and
no relief had been granted in the other seven
conplaints. M.Raja would urge that it is inprobable
that if an act of the nature conplained of had taken
place in a court room the same would not be brought to
the notice of the presiding officer. Neither any
private conplaint having been filed nor any proceedi ng
in the crimnal courts having been initiated by the
appel l ant herein and further no evidence in support
t hereof havi ng been produced before the Bar Counci l
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the | earned counsel would contend that the inpugned
orders should not be interfered with by this court.

M sconduct :

M sconduct has not been defined in the Advocates

Act, 1961. M sconduct, inter alia, envisages breach of
di scipline, although it would not be possible to | ay
down exhaustively as to what woul d constitute conduct
and i ndiscipline, which, however, is w de enough to

i ncl ude wrongful om ssion or conm ssion whether done or
omitted to be done intentionally or unintentionally. It
nmeans, "inproper behaviour intentional wong doing or
del i berate violation of a rule of standard or

behavi our":

M sconduct is saidto be a transgression of sone
establ i shed and definite rule of ‘action, where no

di scretion is left except what necessity nay demand; it
is a violation of definite | aw

In Delhi Coth & General MIls Co. Ltd. vs. Its
Wor kmen reported in(1969) 2 LLJ 755, Shah, J. stated
that m sconduct spreads over a wi de and hazy spectrum
of industrial activity; the nbst seriously subversive
conducts rendering an enpl oyee whol Iy unfit for
enpl oyment to mere technical default covered thereby.

This Court in State of Punjab and Qthers vs. Ram
Singh Ex. Constable, reported-in 1992 (4) SCC 54,
noti ced: -

"5. M sconduct has been defined in Black's
Law Dictionary, sixth Edition at Page 999
t hus: -

"A Transgressi on of sone established
and definite rule of action, a forbidden act,
a dereliction fromduty, unlawful behaviour
wilful in character, inproper or wong
behavi our, it synonynms are m sdemeanor
m sdeed, m sbehavi our, delinquency,

i mpropriety, msmanagenent, offense, but not
negl i gence or carel essness".

M sconduct in of fence has been defi ned
as -

"Any unl awful behaviour by a public officer
inrelation to the duties of his office,
wilful in character. Term enbraces acts

whi ch the office holder had no right to
perform acts perforned inproperly and
failure to act in the face of an affirmative
duty to act".

P. Ramanat h Aiyar’s Law Lexicon, Reprint Edition 1987
at Page 821 defines ’'m sconduct thus:-

"The term m sconduct inplies a wongful

intention, and not a nere error of judgnent,
M sconduct is not necessarily the sane thing
as conduct involving noral turpitude. The
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word m sconduct is a relative term and has
to be construed with reference to the

subj ect-matter and the context wherein the
termoccurs, having regard to the scope of
the Act or statute which is being construed.
M sconduct literally nmeans wong conduct or

i mproper conduct. |n usual parlance,

m sconduct mneans a transgression of sone
establ i shed and definite rule of action
where no discretion is left, except what
necessity may demand and car el essness,
negl i gence and unskillful ness are
transgressi ons of sone established, but
indefinite, rule of action, where sone

di scretion is necessarily left to the actor.
M sconduct is a violation of definite |aw,
carel essness or abuse of discretion under an
indefinite law. ~M sconduct is a forbidden
act; carelessness, a forbidden quality of an
act and i's necessarily indefinite.

M sconduct in-of fice may be defined as

unl awf ul behavi our or neglect by a public
official, by which the right of party have
been affected.”

Thus it coul d be seen that the word
"m sconduct’ though not capabl e of precise of
definition, on reflection receives its
conotation fromthe context, the delinquency
inits performance and its effect on the
di scipline and the nature of the duty. It
may involve noral turpitude, it nust be
i mproper or wong behaviour; unlawfu
behavi our, wilful in character; forbidden act
a transgression of established and definite
rul e of action or code of conduct but not
nere error of judgnent, carel essness or
negligence in performance of the duty; the
act conpl ai ned of bears forbidden quality or
character. |Its anbit has to be construed
with reference to the subject-manner and the
context wherein the termoccurs, regard being
had to the scope of the statute and the
public purpose it seeks to serve. The police
service is a disciplined service and it
requires to maintain strict discipline.
Laxity in this behalf erodes discipline in
the service causing serious effect in the
mai nt enance of |aw and order."

[ See al so Probodh Kumar Bhowm ck Vs. University
of Calcutta (1994 (2) Calcutta Law Journal 456 and B.C.
Chaturvedi Vs. Union of India [1995 (6) SCC 749 ].

Section 35 of the Advocates Act, however, refers

to inposition of punishnment for professional or other

m sconduct. A nenber of |egal profession which is a
nobl e one is expected to maintain a standard in

di gnified and determ ned nmanner. The standard required
to be maintai ned by the nenber of the | egal profession
nust be comensurate with the nobility thereof. A
Lawyer is obligated to observe those norns whi ch nake
hi m worthy of the confidence of the comunity in himas
an officer of the court. This Court in Bar Council
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Maharashtra V. M V. Dabhol kar [ AIR 1976 SCC 242 ]
observed: -

"The high noral tone and the considerable
public service the bar is associated with and
its key role in the devel opnental and

di sput e-processing activities and, above all
in the building up of a just society and
constitutional order has earned for it a
nonopoly to practise | aw and an autonony to
regulate its own internal discipline."”

Al t hough the power of the Bar Council is not
limted, the thrust of charge must be such whi ch woul d
necessitate initiation of disciplinary proceedings. A
pr of essi onal or other m sconduct committed by a menber
of the profession should ordinarily be judged qua
profession. To determ ne the quantum of puni shnent
whi ch may be inposed on an advocate, the test of
proportionality shall be applied which would al so
depend upon the nature of the acts conpl ai ned of. No
uni versal rule thus can be |laid down as regard
initiation of a proceeding for nm sconduct of a menber
of the profession.

In M an Advocate (supra), however, thi's court
enphasi zed the requirenent of naintaining a high
standard stating: -

"As has been laid down by this Court-in
the matter of "G, a Senior Advocate of the
Suprenme Court (A) (supra) the Court, in
dealing with cases of professional m sconduct
is "not concerned with ordinary |ega
rights, but with the special ‘and rigid rules
of professional conduct expected of “and
applied to a specially privileged class of
per sons who, because of their privileged
status, are subject to certain disabilities
whi ch do not attach to their nen and which do
not attach even to themin a non-professiona
character ...he ( a legal practitioner) is
bound to conduct hinself in a manner
befitting the high and honourabl e
prof essi onal to whose privil eges he has so
l ong been admitted; and if he departs from
the high standards which that professiona
has set for itself and demands of himin
professional natters, he is liable to
di sciplinary action."

Application of the principle to the present case:

The disciplinary commttee of the Bar Council of
India is a statutory body. At the first instance the
duty to arrive at a finding of facts in respect of
conpl ai nt made agai nst a nmenber of the | egal profession
is upon it. This court although enjoys extensive and
wi de jurisdiction under Section 38 of the Act, the
opi nion of the Bar Council shall carry great weight.
The appel | ant herein had | odged conplaint with the
State Bar Council on 5.3.1995 in relation to the 3

i ncidents allegedly occurred on 8.10.1993, 26.10.1993
and 1.3.1995.
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The Disciplinary Committee had considered the

conduct of the appellant herein in order to judge as to
whet her the acts on the part of the respondents anount
to m sconduct.

There was absolutely no reason as to why the

appel l ant did not nmake any conplaint to the State Bar
Council inmediately of the incidents which took place
on 8.10.1993 and 26.10.1993. |If his contention to the
effect that in relation to the incident dated
26.10.1993 he had | odged a first information report
there was absolutely no reason as to why he did not
pursue the sane seriously. It is, as has been noticed
by the Bar Council of India, accepted that the police
filed final forms but despite the same the appell ant
did not file any protest petiticon or initiate any other
proceedi ng before crimnal court. In relation to the
i nci dent dated 1.3.1995 which all egedly took place

i nside the court roomit was expected of the appellant
or his advocate, who is said to be aretired district
judge, to bring the same to the notice of the court.
Even in relation to the incidents allegedly occurred on
8. 10. 1993 and 26.10.1993 no conpl ai nt was made before
the presiding officer of the court. No proceedi ng was
initiated in relation to the purported incident on
1.3.1995.

Can in the aforenmentioned fact situation, the

findings of the Bar Council, be said to be so
irrational nmeriting interference by this court is the
guestion? W are of the opinion that it is not. W
may further place on record that on a querry made by us
to M. Upadhyay as to whether any other incident had
taken place after 1.3.1995, the |earned counse
categorically stated that no such/incident had
thereafter taken place. W are, therefore, of the

opi nion that the matter need not be pursued further

Case Laws:

Let us now consider the decision of this court

cited at the Bar. In'M an Advocate (supra), this
court was dealing with a case where an advocate who had
been appearing in person had been an accused before a
magi strate where his conduct was found to be such which
amounted to comm ssion of professional msconduct. He
continuously and persistently attenpted to hold up the
trial and did everything in his power to bring the
admini stration of justice in contenpt. In the

af orementi oned fact-situation, it was held that the

Hi gh Court was right in taking action against the
advocat e concer ned.

In H kmat Ali Khan V. |Ishwar Prasad Arya [1997 (3)

SC 131] the concerned advocate assaulted his opponents
with a knife. He was prosecuted and found guilty of
comm ssion of an of fence under Section 307 of the |PC
In the af orenentioned situation, it was held that the
advocat e deserves the extraordinary puni shnent of
renoval of his name fromthe state rolls of advocates.
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In N.G Dastane V. Shrikant S.Shivde & Anr.[2001
(6) SC 135] an advocate in order to defend one of the
accused persons before a nagi strate sought for
adj ournnents repeatedly and on 4.12.1993 an adj our nnent
was sought on the prem se that he was unable to speak
on account of a throat infection and continuous cough
but the conplai nant cane across the said advocate
"forcefully and fluently" arguing a matter before
anot her court situated in the same buil ding.
Thereafter a conplaint was | odged wherein a prinme facie
case was found to have been nade out. This court
directed the Bar Council of India to deal with the
conpl ai nt.

The af oresaid decisions of this court are not
applicable to the fact of the present case.

Concl usi on:
We are, therefore, of the opinion that no case has
been nade out for interfering with the inmpugned order

This appeal is dismssed. But in the facts of the
case there shall be no order as to costs.




