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ACT:

Servi ce- Pensi on Rul es: Pensi on- Petitioners ex-
servicemen- Relief clainmed in substance of ‘one rank, one
pension’ on the basis of Nakara s case- Claim proceeds on
m sreadi ng of Nakar a- Rej ect ed.

Gratuity-Same Death-cum Retirenent Gratuity to the pre-
1.4.1979 retires as to the post-1.4. 1979 retires '@ sought-
Petitions disnissed-Central G vil Services (Pension) Rules,
1972.

Dear ness al | owance- Merger. (of D. A Backwar ds-C ai m
unt enabl e.

HEADNOTE:

Petitioners who are ex-servicenmen have noved these Wit
Petitions under Article 32 of the constitution as a seque
to the decision of this Court in D.S. Nakara & O's. V. Union
of India. The relief claimed by them in substance,” though
not said in so many words is to the effect that the result
of the decision in Nakara is that all the retirees who held
the sanme rank irrespective of their date of retirenent / nust
get the same anmobunt of pension and this should be the anount
which was calculated and shown in the appendices to the
Menor andum (Ex. p-2) challenged i n Nakara.

Simlarly one of the prayers made in these Petitions is
for grant of same Death-cum Retirenent Gatuity to the pre-
1.4.1979 retirees as to the Post 1.4.1979 retirees.

Anot her claimmade was for nmerger of D.A  backwards.
Consequent to the decision in Nakara one GO No.F 1(4)82/D
(Pensi on/ Servi ces) dated 22.11.1983 in respect of personne
below the conmssioned rank and the other GO No.
1(4)/82/ 1/ D (Pension/ Servi ces) dated 3.12.1983 in respect of
Conmi ssioned O ficers were issued reconputing the revised
pension of pre. 1.4.1979 retirees of Arned Forces as on
1.4.1979 according to the liberalised pension schene dat ed
28.9.1979 as nodified by the decision in Nakara. It is
t hese two G Os which are under challenge in t hese
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petitions.
159

Dismissing all the Wit Petitions, this Court,

HELD: | n substance, even though | earned counsel for the
petitioners do not say so, the argunments ampunt to the claim
of ‘one rank, one pension’ for all retirees of Armed Forces
irrespective of their date of retirenent. Unless this claim
can be treated as flowing fromthe relief granted in Nakara,
the relief «clainmed though differently worded cannot be
granted. [166H 167A]

The claim in these petitions is wuntenable and it
proceeds on a ms-reading of the Naakara decision. The
concl usion of the Constitution Bench in Nakara was that the
benefits of liberalisation and extend thereof given in
accordance wth the liberalised schene have to be given
equally to all retireesirrespective of their date of
retirement and those benefits cannot be confined to only the
persons who retired on or after the specified date because
all retirees constitute one class irrespective of their date
of retirement for the purpose of grant of the benefits of
l'i beralised pension. To give effect to this conclusion the
only relief granted was to strike down that portion of the
menor andum by which the benefit of the liberalised pension
schene was confined to only persons retiring on or after the
specified date with the result the benefit was extended to
all retirees, irrespective of their date of retirenent.
Once this position fromthe decisionin Nakara is borne in
mnd, the fallacy in the petitioner’s contention becones
obvious and their claimbased only on Nakara 'is rendered
untenable. [167D @

According to that decision, pension of all earlier
retirees was to be reconputed as on the specified date in
accordance with the liberalised formula  of conputation
For this purpose there was no revision of the enolunments of
the wearlier retirees under the scheme. It was clearly
stated that ‘if +the pensioners form a class, their
conput ati on cannot be by different fornula affording unequa
treatnent solely on the ground that sone retired earlier and
some retired later’. This according to us is the decision
in Nakara and no nore. The question for decision is whether
the petitioner’s claimflows fromthat decision -and there
is nothing in Nakara to support such claim— There is no
scopefor enlarging the anbit of that decision to cover al
clains by retirees or a demand for an identical anount ~ of
pension to every retiree fromthe sane rank irrespective of
t he date of retirement, even though the r eckonabl e
emol uments for the purpose of conputation of their pension
be different.[168C D, F, 169B]

Claim for gratuity can be nade only on the date of
retirement on

160
the basis of the salary drawn then and being al ready paid on
that footing the transacti on was conpl eted and cl osed. It
could then be not reopened as a result of the enhancenent
nade at a later date for persons retiring subsequently.
[172G H]

From 1.1.1973 everyone is being paid D.A. in addition
to the pension. The reckonable enmolunents which are the
basis for conputation of pension are to be taken on the
basis of emolunents payable at the time of retirement and,
therefore, there is no ground to include D.A at a tine when
it was not paid. [173B]

D.S. Nakara & Ors. v. Union of India, [1982] 2 SCR 165;
Krishna Kumar and Ors. v. Union of India & Ors., [1990] 4
SCC 207; Snt. Poonamal & Ors. v. Union of India & Os.,
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[1965] 3 SCC 345; State Governnent Pensioners’ Association
and Gthers v. State of Andhra Pradesh, [1986] 3 SCC 501 and
Union of India v. Bi dhubhushan Malik & Ors., [1984] 3 SCC
95, referred to.

JUDGVENT:

ORIGNAL JURIDICTION. Wit Petition Nos. 13550-55 of
1984.

W TH

Wit Petition Nos. 547-50 and 4524 of 1985.

(Under Article 32 of the Constitution of India)

G Viswanatha lyer, K. L. Rathee, S. Balakrishnan, S
Prasad and S. K. Sinha for the Petitioners.

Ashok H. Desai ,~ Solicitor General, Arun Jaitl ey,
Addi tional Solictor Ceneral, Minder Singh, Ms. Anil Katyar,
C.V.S. Rao and Rajan Narain for the Respondents.

The Judgenent of the Court was delivered by

VERMA, ~J. These wit petitions by ex-servicenen are a
sequal to the decision in'D S. Nakara & Ot hers v. Union of
India,[1983] 2 S.C R 165, inwhich the reliefs clained are
based solely on the- decision in Nakara's case. The rea
point for decision, therefore, is whether the reliefs
claimed in these’ wit petitions flow as a necessary
corollary to the decision in Nakara. This being the sole
basis for the reliefs clained in these wit petitions, the
petitioners can succeed only if this assunptioon by them is
correct. Wit Petition Nos. 13550-55 of

161

1984 are by ex-servicenen who retired froma conm ssioned
r ank while Wit Petition Nos. 547-50 of 1985 are by those
who retired from bel ow the Conmi ssioned rank. Wit Petition
No. 4524 of 1985 by an ex-servicenman has been received by
post and is substantially to the sane effect. Petitioner
No. 1 in the first two sets of wit petitions is a  Society
representing the ex-servicenen while the other petitioners
in these wit petitions are ex-servicenmen of the three w ngs
of the Arned Forces, nanely, Army, Navy and Air Force. In
order to appreciate the contentions in-these wit petitions,
it would be appropriate to first refer briefly to the
decision in D.S. Nakara & Others v. Union of India, [1983] 2
S.C.R 165.

On May 25, 1979, Government of India, Mnistry  of
Fi nance, issued Ofice Menmorandum No. F-19(3)-EV-79 whereby
the formula for conputation of pension was liberalised but
made applicable only to civil servants who were in service
on March 31, 1979 and retired fromservice on or after _that
dat e. The liberalised pension fornmula introduced a /slab
system raised the ceiling and provided for a better average
of enolunments for conputation of pension and the liberalised
schene was nmade applicable to enpl oyees governed by the
Central Civil Services (Pension) Rules, 1972, retiring on or
after the specified date. The pension for the Armed Forces

personnel is governed by the relevant regulations. By the
Menor andum of t he M nistry of Def ence beari ng
No. B/ 40725/ AQ PS4- ¢ 1816/ AD (Pensi on)/ Servi ces dat ed

Sept enber 28, 1979, the liberalised pension formul a
i ntroduced for the civil servants governed by the 1972 Rul es
was extended to the Armed Forces personnel subject to the
limtations set out in the Menorandumwi th a condition that

the new rules of pension would be effective from April 1,
1979 and would be applicable to all service officers who
becore/ became non-effective on or after that date. These

menoranda were Ex. P-1 and Ex. P-2 in Nakara. Consequently,
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the liberalised pension formula was nade appl i cabl e
prospectively only to those who retired on or after March
31, 1979 in case of civil servants covered 1972 Rules and in
respect of Armed Forces personnel who became non-effective
on or after April 1, 1979. The result was that those who
retired prior to the specified date were not entitled to the
benefits of liberalised pension formula in view of the cut-
of f date of retirement specified in the Menoranda. This |ed
tothe filing of the wit petition by D.S. Nakara and ot hers
on behalf of retired civil servants and personnel of the
Armed Forces wherein it was contended that differentia
tr eat nent to the pensioners related to the date of
retirement by the revised formula for conputation of pension
was discrimnatory and violative of Article 14 of the
Constitution. The question for decision in

162
Nakara was whether the date of retirenent is a relevant
consideration for eligibility when a liberalised pension

formula for computation of pension is introduced and nmde
effective froma specified date resulting in denial of the
benefits —of the liberalised pension formula to pensioners
who had retired prior to the specified date.

A Constitution Bench of this Court in Nakara after
el aborately di scussing the concept of pension, sunmed up the
position thus:

"Pension to civil enployees of the Governnment and
the defence personnel as adnministered in India
appeal to be a conpensation for service rendered
in the past.......

Sunmi ng-up it can be said with confidence that
pension is not only conpensation for |oyal service
rendered in the past, but pension also has a
broader significance, in that it is a neasure of
soci 0- econom ¢ justice ~which inheres economni c
security in the fall of life when physical and
mental prowess is ebbing corresponding to aging
process and therefore, one is required to fall back
on savings. One such saving in kind is ‘when you
gave your best in the heyday of Ilife to your
enpl oyer, in days of invalidity, economic security
by way of periodical paynent is assured. ~The term
has been judicially defined as a stated all owance
or stipend made in consideration of past service or
a surrender of rights or enmolunents to one retired
from service. Thus the pension payable to a
Covernment enpl oyee is earned by rendering1ong and
efficient service and therefore can be said to be a
deferred portion of the compensation or for service
rendered. In one sentence one can say that the nost

practi cal reison detre for pension is t he
inability to provide for oneself due to “old age.
One may live and avoid unenploynment but not
senility and penury if there is nothing to  fal
back upon.

The di scerni bl e purpose thus underlying pension
schene or a statute introducing the pension schene
must informinterpretative process and accordingly
it should receive a liberal construction and the
courts mmy not so interpret such statute as to
render theminane (see American Jurisprudence 2d.
881)".

After summing up the concept of pension as above, the
Consti t u-

163
tion Bench set out the challenge of the petitioners in that
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case and indicated that the challenge was nerely to that of
the schene by which its benefits were confined to those who
retired from service after a certain date. Even though
undoubt edly the benefit of the schene is available only from
the specified date irrespective of the date of retirenent of
the concerned Governnent servants, it was pointed out that
all pensioners irrespective of the date of their retirenent
constitute one class for grant of the benefits of the
l'i beralised pension schenme and no further classification
within themis pernissible for this purpose with reference
to their date of retirement. This was stated thus:
"If it appears to be undisputable, as it does to us
that the pensioners for the purpose of pension
benefits forma class, would its upward revision
permt a honbgeneous class to be divided by
arbitrarily fixing an eligibility criteria
unrel ated to purpose of revision, and would such
cl assification be founded on some rati ona
principle? The classification has to be based, as
iswell settled, on-sone rational principle and the
rational principle nust have nexus to the objects
sought to be achieved. W have set out the objects
underlying the paynment of pension. |If the State
considered it necessary to liberalise the pension
schene, we find no rational principle behind it
for granting these benefits only to those who
retired subsequent to that ~date - sinultaneously
denying the same to those who retired prior to that
dat e. If the liberalisation was consi der ed
necessary for augnmenting social security.in old age
to governnment —servants then those who retired
earlier cannot be worst off than those who retired
later. Therefore, this division which classified
pensioners into two classes is not based on any
rational principleand  if the rational principle
is the one of dividing pensioners with a view to
giving something nore to persons otherwi se equally
placed, it would be discrimnatory......... The
artificial division stares into face and is
unrelated to any principle and whatever principle,
if there be any, has absolutely no nexus to the
obj ects sought to be achi eved by liberalising the
pension schene. In fact this arbitrary division
has not only no nexus to the |I|iberalised pension
schene but it 1is counter productive and  runs
counter to the whol e ganut of pension schene. The
equal treatnent guaranteed in Art.14 is wholly
violated inasmuch as the pension rules bei ng
statutory in character, since the specified date,
the rules accord differential and discri-

164
mnatory treatnent to equals in the matter of
conmut ati on of pension. A 48 hours difference in
matter of retirement would have a traumatic effect.
Division is thus both arbitrary and unprincipled.
Therefore, the classification does not stand the
test of Art. 14".

(enphasi s suppli ed)

The judgenent then proceeded to show that there was no

difficulty or inequity in granting the benefits of the

liberalised pension scheme to all retirees irrespective of
the date of their retirenent by indicating as under

. Assuming the Gover nnent had not

prescribed the specified date and thereby provided

that those retiring pre and post the specified date
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would all be governed by the liberalised pension
schene, undoubtedly, it would be both prospective
and retroactive. Only the pension will have to be
recomputed in the light of the forrmula enacted in
the liberalised pension schene and effective from
the date of revised schenme comes into force. And
beware that it is not a new schene, it is only a
revision of existing schene. It is not a new
retrial benefit. It is an upward revision of an
exi sting benefit. |If it was wholly new concept, a

new retrial benefit, one could have appreciated an
argunent that those who had already retired could
not except it...... "

"I't was very seriously contended, renpbve the event
correlated to-date and exam ne whether the schene
is workable.~ We find no difficulty in inplenenting
the scheme onitting the event happening after the
specified date retaining the nore humane fornula

for conputation of pension. It would apply to al
exi'sting pensioners and future pensioners. 1In the
case of existing pensioners, the pension will have

to be reconputed by applying the rule of average
emol uments as set-out in Rule-34 and introducing
the slab systemand the anpunt worked out wthin
the floor ‘and the ceiling.

But we nmake is abundantly clear that arrears are

not required to be made (sic) because to that
extent the schenme is prospective. ANl pensioners
whenever they retire wuld be covered by the
i beralised pension scheme, because the schene is a
schenme for paynent of pension to a pensioner
165
governed by 1972 Rules. The date of retirenent is
irrelevant. But the revised schenme would be
operative fromthe date nmentioned in the schene and
woul d bring under its -unbrella all existing
pensi oners and those who retired subsequent to that
date. In case of pensioners prior to the specified
date, their pension would be conputed afresh and
would be payable infuture comrencing from the
specified date. No arrears would be payabl e. And
t hat would take care of the gri evances of
retrospectively. In our opinion, it would nmake a
margi nal difference in the case of past pensioners
because the enoluments are not revised....... <
(enphasi s suppli ed)
It was then pointed out that there is absolutely no
difficulty in renmoving arbitrary and discrimnatory portion
of the scheme which is only the portion confining its
applicability to retirees subsequent to the specified date

since it could be easily severed. It was held that it would
be just and proper to retain the specified date for
i mpl enentation of the liberalised pension scheme while

applying it equally to all pensioners irrespective of ‘their
date of retirenment requiring the pension of each to  be
recomputed as on the specified date and the future paynents
to be made in accordance with fresh conputation under the
liberalised pension schene as enacted in the inmpugned
menoranda. Thus all retirees irrespective of their date of
retirement were treated as constituting one class entitled
to the benefits of the liberalised pension to be reconputed

as on the specified date according to the |Iliberalised
formula requiring paynent to be nade prospectively from the
specified date of the revised anbunt. In other words, the

benefit of the liberalised pension formula was given equally
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to all retirees irrespective of the date of their retirenment
and for this purpose, reconputation was required to be nmade
as on the specified date on the basis of the enolunents
payabl e on the actual date of retirement of each retiree.
The ultimate relief granted in Nakara is as under
Y Oritting the wunconstitutional part it is
del cared that all pensioners governed by the 1972
Rul es and Arny Pension Regulations shall be
entitled to pension as conputed under t he
l'i beralised pension schene fromthe specified date,
irrespective of the date of retirenment. Arrears of
pension prior to the specified date as per fresh
conputation is not adm ssible. Let a wit to that
effect be issued....... "
(enphasi s suppli ed)
166

Consequent upon the decision in Nakara a GO
No. F. 1(4)/82/ D (Pension/ Servi ces) dated 22.11.1983 in
respect of ~personnel of the Armed Forces below the
Conmi ssioned rank” and G O No. 1(4)/82/1/D(Pension/ Services)
dated 3.12.1983 in respect of Commissioned Oficers have
been issued by the Governnent of India reconputing the
revi sed pension of pre-1.4.1979 retirees of the Arnmed Forces
as on 1.4.1979 according to the liberalised pension schene.
Thi s re-conputation ~has been nmde according to the
i beralised pension schene contained in the Menorandum No.
B/ 40725/ AQ PS4- ¢/ 1816/ AD (Pensi on) /'Servi-ces dat ed
28.9.1979, as it stood partially nodified by the decision in
Nakara to inplement the decision in Nakara giving the same
benefit of the liberalised pension scheme to all retirees
irrespective of their date of retirement.” It is these two
G Cs. which are challenged in the present wit petitions.
W nmay now state the contentions raised in these wit
petitions.

The Armed Forces personnel-retiring from Conm ssioned
ranks were represented by Shri G Viswanatha Ilyer, while
the Armed Forces personnel retiring fromranks below the
Conmi ssi oned rank were represented by Shri K L. Rathee. The
arguments of both of them are substantially  the sane.
According to | earned counsel for the petitioners, the result
of the decision in Nakara is that all retirees who held the
same rank irrespective of their date of retirement must - get
the sanme anpount of pension and this should be the ~anount
which was calculated and shown in the appendices to the
Menor andum (Ex. P-2) challenged in Nakara. ~Admittedly, the
appendi ces to that Menorandum specified the conmputation of
pension for different ranks of retirees on or after 1.4.1979
made on the basis of the reckonable emol unents on 1.4.1979.
It is also admitted that the reckonable enmol ument's’ for
corresponding ranks on earlier dates were not the sane to

provi de identical basis for reconputation of pensi on
according to the liberalised pension schene of pre. 1.4.1979
retirees. |In substance, even though | earned counsel for the

petitioners do not say so, the argunments amount to the claim
of ‘one rank, one pension’ for all retirees of the Arned
Forces irrespective of their date of retirement. It is also
admitted that prior to this |liberalised pension scheme, the
pension anount of the earlier retirees fromthe sane rank
was not the same irrespective of their date of retirenment or
in other words, the principle of ‘one rank, one pension’ did

not apply earlier. It was stated at the Bar that the demand
of ‘one rank, one pension’ is pending consideration of the
CGovernment of India as a separate issue. It is, therefore,

clear that wunless the petitioner’s claimin substance of
‘one rank, one pension’ can be treated as flowing from the
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relief granted in

167
Nakara, the reliefs claimed in these petitions though
differently worded cannot be granted. It is for this reason

that |earned counsel avoi ded describing the reliefs clained
herein as claimof ‘one rank, one pension’, even though they
were wunable to tell us how, if at all, the reliefs clained
in these petitions can be construed differently.

The learned Solicitor General in reply contended that

the inpugned G Gs. in the present case were issued in
i mpl enentation of the decision in Nakara and the chall enge
to themon the basis of Nakara decision, is untenable. The

| earned Solicitor General contended that the petitioner’s
claim herein arises out of a ms-reading of Nakara and the
general observations therein have to be read in the context
in which they were made. ~The Learned Solicitor Genera
submitted in all fairness that in spite of this stand of the
Government. of Indiaif any error in recomputation of the
revised pension is pointed out, the Governnment of India
woul d pronptly correct the error, if any, since that is only
a matter of calculation.

Havi ng heard both sides at length and after giving our
anxi ous consideration to the matter, we have reached the
concl usion that the claimof the petitioners in the present
wit petitions is untenable and it proceeds on a m s-reading
of the Nakara deci sion

The concl usi on of the Constitution Bench in Nakara was
the benefits of the'liberalisation and the extent thereof
given in accordance with the |iberalised pension schenme have
to be given equally to all retirees irrespective. of their
date of retirenent and those benefits can not ~-be  confined
only to the persons who retired on or after ~the 'specified
date because for the purpose of grant of the benefits of
i beralisation in pension, all retirees constitute one class
irrespective of their date of retirenent. |In order to give
effect to this conclusion the only relief granted was to
strike down that portion of the nmenoranda by which the
benefit of the liberalised pension schene was confined only
to persons retiring on or after the specified date with the
result that the benefit was extended to all retirees,
irrespective of their date of retirenent. Once thi's
position emerging fromthe decision in Nakara is borne in
mnd, the fallacy in the petitioner’s contention in~ these
wit petitions becones obvious and their claimbased only on
Nakara is untenabl e.

The |iberalised pension scheme in the context of which
the decision was rendered in Nakara provided for computation
of pension according to a nore liberal fornula under which
"average enol u-

168
ments" were determined wth reference to the “last ten
nmonth’s salary instead of 36 nmonths’ salary provided earlier
yi el ding a higher average, coupled with a slab system and
raising the ceiling limt for pension. This Court held that
where the made of conputation of pension is liberalised from
a specified date, its benefit nust be given not nerely to
retirees subsequent to that date but also to earlier
existing retirees irrespective of their date of retirement
even though the earlier retirees would not be entitled to
any arrears prior to the specified date on the basis of the
revised conputation made according to the i beralised
f ormul a. For the purpose of such a scheme all existing
retirees irrespective of the date of their retirenent, were
held to constitute one class, any further division wthin
that class being inperm ssible. According to that decision,
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the pension of all earlier retirees was to be reconputed as
on the specified date in accordance with the |I|iberalised

fornul a of computation on the basis of the aver age
enmol unent s of each retiree payable on his dat e of

retirement. For this purpose there was no revision of the
emol uments of the earlier retirees under the schene. It was
clearly, stated that ‘if the pensioners forma class. their

conput ati on cannot be by different fornula affording unequa
treatnment solely on the ground that sonme retired earlier and

some retired later’. This according to us is the decision
i n Nakara and no nore.
Odinarily, it wuld suffice to mention the gist of

Nakara decision wthout  extensively quoting t her ef rom
However, we have done so for the reason that the inpassioned
plea of Shri G Viswanatha Iyer, |earned counsel appearing
for the Arny Oficers which was reiterated with an added
enmotive appeal by Shri KL, ~Rathee, appearing for the
remai ni.ng ranks of Arnmed Forces seens to suggest that denia
of petitioner’s claimanobunts to mnms-reading the Nakara
deci si on and refusad of the | ogical relief flow ng
therefor. It is only to dispel this incorrect inpression we
have quoted from Nakara at sone |ength. W have nerely to
decide whether the petitioner’s claim flows from the
decision in Nakara and we are unable to find anything in
Nakara to support such-claim

Nakara decision cane wup for consideration bef ore
another Constitution Bench recently in Krishena Kumar and
O hers v. Union of India and Qthers, [1990] 4 S.C.C.  207.
The petitioners in that case were retired Railway enployees
who were covered by or opted for the Railway Contributory
Provident Fund Schene. It was held that P.F. retirees and
pension retirees constitute different classes and it was
never held in Nakara that pension retirees and P.F, ‘retirees
formed a honopgeneous cl ass, even though pension retirees
al one did constitute

169
a honogeneous class within which any further classification
for the purpose of a liberalised pension schene was
i mpermi ssi bl e. It was pointed out that in Nakara, it was
never required to be decided that all the retirees for al
pur poses formed one class and no further classification was
per m ssi bl e. We have referred to this decision merely to
i ndi cate that another Constitution Bench of this Court also
has read Nakara deci sion as one of limted application -and
there is no scope for enlarging the anbit of that decision
to cover all clainms nmade by the pension retirees or a demand
for an identical anmpbunt of pension to every retiree fromthe
sane rank irrespective of the date of retirenent,  even
t hough the reckonable enolunments for the purpose of
conputation of their pension be different.

At attenpt was made by |learned counsel “for t he
petitioners to confine this neaning of Nakara only to
civilian retirees. It was contended that the position in
the case of ex-servicemen was different. It was urged that
for the ex-servicenen, the relevant Menorandum (Ex. p-2)
dated 28.9.1979 which contained appendices showing the
calculation of pension for each rank had to be equally
applied to pre-1.4.1979 retirees since the only portion
struck down in the Menorandum was the offending cut-off date
confining the grant of the benefits of the |Iiberalised
pension schene to those retiring after the specified date.
In our opinion, no such distinctionin the case of ex-
servicemen can be made. A perusal of the Menorandum dated
28.9.1979 shows that it was consequent action to
liberalisation of the pension forrmula for civil servants
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extending the same benefit to the Armed Forces wth no
further addition. Appendices ‘A, ‘B and ‘C to this
Menorandum nerely indicated the conputation of the pension
made for each rank according to the revised |liberalised
pension formula, the rates being cal culated on the basis of
emol uments payable for those ranks on 1.4.1979 since the
Menorandum was confined in application only to service
officers retiring on or after 1.4.1979. In that Menorandum
therefore, no occasion arose for conputaton of revised

pension for pre-1.4.1979 retirees. It is only as a result
of the Nakara decision holding that the same |I|iberalised
pension formula for conmputation would apply to all pre-

1.4.1979 retirees also that the question of re-conmputation
of the pension of the earlier reitrees also that the
guestion of re-conputation of the pension of the pension of
the earlier retiree on the basis of the liberalised formula
arose and this is what has been done in the G Os. dated
22.11.1983 and 3:12.1983 challenged in these wit petitions.
It is a ms-reading of the Menorandum dated 28.9.1979 to
contend. that the appendices to that Menorandum becane
automatically applicable even to pre-1.4.1979 retirees as a
result of the Nakara decision. That amounts to reading
something in that decision which would be contrary to its
ratio.
170
The Menmorandum,/ dated 28.9.1979 which was Ex.P.2 in
Nakara and on which the petitioners’ claim rests is as
under :
| MVEDI ATE
No. B/ 40725/ AC/ PS4(¢) /1816/ A/ D/ (Pension/ Servi ces)
Government of —India/Bharat Sarkar, ~Mnistry of

Def ence/ Raksha Mantral aya, New Delhi,. ‘the 28th
Sept enber, 1979.
To

The Chief of the Arny Staff-.
The Chief of the Naval Staff.
The Chief of the Air Staff.

Subj ect : Li beralisation of the Pension’ Forml a-
Introduction of Slab Systemin respect
of Arny Oficers (Qher than O ficers of
t he Mlitary Nursing Services) and
Corresponding O ficers of the Navy and
Ai r Force.

Sir.
I amdirected to state that-Government have

i ssued orders vide Mnistry of Finance (Departnent

of Expenditure) O M No.F. 19(3)-EV/79, dated the

25th My, 1979 for detrermning pension of. the

Central Governnent Civil servants on slab system

gi ven bel ow

Amount of nonthly pension
(a) Upto first Rs.1000 50% of average enol unents
of average enol unments
reckonabl e for pension
(b) Next Rs.500 of 45% of aver age
average enol uments enol unment s
(c) Bal ance of average 40% of average
enol unment s enol unment s

Consequent upon the introduction of the slab system

for determ ning pension as above, the President is

pl eased to
171
nodify, the rates of pension of Arny Oficers

(excluding the Oficers of the Mlitary Nursing

Services) and corresponding officers of the Navy
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and Air Force as given in A 13/9/76 and
correspondi ng Naval and Air Force Instructions, and
M nistry of Defence letter No. F.1(8)/70/D
(Pension/ Services), dated the 17th July, 1975 in
case of rate of pension in respect of Chiefs of
Staff, on the sane basis and the revised rates of
pension are as shown in Appendices ‘A, ‘B and
‘C respectively, attached to this letter.
2. Then new rates of pension are effective from 1st
April, 1979 and will be applicable to all service
officers who becane/become non-effective on or
after that date.
3. The Pension Regulations for the three Services
wi |l be anended in due course.
4. This issues with the concurrence of t he
M nistry of Finance (Defence) vide their u.o. No.
2682/ Pen of 1979.
Yours faithfully,
Sd/ -
(Shiv Raj Nafir)
Under Secretary to the Govt. of India"
(enphasi s suppli ed)
The significantt words in this Menor andum  after
referring to the Menorandum dated 25.5.1979 for determ ning
pension of the civil servants according to the |liberalised
pension formula on the slab system based on ‘average
emol uments reckonabl e for pension’ are as under
"Consequent . upon the introduction of the slab
system for -determ ning -pension as above, t he
President is pleased to nmodify the rates of pension
of Army Officers...... and correspondi ng officers of
the Navy and Air Force....on the sane basis.
The above words | eave no doubt that by this Menmorandum
the personnel of Arned Forces were extended the sane benefit

of liberalised pension fornula for —conmputation of 'their
pension as was given to the civil servants ‘on the sane
basi s’ . The words which follow  thereafter indicate the
appendices ‘A, ‘B and ‘C attached to the

172
Menor andum speci fied the revised rates of pension cal cul ated
on the liberalised basis for each rank on the basis of

reckonabl e enolunments payable as on 1.4.1979 since the
menor andum  when issued confined the benefits of t he
i beralised scheme only to post 1.4.1979 retirees. ~There is
no scope for reading these appendices torn out of the
context of the Menorandumin its original fromto which they
were appended. So read, it is obvious that the cal cul ations
given in the appendices ‘A" ‘B and ‘C to this| Menorandum
contain the conputation according to the |iberalised fornmula
for each rank of the three wings of the Arned Forces for
post 1.4.1979 retirees only. It follows that a result of
the Nakara decision when the benefit of the [Iiberalised
pensi on schene was nmade applicable even to pre- 1.4.1979
retirees of the Armed Forces, conputation according to the
liberalised formula for pre 1.4.1979 retirees had to be made
in the same manner as it was done for post 1.4.1979 retirees
and shown in appendices ‘A" ‘B and ‘C to this menorandum
This was done by the inmpugned G Os. dated 22.11.1983 and
3.12.1983.

The petitioners’ claimthat all pre-1.4.1979 retirees
of the Arned Forces are entitled to the sane anpunt of
pensi on as shown in appendices ‘A ‘B and ‘C for each rank
is clearly untenable and does not flow from the nakara
deci si on.

We may now deal with the remmining contentions. It Wit
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Petition No. 4524 of 1985, one of the reliefs claimed is for
famly pension. It has been pointed out by the |earned
Solicitor General that provision has been nmade for the sane
by the Governnent of India (Mnistry of Defence) in
menor andum No. F. 6(2)/85/1689/B/ D (Pension/Services) dated
8.8.1985 which has been issued in conpliance of this Court’s
decision in Sm. Poonanal and Gthers v. Union of India and
QO hers, [1985] 3 S.C.C. 345). That grievance no |onger
survives. Oher reliefs clained in this wit petition by an
ex-serviceman are the same as in other wit petitions.

One of the prayers made in these wit petitions is for
grant of same Death-cum Retirenment Gratuity to the pre-
1.4.1979 retirees as to the post-1.4.1979 retirees. A
simlar claimwas rejected by this Court in State Governnent
Pensioners’ Association and Ohers v. State of Andhra
Pradesh, [1986]3 S.C.C. 501 on the ground that the claimfor
gratuity can be made only on the date of retirement on the
basis of  the salary drawn on the date of retirement and
being already paid on that footing the transaction was

conpl eted and closed. It could then not be reopened as a
result of the enhancenent made at alater date for persons
retiring subsequently. This concept of gratuity being
di fferent

173

form pension has alsobeen reiterated by the Constitution
bench in krishena Kumar’s case. Wth respect, we are in
full agreement with this view This c¢laim of t he
petitioners also, therefore, fails.

Anot her claimmade is for merger of D.A backwards al so.
From 1.1.1973 everyone is being paid D.A in-addition to the
pensi on. The reckonabl-e enplunents which are the basis for
conputation of pension are to be taken on the ‘basis of
enol unments payable at the time of retirement and, therefore,
there is no ground to include D. A at a time when it was not
paid. This claimalso in untenable.

Learned counsel for the petitioners referred to certain
decisions which it is unnecessary to consider at |Ilength
since they where cited only for reading the Nakara  deci sion
in the manner suggested by petitioners. The decision of
this Court Union of India v. Bi dhubhushan Malik and = O hers,
[1984]3 S.C.C. 95 by which special leave petition was
di sm ssed against the decision of the Allahabad H gh Court
reported in AIR 1983 Allahabad 209 is also of little
assistance in the present case. This Court while dismssing
the special |eave petition upheld the Allahabad H gh Court’s
view that the liberalised pension becanme operative under the
Hi gh Court Judges (Conditions of Service) (Amendment) Act,
1976, from1.10.1974 and applied to all retired H gh Court
Judges irrespective of the date of their retirenent’ and
there is no question of payment of arrears of pension for
the period preceding 1.10.1974. W are unable to appreciate
the rel evance of this case to support the petitioners’ claim
in these wit petitions.

The Jlearned Solicitor General has stated that the
i mpugned G Os. dated 22.11.1983 (Annexure |) and dated
3.12.1983 (Annexure Il) issued by the Government of India
(Mnistry of Defence) in the present case are based on re-
conputation of pension of pre 1.4.1976 retirees of Armed
For ces accordi ng to the |liberalised pensi on schene
consequent upon the decision in Nakara. He also added that
if any error in conputation is pointed out in respect of any
particular person or rank or otherw se, the sane would be
promptly corrected. On the above view taken by us, the
prayer made in these wit petitions for quashing these
orders has to be rejected. For the same reason, its
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corollary that the same anobunt of pension be paid to all pre
1.4.1979 retirees of Arned Forces as to post- 1.4.1979
retirees nmust al so be rejected.
Consequent | y, these wit petitions fail and are
di smssed. No costs
R N.J. Petitions dism ssed
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