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ACT:

For ei gn Exchange- Acqui sition by Central Governnent-COffer for
sale by owner-If nust cover acquisition both before and
after Notification-When nust be _made-Foreign Exchange
Regul ation Act, 1947 (7 of 1947), ss. 9,23-Notification
dated March 25, 1947.

HEADNOTE
The first appellant acconpanied by his wfe, the second
appel lant, visited foreign countries on business. He was

allowed foreign exchange anounting to 337 and 1410 U. S
dollars, the visit being limted to two nonths. The second
appel lant "was not allowed any foreign exchange and was
allowed to go on the representation that a foreign conpany
will bear all her expenses for the trip. Wen after three
nonths the appellants returned to Delhi, the Cust ons
authorities found on the person of the first appellant
travel ers cheques of the value of 2590 U S. dollars. The
Director of Enforcenment took the appellant’s explanation and
on adjudi cation found that the appellants had recei ved a sum
of 3500 U S. dollars as gift, were owners of it and
contravened s. 9 of the Foreign Exchange Regulation  Act,
1947, read with Notification dated March 25, 1947, issued
515

thereunder, for failing the offer the foreign exchange for
sale as required thereunder within a nonth of their becom ng
owners thereof. He, therefore, forfeited the travellers
cheques to the extent of 1990 U S. dollars found with  them
and inmposed a penalty of Rs. 18000 on the first appellant
under s. 23 of the Act. The appellants appealed to the
Appel | ate Board which confirmed the order of the Director.
Held, that s. 9 of the Foreign Regulation Act applied not
nmerely to foreign exchange owned or held at the date the Act
cane into force but also to foreign exchange acquired after
that date. The words "or who nmay hereafter beconme the owner
of any foreign exchange" in the Notification, therefore,
were not wultra vires the section. It nust be held that
those words were inplied in the section and the main purpose
of the Notification was to specify what kind of foreign
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exchange was to be offered for sale thereunder

The Notification was clear that the offer of sale was to be
made within a mnonth of acquisition of ownership of the
forei gn exchange and not within a nonth of arrival in India.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 617 of 1961
Appeal by special |leave fromthe order dated October 27,
1960, of the Foreign Exchange Regul ation Appellate Board,
New Del hi in Appeal No. 61 of 1960.

Sachin Choudhri, N Bajoria and B. P. Maheshwari, for the
appel | ants.

Bi shan Narain, F. D.-Mhajan and P. D. Menon, for the
respondents.

1962. Cctober 4. The judgment of the Court was delivered by
WANCHOO, J.-Thisis an appeal fromthe order of the Foreign
Exchange 'Regulation Appellate Board and arises in the
fol | owi ng circunst ances

516

Appellant No.1 went to Europe and the United States of
America in connection-wth business, and his wi fe, appellant
No. 2, acconpanied him The first appellant is the Chairman
of Sahu Jain Limted. ~They left India on June 30, 1958 and
visited several countries in Europe including West GCernany.
Eventually they Treached the United States of America on
August 5, 1958. They left the United States on Septenber
22, and arrived at Del hi on Cctober 1, 1958. The first
appel lant had been allowed forei gn exchange anpbunting to
POUND 337 (equal to Rs. 4500/-) and 1410 U. ~S. Dollars
(equal Rs. 6,750/-). Further, Messrs.  Sahu” Jain  Linmted
had been informed that the exchange was sanctioned on
condition that the visit was Iimted to a period of two
nont hs. The second appel | ant _was not all owed any foreign
exchange, but her visit was sanctioned on the representation
that a certain conpany in the United States would bear al
the expenses of her trip to that country.

When the appellants returned to Delhi on the 1st of Cctober
the Customs authorities found travellers cheques of the
total value of 2590 U. S. dollars on the person of the first
appel | ant . They were detained and the travellers cheques
were handed over to the Enforcenent Directorate wunder the
orders of a magistrate. Thereafter the appellants were
required to furnish certain infornmation about ~their trip
abroad including particulars about how they came to be in
possession of these cheques. It will be noticed that the
amount of these cheques was nore than the ‘total dollar
exchange sanctioned to the first appellant. The expl anation
given by the appellant was that travellers cheques 'worth
1500 U. S dollars were received as gift from Messrs.
Maschi nenbau Schoi z and Conpany, West Ger many, and
travellers cheques worth 1,000 U. S. dollars were received
from Messrs. Chemobau, Dr. A Zieren, West Germany, and a

sum of 1,000 U.S. dollars was received from Messrs. Hans
Tobeason,
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Inc., New York. It was further explained that travellers

cheques worth 1990 U. S. dollars, out of the total anount
sei zed on Cctober 1st, represented the unspent bal ance from
the two gifts received in Wst Germany and the renaining
travellers cheques worth 600 U S. dollars forned the
unspent bal ance of the forei gn exchange sancti oned when the
appellant had left India. It was also stated that the
entire anount of 1,000 U S. dollars received in New York
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was spent in the United States. On receipt of this
explanation, the Director of Enforcenent issued notices to
the appellants to show cause why adjudi cati on shoul d not be
comenced against themfor contravention of the provisions
of s. 9 of the Foreign Exchange Regul ation Act, No. VIl of
1947, (hereinafter referred to as the Act) read wth
Notification dated March 25, 1947, issued thereunder. The
notices said that the appellants had failed to sell the
foreign exchange amounting to 3500 U. S. dollars referred to
above acquire, ] by themabroad within one nonth of their
becom ng owners thereof as required by s. 9 of the Act read
with the said notification. The appellants showed cause
which was nore or |less the sane as the explanation they had
already given earlier. The Director of Enforcement then
hel d adjudication proceedings and came to the concl usion
that the sum of 3500 U -S. dollars was received by the
appel lants as gift and they were owners of it, and as they
had not offered to sell this foreign exchange as required by
s. 9 and the notification nmade thereunder, they were |Iliable
to penalties for contravening s. 9. The Director ordered the
forfeiture of the travellers cheques to the extent of 1990
U S. dollars found with the appellants. He also inposed a
penalty of Rs. 18,000/on the first appellant under s. 23 of
the Act; no penalty was inmposed on the second appell ant.
The appellants then went in appeal to the Appellate Board,
and the contention that was rai sed there was that they were
not the owners of this foreign
518
exchange which had been given tothemnerely to defray their
expenses in the United Statesand that instead of the
various foreign conpanies spending the noney on t hem
directly, they gave the noney to the appellants to be spent
by them It was also urged before the Appellate Board that
the notification was ultra vires s. 9 of the Act, inasmuch
as it dealt not only with the forei gn exchange owned or held
by per sons at the time the notification was issued but also
foreign exchange which mght thereafter cone into the
ownership of any person. Certain other contentions were
al so rai sed before the Appellate Board, but t hese
contentions have not been raised before us inview of the
judgment of this Court in Shanti Prasad Jain v. The Director
of Enforcenment(1l). The two points therefore that arise  for
consi deration are whether the appellants were owners of this
forei gn exchange and whether the notification is ultra vires
s.9 of the Act. Both these points were decided against the
appel  ants by the Appellate Board, which confirmed the order
of the Director of Enforcement. Thereupon the ~appellants
obtained special leave fromthis Court and that is how the
matter has cone up before US
The question whether the appellants were owners of this
foreign exchange is in our opinion concluded by the
concurrent finding of fact of the Director of Enforcenent
and the Appellate Board. The Appellate Board has pointed
out that the contention that the appellants were not the
owner s of this foreign exchange was i ngeni ous but
unacceptable. The appellants wanted to nmake out that though
they had actually received the noney, they were really
spending it on thenselves on behalf of the foreign corn-
pani es, which gave themthe noney for their expenses in the
United States. The Appellate Board has rightly pointed out
that this foreign exchange given to the appellants was
nothing but a gift received by themand that the appellants
thensel ves in the
(1) [1963] 2 S. C R 297.
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begi nning had admtted that they had received these anounts
as gift. ’'It was only later that the ingenious argunment was
put forward on their behalf that though they had received
the noney, they were nerely agents of the three conpanies
whi ch gave themthe noney for the purpose of spending it on
thensel ves. W have no doubt that this is an absurd
explanation and the fact is that the appellants received
this foreign exchange as gift, even though the intention
m ght have been to spend the anmount on their trip in the
United States of America. Further, as the Appellate Board
has rightly pointed out, it is obvious that the npney was
gi ven to the appellants outright, as ot herw se the
appel l ants woul d not have offered the anpbunt found on them
on Cctober 1, 1958, for sale through the Reserve Bank as
they did on October 25,1958. There can therefore be no
doubt that the appell ants became owners of this foreign
exchange.
This brings us to the main point that was urged before us
that the notification is beyond the terns of s. 9. Section 9
(omtting the portion not relevant for the purpose of this
appeal) is inthese ternms:-
"9. Acqui sition by Central Governnent of
For ei gn-exchange. - The Central Covernnent rmay,
by notification in the Oficial Gazette, order
every person in, or resident in, India---
(a) who owns or hol ds such foreign exchange
as may be specified inthe notification, to
offer it, or cause it to be offered for sale
to the Reserve Bank on behalf of the Centra
Covernment. or to such person, as the Reserve
Bank nmmy authorise for the purpose,  at such
price as the Central Governnent may fix, being
a price which is in the opinion of the Centra
Government not |ess-than the market rate of
the foreign exchange when it is offered for
sale; (b)
520
Provided that the Central Governnent by the
said notification or another order exenpt any
persons or class of persons fromthe operation
of such order.
Provided......
The notification which was issued on March 25, 1947, is in
these terns: -
“In exercise of the powers conferred by
section 9 of the Foreign Exchange Regul ation
Act , 1947 (Vi1 of 1947), t he Centra
CGovernment is pleased to direct (that every
person resident in India who owns or who may
hereafter becone the owner of any foreign
exchange whether held in India or abroad
expressed in the currency of any country or
territory specified in the schedul e annexed to
this Oder, shall before the expiration of
one nonth fromthe date of this Oder, or _in
the case of a person hereafter becoming such
owner, within one nonth of the date of his so
becom ng, offer such foreign exchange or cause
it to be offered for sale to an authorised
dealer being a person authorised by the
Reserve Bank for the purpose, "against paynent
in rupees at the rate for the tinme being
aut hori sed by the Reserve Bank in pursuance of
sub-section (2) of section 4 of the said Act
for the conversion into Indian currency of the
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foreign currency in which such foreign
exchange i s expressed.

"Provided that this order shall not apply to
foreign exchange held by authorised dealers
within the scope of their authority or to
persons aut horised by the Reserve Bank to hold
foreign exchange for business or ot her
pur poses, or to persons not being citizens of
I ndi a, who have obtained the pernission of the
Reserve Bank in behal f

521

Schedul e
"United States of Ameri ca, Phi | i ppi ne
Island.".

The contention on behalf of the appellants is that what s. 9
contenplates is that any person who owns or holds foreign
exchange on the date of the notification has to offer it for
sal e as provided therein but it does not contenplate that a
person. who cones to be owner of foreign exchange after the
date of the notification has also to offer it for sale. W
are of opinion that thereis no force in this contention

The section |lays down that every person who owns or holds

such foreign exchange ~as may be specified in t he
notification has to offer it for &sale as provi ded
t her eunder. The /'reason why the section provides for a

notification is that it was left to the discretion of the
Central CGovernnent to decide on a consideration of the
foreign exchange situation at a particular tine as to which
kind of foreign exchange woul d have to be offered for sale
as directed by s. 9. For exanple, the notification may
direct that U S. dollars nust be offered for sale but may
not direct that, English pounds should be so offered for
sal e. The section as it stands is clearly applicable to
foreign exchange owned or held at the date the Act cane into
force as well as to foreign exchange. which a person nay
acquire after the Act cane into force. Learned counsel for
the appell ants conceded that s. 9 /was not confined only to-
forei gn exchange held or, owned by persons in.. or  resident
in, India on the date the Act cane into force but woul'd al so
apply to any foreign exchange subsequently owned or” held,;
but his contention is that though the section applies not
only to foreign exchange owned or held on the date the  Act
cane into force but also on any subsequent date so long as
the Act continues in force, the notification could only  be
issued with reference to foreign exchange owned or held on

the date of the notification. It is therefore contended
that the words "or who may hereafter become  the owner of
any
522

foreign exchange" appearing in the notification go beyond
the power conferred by s. 9 of the Act and the notification
could only apply to foreign exchange owned or held up to the
date of the notification. W are unable to accept this
construction of s. 9. The Act is a pernmanent statute and  s.
9 clearly provides that every person hol ding or owning such
foreign exchange as may be specified in the notification
contenpl ated thereunder has to offer it for sale as provided
therein. The words of the section are not confined only to
foreign exchange owned or held by persons on the date the
Act was passed., the apply also to foreign exchange which
may be owned or held by successors even after the Act cane
into force and such foreign exchange had to be offered for
sale if there is a notification in that behalf. It is true
that words corresponding to "who nmay hereafter becone the
owner of any foreign exchange" do not appear in the section.
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But the words of the section in our opinion are clear and it
is inplicit in themthat they apply not only to those
persons who owned or held foreign exchange on the date the
Act canme into force but to those also who own or hold
foreign exchange after that date, and the notification is
mainly for the purpose of specifying the kind of foreign
exchange which has to be offered for sale. The notification
in the present case by using the words "or who may here
after becone the owner of any forei gn exchange" nerely nakes

explicit what was already inplicit in the section. |In fact,
even if the inpugned clause had not been included in the
notification, it would have nade no difference to the
nmeani ng. Li ke’ the main section, the remaining part would

have covered cases of owning and hol di ng forei gn exchange in
the past as well as in the future. The clause has been
added only to clarify the position, and that is all

Further, if we were to accept the argunment raised on behalf
of the appellants we, would reach the startling result that
a notification will have to be issued

523

every day inorder that the purpose of s. 9 which is to
control foreign exchange which any person nmight own or hold

on the date the Act cane into force as well as foreign
exchange whi ch any person mght come to owner hold after the
enact ment of the Act, nmight be carried out . An

interpretation which leads to such a, startling result
cannot possibly be accepted. Besides, as we have already
said, the words of 's. 9 are clear and they apply not only to
foreign exchange owned or held at the date of the Act but to
foreign exchange which mght be held or owned at . any tinme
thereafter and the notification is muinly required to
indicate the kind of foreign exchange which may have to be
offered for sale under s. 9. W are therefore of \ opinion
that the notification is conpletely ultra vires s.. 9. |If
that is so, it is not disputed by the, appellants that 's. 9
read with the notification was contravened in this case in
view of the finding of fact that the foreign exchange to the
extent of 3500 U. S. dollars was gifted to the appellants
and was owned by them

It was al so urged on behalf of the appellants that all that
the notification required was that they should offer the
forei gn exchange with in one nonth of their return to India
and that the appellants conplied with that. This contention
has no force for the notification requires that the offer
should be nade within one nonth of a person beconing the
owner of foreign exchange. There is no warrant for - reading
in the notification that the offer has to be made within a
nmonth of the return of the person to India in case 'the
foreign exchange 1is acquired while the person is abroad.

The notification clearly requires an offer to sell” within
one nmonth of a per-son becoming the owner of the  foreign
exchange. It has not been disputed that there was not

i npediments in the way of the appellants naking such an
offer within one nonth of their acquiring the foreign
exchange. As they undoubtedly failed to do so, they have
clearly contravened the notification read with s. 9 of the
Act .
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Lastly, it is urged that the penalty inmposed in this case is
too heavy. This matter has been considered by the Appellate
Board and we see no reason to differ fromthe Board on this
guesti on. We nay only add that the first appellant who is
the Chairman of the Sahu Jain Linited is a person of
responsibility and position, and it is not expected that
such a per-son would contravene the provisions of the Act.
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The appeal is hereby dism ssed with costs.
Appeal dism ssed




