http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of

13

CASE NO. :
Wit Petition (civil) 657 of 1995

PETI TI ONER
Research Foundati on For Science Technol ogy and Natural Resources Policy

RESPONDENT:
Uni on of India & Anr.

DATE OF JUDGVENT: 05/01/2005

BENCH
Y. K. Sabharwal & S.H Kapadia

JUDGVENT:
JUDGVENT

[Wth SLP (C) No.16175 of 1997 and Givil Appeal No.7660 of 1997]

Y. K. Sabharwal ,J

Consi dering the alarm ng situation created by dunping of hazardous
waste, its generation and serious and irreversi bl e damage as a result
thereof to the environnment, flora and fauna, and also having regard to the
magni tude of the problemas a result of failure of the authorities to
appreciate the gravity of situation and the need for pronpt measures being
taken to prevent serious and adverse consequences, a H gh Powered
Comm ttee (HPC) was constituted by this Court with Prof. MG K Menon as
its Chairman, in terns of order dated 30th Cctober, 1997. The Committee
conpri sed of experts fromdifferent disciplines and fields and was required
to exanine all matters in depth relating to hazardous waste.

On consideration of the detailed reports submtted by the HPC
various directions have been issued by this Court fromtine to tine.
Presently, we are concerned with the presence of hazardous waste oil in
133 containers lying at Nhava Sheva Port as noticed by HPC. On the
directions of this Court, the oil contained in the'said 133 contai ners was
sent for laboratory test to determ ne whether sane is hazardous waste Ooi
or not. It has been found to be hazardous waste.

On consideration of report of HPC, the result of laboratory test and
entire material on record, this Court came to the prinma facie conclusion
that inporters illegally inported waste oil in 133 containers in the garb of
lubricating oil. In terns of the order dated 25th Septenber, 2003, notices
were directed to be issued to 15 inporters who inported the said
consi gnnent as al so to the Conmmi ssioner of Customs. ~ The inporters
were directed to show cause why the consi gnment shall not be ordered to
be re-exported or destroyed at their cost. Since, the Mnistry of
Envi ronnent and Forests had spent a sumof Rs.6.35 | akhs on the
| aboratory tests, the inporters were also required to show cause why the
sai d anpbunt be not recovered fromthemand why all “of them shall not be
directed to make payment of conpensation on polluter pays principle and
ot her action taken agai nst them

The affidavits show ng cause were filed by the inporters.”  During the
course of hearing, one of the contentions urged on behalf of the inmporters
was that in respect of consignnments in question, adjudicating proceedings
wer e pendi ng before Comm ssioner of Custons, Munbai and this Court
may, therefore, defer the decision on the aspect of re-export or destruction
of the goods. 1In the order dated 11th March, 2004, it was observed that for
the purpose of present proceedings, it is strictly not necessary to await the
final decision of adjudication proceedings but a report fromthe
Conmi ssi oner of Custons may assist the court in deciding the aspects
indicated in the order dated 25th Septenber, 2003. In this view, the
Conmi ssi oner of Customs was directed to sent a report to this Court on
the question whether the consignnent in issue is waste oil within the
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nmeani ng of the term’waste oil’ as per Basel Convention or Hazardous

Waste Rul es, 1989 as anmended in the year 2000 and/or as amended in

the year 2003 al so having regard to the relevant notifications issued on this
aspect. The Conmi ssioner of Custonms was directed to give reasonable
opportunity to the inporters to put forth their viewpoint before himwhile
examning the matter and was further directed to associate the Mnitoring
Commttee that was constituted in ternms of orders dated 14th Cctober,

2003 reported in 2003 (9) SCALE 303. The question whether any further
testing is required to be done as clainmed by the inporters was left to be
deci ded by the Conmissioner in consultation with the Mnitoring

Conmittee.

Detail ed reports have been filed by Comm ssioner of Custons
(I'nports), Munbai and the Monitoring Committee. W have perused the
rel evant material including those reports and have heard | earned counse
for the petitioner, learned Additional Solicitor General appearing for the
M nistry of Environment and Forests as al so | earned counsel appearing for
the Conmi ssi oner of Customs and ot her |earned counsel representing the
importers. It deserves to be noted that the question to be determ ned in
these proceedings is |limted to the environnment issue. The issue is in
regard to the appropriate directions for dealing with the consignnents in
guestion, -having regard to the precautionary principle and polluter pays
principle. The main questionis whether directions shall be issued for the
destruction of the consignments with a viewto protect the environment
and, if not, in what other manner the consignments nmay be dealt with.

The report /of the Comm ssioner of Custons sets out a brief history
of the case, history of various Conventions and Laws fornul ated thereupon
fromtime to time, correlating the sane to the various test findings.

The brief history, inter alia, states that

"I'n the month of August- Septenber 2000, the
Central Intelligence Unit, New Custom House,

Munbai devel oped intelligence that |arge
vol unmes of Furnace G| were to be inported as
contai nerized cargo, at the Jawaharlal Nehru Port
at underval ued prices. Accordingly the Centra
Intelligence Unit maintained a discreet watch at
such consignments of Furnace O I inported at JN
Port. Enphasis was laid on Furnace oil stuffed in
containers, as the sanme was quite unusual

Furnace G| is basically inported in bulk on
account of its large volunetric requirements by
the industry and its relatively | ow val ue nakes its
i mport as containerized cargo economcally

unvi abl e unl ess the value is suppressed, or sone

ot her ms-declaration was restored to, to offset
the increased cost of packing and transportation

in containers. True to the intelligence gathered, a
| arge nunber of consignnents of Furnace oil

packed in containers arrived at JN port in Aug-
Sept and the sane were detained for further
investigation. 1In all these cases the declared
prices were in the range of US$ 90 to 125 per MI

as against the erstwhile international price of US$
150, when inported in bul k.

During the course of the investigation

sanpl es were sent to the departnental |aboratory
for conducting tests. The standard reference
parameters avail abl e pertained to those of Fue

O | under BIS 1593-1982. Under these standards
certain characteristics like Acidity, Ash content,
Fl ash point, Kinematic viscosity, Sul phur content
and Water content for Fuel oils have been

prescri bed by the Bureau of Indian Standards and
dependi ng on the specifications the fuel oils get
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divided into four grades. It is pertinent to note
that these standards do not define waste oil or
hazar dous wast es.

Initial testing of sanples, by the Custom
House Laboratory, drawn from sone of the
consi gnnents indicated that the goods were not

Furnace oil. The Laboratory, however, could not
categorically state whether the sanples were
used/waste oil, as they did not have the

st andar ds/ speci fi cati ons of used/waste oil
Inquiries made with 1.0 C and HP.C L also
reveal ed that though they could test and report
whet her the oil was conform ng to the standards

of Fuel /Furnace oil but they were not in a position
to state whether the same were used/waste oil

As categorical test reports were not forthcomng it
was decided to get the sanples tested and an
opi ni on obtai ned fromthe Central Revenue

Control Laboratory (CRCL), New Del hi. Fourteen
sampl es, pertaining to Vidya Chem ca

Cor porati on, PCS Petrochem Shiv Priya

Overseas, Royal Inplex, Eleven Star Escon and
Val l ey International, were accordingly forwarded
to CRCL for testing and their opinion on
24.08.2000. The test results forwarded by the
CRCL in all the 14 sanples indicated that none of
the sanples tallied with the specifications of
Furnace G| and all were off specification nateria
i.e. waste oil. Thereafter the ClU seized all the
consi gnnents involving 158 containers. One

consi gnnent conprising of 25 contai ners was
conditionally rel eased on execution of Bank
Guarantee for the differential Duty. Thus a tota
of 133 containers were left.

\ 005.. \005\005. \005\005 \005.. \005\005 \005.. \005\005.\005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
On 5.10.2001 the MPCB forwarded a fina

report fromthe I P to the Custom House wherein

it was stated that the hal ogen content tests were
done at the ShriramlInstitute of Industrial
Research (SIIR), New Del hi and the PCB content
tests were done at the National Institute of
Qceanography, Goa. The report concl uded that

all the 20 sanples sent to the IIP were found to
be hazardous. |In all these cases, where SCNs

had earlier been issued, addendunms were issued
afresh keeping in view the fact that since

hazar dous wastes inported in violation of the
provi sions of the Environnment (Protection) Act,
1986 had to be re-exported or dealt with as
provided for in the Hazardous Wastes

(Managenent and Handl i ng) Rul es, 1988.

Personal hearings were held in several cases by
the Conmmi ssioner, Minbai for adjudication of

t hese cases\ 005\ 005. . "

In regard to Basel Convention, the report states as under

"The Basel Convention on the Control of
Transboundary Mvenents of Hazardous Wastes
and their D sposal was adopted by the
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conference of the Plenipotentiaries on
22.03.1989. Article | of the Convention, dealing
with the scope of the convention, defined

' Hazar dous Wastes’ as foll ows:

(a) Wastes that belong to any category
contained in Annexure |, unless they do not
possess any of the characteristics

contained in Annexure I11; and

(b) Wastes that arte not covered under
paragraph (a) but are defined as or are

consi dered to be, hazardous wastes by the
donestic | egislation of the party of export,

i mport or transit.

In the Annexure | to the Convention

referred to above at (a), dealing with categories of
wastes to be controlled, the foll ow ng categories
of WAstes are pertinent to the subject matter:

(a) Y8 Waste mneral oils unfit for their
originally intended used

(b) Y9 Wast e oi | s/wat er, hydrocarbons/
wast er m xtures, emulsions

(c) Y10 Waste substances and articles

contained or contamnated with

pol ychl ori nat ed bi phenyls (PCBs)

and/ or pol ychl ori nated terphenyls

(PCTs) and/or pol ybrom nat ed

bi phenyl s ( PBBs)

Annex 111 gives the list of Hazardous
Characteristics such as Explosive, Flammble
liquids, Flamuable solids, Substances or wastes
liable to spontaneous conbustion, Substances or
wastes which in contact with water emt

fl anmabl e gases, Oxidizing, Organic Peroxides,

Poi sonous, | nfectious substances, Corrosives,

Li beration of toxic gases in contact with air or
wat er, Toxic (Del ayed or Chronic), Ecotoxic.

The wastes are further specifically covered

under Annex VIII in List A which states that
"Wastes contained in this Annex are

characterized as hazardous under Article I,
paragraph 1(a), of this Convention, and their

desi gnation on this Annex does not preclude the
use of Annex IIl to denonstrate that a waste is
not hazardous.’” In this List A specific attention is
drawn towards the category A3 which deals with
"Wast es containing principally organic
constituents, which nay contain nmetals and
inorganic materials.’ Sub-division A 3020 of this
category deals with 'Waste mineral oils unfit for
their originally intended use.

It is nobody's case that the nateria

inmported is not mneral oil or of mneral origin. In
ot her words the category of Wastes to be
concentrated upon is A 3020 as it specifically
deals with mineral oils. After identifying the exact
category of the material it renmains to be seen
whet her the inported material possesses any of

the characteristics as nmentioned in Annex Il to
the Convention. Al the test reports obtained from
the Indian Institute of Petrol eum Dehradun

i ndicate that the naterials have PCB

In respect of the inpact of the presence of

PCBs on the waste oil, reference is nade to the
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" Techni cal Cuidelines on Hazardous Waste:

Waste QO ls from Petroleum Origi ns and Sources
(Y8)' issued by the Basel Convention. Paragraph
10, outlining the characteristics of PCBs is
reproduced for reference \026 Particul ar concern
centers on a famly of substances known as

pol ychl ori nat ed bi phenyls (PCBs) which conbi ne
excel l ent insulation and heat transfer
characteristics, with high stability and non-
inflammability. However they are environmentally
extremely persistent and bi o-accunul ative, toxic
(and a suspected carcinogen), and if burned
under unsuitable conditions, will give rise to toxic
products of conbustion including dioxins and

di benzof urans\ 005.. Paragraph 30 indicates that
several countries have brought about Legislation
to define the concentration of the PCB bel ow

whi ch no concern need be felt and that 50 ppmis
the fairly established limt.

Al'l these definitions and various clauses in

the Conventionindicate that the contents of the
convention cannot be seen in isolation to the
followup laws framedin this regard by the

i ndi vi dual menber countries. The contents of the
Convention are only inthe formof guidelines to
the nenber nations and the final question of
whet her the material is Hazardous Waste or not
cannot be answered on the basis of the contents
of the Convention alone. Wth reference to the
presence of PCBs in waste oils, the Nationa

Laws franed need to be exanmi ned to

categorically state whether the subject cargois
hazardous or not. The contention of all the
importers that their material had not violated
the 50 ppmlimt prescribed in the Base
Convention and were thus not Hazardous

Waste has not strength if the same are not
examined in the light of the Laws franmed by

the Country in the process of aligning with the
reconmendati ons of the Convention as the
contents of the Convention are by thensel ves

not any Law that could be inplenented (to be

di scussed later)."

The report nakes a detailed reference to The Hazardous Wastes
(Managenent and Handling) Rules, 1989 as introduced in 1989 and
amendnments effected in January 2000 and in the year 2003. 1In regard to
amendment s rmade in January 2000 whereafter the inports were made
the report notices as under

"For the purpose of inport, Rule 3(i) (c)
defined Hazardous WAaste as those listed in List
"A' and 'B" of Schedule-3 (Part A) if they
possessed any of the hazardous characteristics
listed in Part-B of Schedul e.

List A of Schedule 3 is a reflection of List A
as Annex |I1 of the Basel Convention and the
hazar dous wastes appearing in this list of
Schedule 3 are restricted and cannot be all owed
to be inported into the country w thout DGFT
Licence. In this list attention is drawn to the entry
"Waste mineral oils unfit for their originally
i ntended use’ agai nst Basel No A 3020. Such
Waste mineral Ols would be characterized as
hazardous if they possess any of the
Characteristics enumerated in Part B of Schedul e
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3. The presence of PCB contents in Waste

m neral oils renders the material carcinogenic, bio
accumul ative and ecotoxic. Therefore, any

consi gnnent of Waste mineral O having PCB

woul d be rendered Hazardous."

(Enphasi s supplied).

Thus, fromthe rules, it is clear and evident that the presence of PCB
contents in any consignnent of waste mineral oil would render such oil as
hazar dous wast e.

On the aforesaid basis, nost of the consignnments have been found

to be hazardous waste. The only consignnent inported by El even Star
Esscon was found not to be hazardous but off specification fit for re-
refining. 1In respect of one container of Gl inported by Royal |nplex

t hough the sanples were not sent to the IIP for further analysis in respect
of Organic halidesand PCB determnation, the report concluded that it
woul d not be advi sabl e to conduct those tests at that |late stage as the
prol onged storage nay have deteriorated nmaterial further and on the basis
of the test results available it was obvious that the material was not fit for
re-refining.

The report of the Comm ssioner of Custonms has characterized the

goods as hazardous waste. The conclusions arrived at by Conm ssi oner

of Custonms are as under

"The erstwhile Law't herefore had enough

provi sions to deternine whether any given

sanpl e of Fuel QI had hazardous characteri stics

or not. And based on the directions inherent in

these Laws, it has been concl usively proved that

all the subject 133 containers of Furnace oil

contain Hazardous Waste QO l. It is also

abundantly clear that this conclusion was arrived

at under the provision of the Law preval ent” at that

time. The inporters had therefore-inported

Hazar dous Wastes in conpl ete and fl agrant

violation of the Law |, therefore, hold and
concl ude that the goods, viz. Furnace oil inported
and contained in the said 133 containers are

hazar dous. "

Noticing that the entire cargo had been inported w thout proper

licence and its novenent to the Country is illegal, reference has been

made in the report to Rule 15(2) which provides that (i) the waste in

guestion shall be shipped back within thirty days either to the exporter or to
the exporting country or (ii) shall be disposed of within thirty days fromthe
date of off-1oading subject to inability to conply with sub-rule 2(i), in
accordance with the procedure |aid down by the State Pollution Contro

Board or Commttee in consultation with Central Pollution Control Board.

In regard to the possibility of re-export of the cargo, reference has

been nade to Article 9(2)(a) of the Basel Convention which provides that

in the case of illegal traffic as a result of conduct on the part of the
exporter, the state of export shall ensure that the waste in question is

taken back by the exporter within 30 days fromthe tinme the state of export
was infornmed. |t has been stated that even though there are provisions,

both in international Conventions, |ike Basel Convention, and in our

national laws, a holistic view needs to be taken in view of the prevailing
circunst ances. The exporters of the cargo may not take the cargo after 4
years. Besides a whole range of time consumi ng protocol neasures may

be involved. The re-export of cargo at this point of time and under the
conditions in which the cargo was |ying has been ruled out also stating that

i ssues |like transportation charges and the ownership and acceptability of

the cargo at the destination point may be highly vexed and difficult to
surmount. In this backdrop, the possibility of disposal locally as a one-tine
nmeasure was exam ned

Regardi ng the di sposal of the inported hazardous waste, the report
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states that certain drastic one-tinme neasures are required to be taken

Both the nodes of disposal, i.e. by subjecting the waste to re-cycling and
alternatively by incinerating it, were examined. It has been suggested that
over| ooki ng the PCB presence up to 50 ppm if the waste oil conformed to
the other specifications mentioned in schedule 6, then such consignments
may be considered for recycling. These consignnents could be

adj udi cated and rel eased to the inporters only under the condition that

they would get the naterial recycled, under the control and supervision of
the Central Pollution Control Board authorities, in Units registered with
MOEF and havi ng consent/aut horization fromby the State Poll ution

Control Board. Further suggestion is that consignments not conforming to
the specifications of Schedule 6 and/or having PCB in excess of 50 ppm

may be subjected to incineration at the inporter’s cost at the Hazardous

I nci nerator under supervision of the State Pollution Control Board. In
cases where the cargo is required to be incinerated, besides cleaning the
pol I uti on caused due to | eakages, the suggestions is that the inporter may
al so be directed to bear the cost of transportation to the incineration site,
its handling there and its incineration costs till final disposal

Further, the report recommends that the inporters nmay be directed

to pay all the testing charges incurred by MPCB (Rs. 6.5 | akhs) and

Custons (Rs.7.5 | akhs approximately) fromthe initial stage and till final

di sposal of goods. It also notices that the two inporters did not appear for
personal hearing despite several reminders. Al the 15 inporters have

been divided into five different categories.

In category one, there are 10 inporters in respect whereof
recomendations is for recycling or incineration. One inporter \026l ndochem
has been placed in category two in which though sanpl e passed ot her
tests, but presence of PCB rendered the goods hazardous. The
recomendation is for rel ease of ‘goods to the inporter. The sanple of
Royal | npex has higher lead content and not fit for recycling. Sanple was
not tested for PCB contents. Placing it in category three, recomendation
is that request for re-export may be considered by this Court. The inport
of Eleven Star Esscon has been placed in category four. These goods
have been confiscated absolutely. ~The goods have heavy net al
concentrations but within recycling limts and do not have organi c hol ds
and PCBs. Recycling has been recommended. The two inporters who
were proceeded exports have been placed in category five and
recomrendation is that action on above |lines be taken
The attention of this Court has been drawn to the condition of the
waste oil stock lying in the Custons area pointing out that many of the
druns have expl oded and the contents are spread in the area which is
definitely a fire hazard and is al so causing grave damage to the
envi ronnent .

The report further points out that in addition to the 133 containers,

anot her group of inports by various parties conprising of an additional 170
contai ners, which had been inported after the inport of 133 containers,

are also lodged with the Custodians in the sane area and are nore or |ess
in the same condition. It has also been pointed out that the inporters of
these 170 containers have not filed any inmport clearance docunments with

the Custons so far.

The aforesaid report of Comm ssioner of Custons has been
consi dered by the Mnitoring Conmittee. The Monitoriing Commttee has
reconmended di sposal of all consignnents except one by incineration in
consultation with two Pollution Control Boards mentioned-in its report. It
has noticed that adequate facilities are not avail able even w th registered
refiners for re-refining oil containing PCBs. Notice has al so been taken of
the fact that the Director, IIP, Dehradun has mentioned that since all 133
cont ai ners have been lying at Munbai Port since 2000, the oil would have
under gone consi derabl e degradation in last four years. Another inportant
factor that has been taken into consideration is about the cost of re-refining
bei ng exorbitant and, therefore, it was not economcally feasible to re-
refine the oil in question

In respect of consignnents of category one, |earned counsel for
i mporters sought to contend that PCBs were within the linits prescribed by
the Basel Convention and also that the same were of small quantity, it
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being mi nimal and negligible and, therefore, the recommendati on of the
Monitoring Conmittee for destruction of oil by incineration does not
deserve to be accepted. Reference was al so nmade to Technica

GQui del i nes on Hazardous Waste: Waste O |s From Petrol eum Origi ns and
Sources [(Y8) Basel Convention] to contend that the presence of PCBs

and waste oil as a secondary fuel upto 50 PPMwas fairly acceptable in
respect of marketing and use. On this basis and with reference to the test
report, it was contended that since the PCB in the consignnments in
guestion being nminimal and negligible, there was no contravention of the
Basel Convention. It was contended that as per reconmendations of
Conmi ssi oner of Customs re-refining was possible but the Mnitoring
Conmittee has only recommended destruction by incineration w thout any

| egal basis.

The Monitoring Conmittee conprises of experts in the field. 1t has
recommended destruction of the consignnment by incineration. The PCBs

may be within permissible imt insofar as paraneters of Basel Convention
are concerned but, at the sane tine, it has to be kept in view that
paranmeters fixed by the Basel Convention are only guidelines and the

i ndi vidual countries can provide different criterion in their national lawto |ay
down the limts of concentration of PCBs so as to |abel it as hazardous
waste. Even European Conmunity i s considering to reduce PCBs
concentration from50 PPMto 20 PPMto nake it consistent with the linits

on oils being used as fuel.  Be that as it may, insofar as our country is
concerned, the provisionis that the presence of PCBs shall be of non-
detectable level. /The national law laying stricter condition has to prevail

The Conmi ssioner of Custons, on detail ed exam nation, has concl uded

that the inport was in conplete and flagrant violation of law. The inport is
of hazardous waste. 'In the garb of furnace oil, hazardous waste has been
imported. Further, nmany of the drums have expl oded and the contents

spread in the area which besides being a fire hazard is al so causing grave
danage to the environnents. PCBs are environnmentally extrenely

persi stent and bi o-accunul ative, toxic (and a suspected carcinogen), and if
burnt under unsuitable conditions, will give rise to toxic products of
conmbustion including dioxins and dibenzofurans. Great care is required in
assessing and sel ecting disposal options for such oils. The CPCB which is

i mpl enenting the Registration Scheme for actual users of hazardous

wast es including used/waste oil, i's of the opinion that adequate facilities
are not available even with registered refiners for re-refining oil containing
PCBs. That apart, oil regeneration technol ogi es depend to sonme degree

of quality of waste oil. Regeneration process involves the application of
reasonabl y sophisticated technol ogy and require care and expertise in
their operation. The illegally inported oils remained on the Port. for four

years and woul d have under gone consi derabl e degradation during this

peri od. Nothing tangible has been shown so as to take a view different
than the one recommended by the Mnitoring Conmittee.

Learned counsel appearing for Royal |npex contended that in the

consi gnnent inported by it only Ash contents were nore as per the test
report on record and, therefore, the consignnent may be rel eased to the
inmporter. It was al so contended that the sanple was not sent to |[IP for
further test in respect of organic halides and PCB determ nation.  The
report, however, states that it may not be feasible to conduct those tests
now as prolonged storage may have deteriorated the material further
According to the report of the Comm ssioner of Custons on the basis of

the test results available, the material was not fit for recycling. Qur
attention was drawn by | earned counsel for the inporter to the test report
of New Cust om House Laboratory which only shows that ash contents

were nore and contention urged was that the conclusion arrived by the
Conmi ssi oner of Customs that the naterial was off specification and on
account of higher lead contents, it was not fit for recycling is wthout any
basis. It was contended that the test report of Central Revenue Contro
Laboratory (CRCL) was not on record and on that basis, subm ssion nade

is that the conclusion that the sanples were tested at CRCL which showed
that | ead contents exceeded the linmts prescribed for re-refining was wholly
untenable. On directions of this Court, |earned counsel for the
Conmi ssi oner of Customs has filed before us a copy of the report of CRCL
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whi ch shows the |ead M3 LIT being 2824.87. This high percentage of |ead

was agai nst the prescribed used oil specification for re-refining being 100
PPM Further, fromthe reply dated 7th May, 2004 sent to the show cause
notice dated 13th April, 2004, the inporter did not ask for testing of oil to
determ ne PCB contents. On the other hand, the stand in the said reply is
that if sanple is tested after passage of four years, the nature of oil would
have changed considerably and the oil may have certain inpurities and,
therefore, the testing of oil will not be an accurate nmethod to ascertain the
genui neness of the oil at the time it was inported. Even before us, the
submi ssion is not that the sanple should now be sent for testing. W do

not think that at this stage, the consignment can be allowed to be re-
exported though agreed to by the Munitoring Conmttee. It also cannot be
allowed to be recycled. 'The oil deserves to be incinerated.

In respect of inmport effected by El even Star Esscon, heavy netal
concentrations are within recycling limts. |t does not have organic halides
and PCBs. Reconmendation of the Conmi ssioner of Customs is for its
recycling. The Mnitoring Commttee has, however, recommended its
i nci neration possibly in view of its deterioration for about four years when
the consignnent was lying at the Port. The consignnment has been
confi scat'ed absolutely. It is nowthe Governnent’'s property. Learned
counsel for the inporter Eleven Star ‘Esscon has not chall enged the
confiscation and has rather contended that his client has no intention to
chal l enge the same. In view of the finding that the heavy netals are within
recycling limts, there were no organic halides and the PCBs and the
consi gnnent has been found to be fit for recycling, we feel that the
recycling deserves to be permtted as reconmended by Conmi ssioner of
Custons but the sane shall be done under the supervision of the
Moni toring Conmittee. Having so permtted, we may note that the cost of
recycling may be very exorbitant and it may not be economically viable. |If
recycling is not considered advisable by the CGovernnment, the consignnent
shal |l have to be destroyed by-incineration in the same manner as ot her
consi gnnents. The deci sion whether the Governnent desires the
consi gnnent to be recycled shall be taken within a period of four weeks
failing which the consi gnment shall be destroyed by incineration along with
ot her consignnments. The cost of incineration shall be paid by the
Gover nment .

According to the Monitoring Conmttee, the cost of incineration wll
be at the rate of Rs.12/- per kilo which also include the cost of transport to
be paid by the inporters in advance.

The liability of the inporters to pay the anpbunts to be spent for
destroyi ng the goods in question cannot be doubted on applicability of
precautionary principle and polluter pays principle. These principles are
part of the environnental law of India. There is constitutional nandate to
protect and inprove the environnent. |In order to fulfill the constitutiona
mandat e various | egislations have been enacted with attenpt to solve the
probl em of environnmental degradation

In respect of the precautionary principle, Rio Declaration (Principle
No. 15) provides that where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as reason for
post poni ng cost effective neasures to prevent environnental degradation
This principle generally describes an approach to the protection of the
envi ronnent or hunman health based around precaution even where there
is no clear evidence of harmor risk of harmfroman activity or substance.
It is a part of principle of sustainable devel opment, it provides for taking
protection agai nst specific environnental hazards by avoidi ng or reducing
environnental risks before specific harns are experienced.
Having regard to the aforesaid principle, the inport of waste oi
contai ning PCBs of detectable linit has been banned in India. The fact
that PCBs content in the consignnents was only nmarginal or mninml and
under Basel Convention its permissible limt is 50 PPM is of no
consequence. Judgi ng by Indian conditions, our |law has provided the limt
of PCBs which if of detectable Iinmts, the inport is not allowed. The
national |aw has to apply and shelter cannot be taken under guidelines of
Basel Conventi on.

The pol |l uter pays principle basically neans that the producer of
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goods or other itens should be responsible for the cost of preventing or
dealing with any pollution that the process causes. This includes
environnental cost as well as direct cost to the people or property, it also
covers cost incurred in avoiding pollution and not just those related to
renedyi ng any damage. It will include full environmental cost and not just
those which are i medi ately tangible. The principle also does not mnean
that the polluter can pollute and pay for it. The nature and extent of cost
and the circunstances in which the principle will apply may differ from
case to case
The observations in Deepak Nitrite Ltd. v. State of CGujarat and
O hers [(2004) 6 SCC 402] that 'mere violation of the aw in not observing
the norms would result in degradation of environnment would not be correct’
is evidently confined to the facts of that case. 1In the said case the fact that
the industrial units had not conformed with the standards prescribed by the
pol I uti on control board was not in dispute but there was no finding that the
sai d circunmstance had caused damage to environment. The decision also
cannot be said to have laid down a proposition that in absence of actua
degradation of environnent by the offending activities, the paynent for
repair on application of the polluter pays principle cannot be ordered. The
sai d case is not relevant for considering the cases like the present one
where of fending activities has the potential of degrading the environnent.
In any case, in the present case, the point sinply is about the paynments to
be made for the expenditure to be incurred for the destruction of inported
hazar dous waste and anobunt spent for conducting tests for determ ning
whether it is such/a waste or not. The | aw prescribes that on the detection
of PCBs in the furnace or lubricating oil, the sane would come within the
definition of hazardous waste. Apart from polluter pays principle, support
can also be had fromprinciple 16 of the R o Declaration, which provides
that national authorities shoul dendeavour to pronote the internalisation of
environnental costs and the use of economc “instrunents, taking into
account the approach that the polluter should, in principle, bear the cost of
pollution, with due regard to the public interests and w thout distorting
international trade and investment.
Further, |earned counsel for the petitioner strenuously contended
that the exenplary and/or penal danmages shall also be levied on the
of fending inporters. In a given case, it may be possible to | evy such
danmages dependi ng as well upon the nature and extent of offending
activity, the nature of offending party, the intention behind such activity but
in the present case in absence of clear finding on these aspects, it is
unnecessary to exam ne this aspect in depth. It is, however, to be borne in
mnd that in India the liability to pay conpensation to affected persons is
strict and absolute and the rule laid down in Rylands v. Fletcher has been
held to be not applicable.

In MC Mehta and Anr. v. Union of India and Gthers [ (1987) 1
SCC 395] a Constitution Bench has held that the rule in Rylands v.
Fl etcher laid down the principle of liability that if a person who brings on
to his land and coll ects and keeps there anything likely to do harm and
such thing escapes and does damage to another, he is liable to
conpensate for the damage caused. This rule applies only to non-natura
user of the land and it does not apply to things naturally on the |land or
where the escape is due to an act of God and an act of a stranger or the
default of the person injured or where the thing which escapes is present
by the consent of the person injured or in certain cases where there is a
statutory authority. This rule evolved in the 19th century at a tinme when al
the devel opnents of science and technol ogy had not taken place cannot
af ford any gui dance in evolving any standard of liability consistent with the
constitutional nornms and the needs of the present day econony and socia
structure. In a nodern industrial society with highly devel oped scientific
know edge and technol ogy where hazardous or inherently dangerous
i ndustries are necessary to be carried on as part of the devel opnenta
programme, Court should not feel inhibited by this rule nmerely because the
new | aw does not recognize the rule of strict and absolute liability in case
of an enterprise engaged in hazardous and dangerous activity. Law has to
grow in order to satisfy the needs of the fast-changing society and keep
abreast with the econom c devel opnents taking place in the country. Law
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cannot afford to remain static. The Court cannot allow judicial thinking to
be constricted by reference to the law as it prevails in England or in any
ot her foreign country. Though the Court should be prepared to receive

[ight fromwhatever source it cones but it has to build up its own

jurisprudence. It has to evolve new principles and | ay down new norns
whi ch woul d adequately deal with the new problens which arise in a highly
i ndustrialized econony. |If it is found that it is necessary to construct a new

principle of liability to deal with an unusual situation which has arisen and
which is likely to arise in future on account of hazardous or inherently
dangerous industries which are concomtant to an industrial econony, the
Court should not hesitate to evolve such principle of liability because it has
not been so done in Engl and. An enterprise which is engaged in a
hazardous or inherently dangerous industry which poses a potential threat
to the health and safety of the persons working in the factory and residing
in the surroundi ng areas owes an absol ute and non-del egable duty to the
conmunity to ensure that no harmresults to anyone. The enterprise mnust
be held to be under an obligation to provide that the hazardous or
i nherently dangerous activity inwiich it is engaged nust be conducted
with the highest standards of safety and if any harmresults to anyone on
account of -an accident in the operation of such activity resulting, for
exanpl e, in escape of toxic gas the enterprise is strictly and absolutely
liable to conmpensate all those who are affected by the accident as a part of
the social cost for carrying on such activity, regardl ess of whether it is
carried on carefully or not. Such liability is not subject to any of the
exceptions which operate vis-‘-vis the tortuous principle of strict liability
under the rule in Rylands v. Fletcher. 1f the enterprise is permtted to
carry on a hazardous or inherently dangerous activity for its profit, the | aw
nmust presune that such pernission is conditional on the enterprise
absorbing the cost of ‘any accident arising on account of such activity as an
appropriate itens of its overheads. The enterprise alone has the resource
to di scover and guard agai nst hazards or dangers and to provi de warni ng
agai nst potential hazards.

The polluter pays principle was applied in Indian Council for
Envi ro-Legal Action and Others v. Union of India and thers [(1996) 3
SCC 212] to fasten liability for defraying the costs of renedial neasures.
The task of determ ning the amount required for carrying out the remedi a
neasures, its recovery/realization and the task of undertaking the renedi a
neasures was placed in this case upon the Central Governnent. 1In the
present case the approxi mate expenditure to be incurred for destroying the
hazar dous waste has been mentioned in report.

In Vellore Citizens’ Welfare Forumv. Union of India and O hers
[(1996) 5 SCC 647] the precautionary principles and pol l'uter pays principle
were held to be part of the environmental |aw of the country. It was held
that the polluter pays principle nmeans that the absolute liability for harmto
the environnent extends not only to conpensate the victins of pollution
but al so the cost of restoring the environmental degradation. /Renediation
of the damaged environnment is part of the process of sustainable
devel opnent.

In this very case, i.e., Research Foundati on For Science
Technol ogy National Resource Policy v. Union of India & Anr. [2003
(9) SCALE 303] while examning the precautionary principle and polluter
pays principle, the legal principles noticed in brief were :-
"The | egal position regarding applicability of the
precautionary principle and polluter pays principle
which are part of the concept of sustainable
devel opnent in our country is now well settled. 1In
Vellore Citizens' Wl fare Forumyv. Union of
India & Ors. [(1996) 5 SCC 647], a three Judge
Bench of this Court, after referring to the
principles evolved in various internationa
conferences and to the concept of "sustainable
devel opnent"”, inter alia, held that the
precautionary principle and polluter pays principle
have now energed and govern the law in our
country, as is clear fromArticles 47, 48-A and 51-
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A (g) of our Constitution and that, in fact, in the
various environmental statutes including the

Envi ronnent (ProtectionO Act, 1986, these

concepts are already inplied. These principles
have been held to have become part of our |aw
Further, it was observed in Vellore Citizens’

Wel fare Forumis case that these principles are
accepted as part of the customary internationa

| aw and hence there should be no difficulty in
accepting themas part of our domestic |aw

Ref erence may al so be made to the decision in

the case of A.P. Pollution Control Board Vs.

Prof. MV. Nayudu (Retd.) and Os. [(1996) 5

SCC 718] where, after referring to the principles
noticed in Vellore Citizens’ Wl fare Forunis

Case, the sane have been explained in nore

detail with a viewto enable the Courts and the
Tri bunal's or environmental authorities to properly
apply the said principles in the matters which
conme beforethem In this decision, it has also
been observed that the principle of good
governance is an accepted principle of

i nternational and donestic laws. It conprises of
the rule of law, effective State institutions,
transparency and accountability and public
affairs, respect for human rights and the

nmeani ngf ul participation of citizens in-the politica
process of their countries and in the decisions
affecting their lives. Reference has al so been
made to Article 7 of the draft approved by the
wor ki ng group of the International Law

Comm ssion in 1996 on "Prevention of Trans-
boundary Damage from Hazardous Activities" to

i nclude the need for the State to take necessary
"l egislative, adm nistrative and other actions" to
i mpl enent the duty of prevention of

environnental harm Environnmental concerns

have been pl aced at sane pedestal as hunan

ri ghts concerns, both being traced to Article 21 of
the Constitution of India. It is the duty of this
Court to render justice by taking all aspects into
consideration. It has al so been observed that
with a viewto ensure that there is neither danger
to the environnment nor to the ecol ogy and, at the
sane time, ensuring sustainable devel opment,

the Court can refer scientific and technica
aspects for an investigation and opinion to expert
bodi es. The provisions of a covenant which

el ucidate and go to effectuate the fundanenta

ri ghts guaranteed by our Constitution, can be
relied upon by Courts as facets of those
fundanental rights and hence enforceabl e as

such {see People’s Union for Civil Liberties Vs.
Union of India & Anr. [(1997) 3 SCC 433]}. The
Basel Convention, it cannot be doubted,

ef fectuates the fundanmental rights guaranteed
under Article 21. The rights to information and
conmunity participation for protection of

envi ronnent and human health is also a right

which flows fromArticle 21. The Governnent and
authorities have, thus to notivate the public
participation. These well-shrined principles have
been kept in view by us while exam ning and
determ ni ng various aspect and facets of the
problems in issue and the perm ssible renedies.”
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The af orenoted precautionary principles are fully applicable to the
facts and circunstances of the case and we have no manner of doubt that
the only appropriate course to protect environments is to direct the
destruction of the consignments by incineration in terns di scussed above
and as recomended by the Monitoring Commttee.

It seens that by disposal of the oil under the supervision of
Monitoring Conmittee at the incinerators which have adequate facilities to
destroy the oil at a required tenperature, there would be no inpact on
envi ronnent s.

In regard to 170 containers referred to in the report of the
Conmi ssi oner of Customs which are also | odged in the same premses in
nore or |ess sane conditioon, the Monitoring Comittee has noted that
these contai ners have not been clainmed by the inporters. The details of
the inporters of these consignments are not on record. Before we issue
directions in respect of these 170 containers, it would be necessary to
have on record the details of these imports. The concerned authorities,
i.e., Jawaharl al Nehru Port or Minbai Port and all other concerned
Departnment's are directed to furnish to the Monitoring Commttee within
four weeks up to date information as to the inport of the 170 contai ners,
how t he consignnent was dealt with right fromthe date of the arrival til
date. The Monitoring Committee shall file a report along with its
reconmendati ons and on consideration thereof, necessary directions in
regard to 170 contai'ners woul d be issued.

The aforesaid 133 containers are directed to be expeditiously
destroyed by incineration as per the reconmendati ons of the Monitoring
Conmittee and under its supervision subject to and in terns of this order
The cost of incineration shall be deposited by the inmporters with the
Monitoring Conmittee within four weeks. The Monitoring Committee wll
ensure the tinmely destruction of the oil at the incinerators nmentioned in its

report. After the destruction of the oil in question, a conpliance report
shall be filed by the Monitoring Conmittee. Al concerned are directed to
render full assistance and cooperation to the Mnitoring Commttee. In

regard to the consignnent of Eleven Star Esscon, in case option for
recycling is exercised by the CGovernnent, the recycling would be done
under the supervision of the Monitoring Conmittee. |f the request for
recycling is not received by the Monitoring Commttee within four weeks,
the said consignnent would al so be destroyed in the sane manner as the
ot her consignnments.




