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ACT:
I ncome Tax Act, 1961-s. 80E-Profit and gains-Priority
i ndustries-deductions in respect of-how determ ned.

HEADNOTE

The assessee-conmpany is engaged in the manufacture of
autonbil e spares. During the previous year relevant to the
assessment year 1966-67, the assessee also comenced the
manuf acturing of alloy steels. Both the industries are
included in the Fifth Schedule to the Income Tax Act, 1961
The assessee sustained a loss in the alloys steel industry
during the previous years relevant to the assessnent years
1966-67 and 1967-68. It claimed aloss in the sum of
Rs. 15,30,688 for the assessment year 1966-67. For the
assessment year 1966-67, the assessee disclosed profits to
the tune of Rs.17,57,129 fromthe industry of autonobile
ancillaries. The assessee clained relief under s.” 80E at 8%
of this amount in the sum of Rs.1,40,574. Simlarly the
assessee claimed relief in the sum of Rs.1,52,483 for the
assessment year 1967-68. The Income Tax O ficer declined to
grant the relief clainmed and held that the assessee woul d be
entitled to deduction under s. 80E on the profits fromthe
manuf acture of autonobile parts only after setting off the
loss in alloy steel manufacture. The Appellate Assistant
Conmi ssi oner dismssed the appeal of the assessee. But on
second appeal, the Tribunal accepted the contention of the
assessee that a deduction was permissible at 8% on the
entire profits of the autonobile parts industry included in
the total income without deducting therefromthe |osses in
the alloy steel manufacture and directed the Incone-tax
Oficer to reconpute the relief under s.80E.

In the Reference, on the question whether in conputing
the profits for the purpose of deduction under s. 80E of the
I ncome-tax Act, 1961, the 1loss incurred in the nanufacture
of alloy steels should not be set off against the profits of
the manufacture of autonobile ancillaries, the H gh Court
answered in favour of the assessee and agai nst the revenue.
167

In the Appeal to this Court, on behalf of the Revenue
it was contended that on a true application of s. 80E the
profit in the industry of automobile ancillaries nust be
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reduced by the loss suffered in the nanufacture of alloy
steel s.

Di sm ssing the appeal
N

HELD: 1. In the application of s. 80E of the Incone-tax
Act, 1961 the profits and gains earned by an industry
nmentioned in that section cannot be reduced by the |oss
suffered by any other industry or industries owned by the
assessee. [172G

2. Each industry must be considered on its own working
only when adjudging its title to the deduction under s. 80E.
It cannot be allowed to suffer because it keeps conpany wth
sone other industry in the hands of the assessee. To
determine the benefit under s. 80E on the basis of the net
result of all the industries owned by the assessee woul d be,
to shift the focus fromthe industry to the assessee. [172E-
Fl

Conmi ssi oner of Income-tax, Tam | Nadu-I11l v. English
El ectric Company Ltd., [1981] 131 ITR 277 overrul ed.

Canbay El ectric Suppl y l.ndustri al Co. Ltd. V.
Comm si oner_of - Income-tax, Qujrat-IIl, [1978] 113 |ITR 84
fol | owed.

Distributors (Baroda) P. Ltd. v. Union of India & Os.,
[1985] 155 I TR 120 i'nappli cabl e.

Conmi ssi oner of I'nconme-tax, West Bengal-11 v. Belliss
and Morcon (1) Ltd., [1982] 136 |ITR 481; and Conm ssi oner of
| ncome-tax, Mysore v. Balanoor Tea and Rubber Co. Ltd.,
[1974] 93 I TR 115 approved.

3. The object underlying the enactment of s. 80E was to
encourage the setting up of ‘industries concerned with the
generation or distribution of electrical and -other energy
and the construction, manufacture or production of articles
or things specified in the list in'the Fifth Schedule. By
making a provision for a rebate year after year 'on the
i ndustry making profits and gains during the vyear, the
intention also was to provide an “incentive for pronoting
efficiency in the industry. The benefit was directed to the
setting up and also the efficient working of the priority
i ndustries. [171E-F]

168

4. The object in enacting s. 80E is properly served
only by confining the application of the provisions of that
section to the profits and gains of a single industry. The
deduction of 8%is intended to be an index of recognition
that a priority industry has been set up and i s functioning
efficiently. It was never intended that the nmerit earned by
such industry should be |ost or dimnished because of a | oss
suffered by sone other industry. It makes no difference that
the other industry is also a priority industry. The co-
exi stence of two industries in compbn ownership was not
intended by Parlianent to result in the nmisfortune of one
being visited on the other. The legislative intention was to
give to the meritorious its full reward. To construe s. 80E
to nean that one nust determine the net result of all the
priority industries and then apply the benefit of the
deduction to the figure so obtained wll be, to underm ne
the object of the section. [172B-E]

In the instant case, both the industries carried on by
the assessee find place in the list in the Fifth Schedul e
and represent separate priority industries. [172A]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1685 and
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1686( NT) of 1974

Fromthe Judgnent and O der dated 21st February, 1974
of the Karnataka Hi gh Court in Tax Reference Nos. 67 and 68
of 1972.

M K. Banerjee, Additional Solicitor General, M A
Subhashi ni and B. B. Ahuj a for the Appell ant

G Sarangan and Miukul Midgal for the Respondent.

The Judgrment of the Court was delivered by

PATHAK, J. These appeals are directed against the
judgrment of the Karnataka H gh Court disposing of two
I ncome-tax References. The question in each Reference, which
was answered by the High Court in favour of the assessee and
agai nst the Revenue, is whether in conputing the profits for
the purpose of deduction under section 80E of the Incone Tax
Act, 1961, the loss “incurred by the assessee in the
manuf acture of alloy steels could not be set off against the
profits of the manufacture of autonobile ancillaries.

The assessee is a public |imted conpany engaged in the
169
manuf acture of autonobil e spares. The products manufactured
by it are covered by thelist in the Fifth Schedule to the
Income Tax Act. During the previous vyear relevant to the
assessment year 1966-67, the assessee commenced anot her
activity, the manufacture of alloy steels, which was al so an
industry included’ in the Fifth Schedule. The assessee
sustained a loss in/the alloy steel industry during the
previous years relevant to the assessnment years 1966-67 and
1967-68. It claimed a loss in the sumof Rs. 15, 30,688 for
the assessment year 1966-67. For the assessnent year 1966-
67, the assessee disclosed profits from the industry of
autonobile ancillaries in the follow ng detail

1. Manufacture of Springs at Mangal ore Rs. 7,54, 107
2. Manufacture of Springs at Nagpur Rs. 9,61, 808
3. Manufacture of Hubs and Brake Druns Rs. 41,214

Rs 17,57, 129

The assessee clainmed relief under section 80E at 8 per cent
of this anmpunt in the sum of Rs.1,40,574. In the sane
manner, the assessee clained relief under section 80E in the
sum of Rs.1,52,483 for the assessnent year 1967-68. The
Income Tax O ficer declined to grant the relief clainmed by
the assessee in the two assessnent years. He noticed that
the assessee had not taken into account the |osses incurred
in the alloy steel industry, and he held that the assessee
woul d be entitled to deduction under section 80E on the
profits from the manufacture of autompbile parts-only after
setting off the loss in alloy steel manufacture. After
maki ng certain adjustnents in the conmputation of the tota
i ncome, the Income Tax O ficer gave relief under section 80E
in the sumof Rs.24,896 for the assessnent year 1966-67 and
Rs. 1,20,986 for the assessnment year 1967-68, conputing the
deduction at 8 per cent on the amount of profits fromthe
manuf acture of autonobile parts as reduced by the losses
fromthe alloy steel manufacture. An appeal by the assessee
was di smssed by the Appellate Assistant Conm ssioner of
I ncome-tax. But on second appeal, the Income Tax Appellate
Tri bunal accepted the contention of the assessee that a
deduction was pernmssible at 8 per cent on the entire
profits of the autonobile parts industry included in the
total income wthout deducting therefromthe |osses in the
all oy steel manufacture. It directed the Incone Tax O ficer
to reconpute the relief under section 80E

At the instance of the Revenue, the Appellate Tribuna
referred
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the case for each of the two assessnent years 1966-67 and

1967-68 to the Karnataka High Court for its opinion on the

foll owi ng question of |aw
"Whet her on the facts and in the circunstances of
the case, the Appellate Tribunal was right in
holding that in conputing the profits for the
purpose of deduction under section 80E of the
I ncome Tax Act, 1961 the loss incurred in the
manuf acture of alloy steels should not be set off
agai nst the profits of the manufacture of
aut onobil e ancillaries?"

The Hi gh Court answered the question in the affirmative.

To appreciate the nerits of the controversy in these
appeals it would be as well to set forth at this point the
rel evant provisions ~of section 80E of the Income Tax Act as
they stood at the time:

80E. "Deduction in respect of profits and gains
fromspecified industries in the case of
certain conpani es-
(1) I'n thecase of a conpany to which this
section applies, where the total inconme (as
conputed in accordance wth t he ot her
provisions of this Act) includes any profits
and/gains attributable to the business of
generation or distribution of electricity or
any other formof power or of construction
manuf acture or production of any one or nore
of the articles and things specified in the
list in the Fifth Schedule, there shall be
al l owed a deduction from such profits and
gai ns of an anobunt equal to eight per cent
thereof, in computing the total inconme of the
company. "
It is not disputed that the assessee is a company to which
section 80E applies. The question is whether for the purpose
of granting relief under s.80E the |loss suffered’ by the
assessee in the manufacture of alloy steels can be set off
agai nst the profits arising from the nanufacture of
autonobile ancillaries. It is apparent that section 80E
provides for the grant of a rebate when conputing the tota
income of a conpany carrying on the business of generating
or distributing el ect
171
ricity or other form of power or of constructing,
manuf acturing or producing any one or nore of the articles
and things specified in the list in the Fifth~ Schedule.
Popul arly, the list is known as the list of Priority
Industries. A perusal of the entries in the list makes it
clear that they are concerned with articles and things which
are regarded of prinmary inportance in the industrial and
econom ¢ devel opment of the country. Some of them form part
of the industrial and economc base of the country while
others enter into the industrial and econom c infrastructure
consi dered necessary or desirable for its developnment. A
certain priority has been assigned to the construction
manuf acture or production of those articles and things. They
find place in section 80E along wth the business of
generation or distribution of electricity or other form of
power. Nobody can dispute that electrical energy or other
form of energy is crucial to industrial and economc
devel opnent. The nature of articles and things included in
the list in the Fifth Schedul e possesses the sane character.
Al oy steels are undoubtedly covered by Entry (1) "Iron and
steel (metal), ferro-alloys and special steels", while
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autonobile ancillaries appear clearly by that description in
Entry 20 of the list. Both represent separate priority
i ndustri es.

It is obvious fromthe object underlying the enactnment
of s. 80E and the terms in which it provides relief that the
intention of Parlianent in enacting the provision was to
encourage the setting up of industries concerned with the
generation or distribution of electrical and other energy
and the construction, manufacture or production of articles
or things specified in the list in the Fifth Schedule. The
intention goes further. By making a provision for a rebate
year after vyear on the industry making profits and gains
during the year, the intention also was to provide an
incentive for pronoting efficiency in the industry. It is
clear that the benefit was directed to the setting up and
also the efficient working of the priority industries. How
is the benefit to be worked out? First, it rmust be a conpany
to which 's. 80E applies, that is to say a conmpany which
satisfies the requirenents of sub-s. (2) of s. 80E. Second,
the total income, as computed in accordance with the | ncome-
tax Act 1961 without taking into regard the provisions of s.
80E, should include profits and gains attributable to the
busi ness or the industry nmentioned in the section. Third,
fromthe profits and gains attributable to such business or
i ndustry a deduction has to be allowed of an anpbunt equal to
ei ght per cent of such profits and gains and effect nust be
given to this deduction when conputing the total incone of
t he company.

172

The assessee in.this case carries ontwo industries,
both of which find place inthe list in the Fifth Schedul e
and can, therefore, be described as priority industries. It
is urged by the learned Additional Soliciter ' General
appearing for the Revenue, that on a true application of s.
80E the profit in the industry  of autonobile ancillaries
must be reduced by the loss suffered in the manufacture of
alloy steel, and reference has been nmde to a nunber of
cases to which we shall presently refer. After giving the
matter careful consideration we do not find it possible to
accept the contention. It seens to us that the object in
enacting s. 80E is properly served only by confining the
application of the provisions of that section to the profits
and gains of a single industry. The deduction of eight per
cent is intended to be an index of recognition,” that a
priority industry has been set up and is functioning
efficiently. It was never intended that the nmerit earned by
such industry should be 1lost or’ dimnished because of a
| oss suffered by some other industry. It nakes no difference
that the other industry is also a priority industry. The
coexi stence of two industries in combn ownership was not
intended by Parlianent to result in the nmisfortune of one
being visited on the other. The legislative intention was to
give to the meritorious its full reward. To construe s. 80E
to nean that you nust determine the net result of all the
priority industries and then apply the benefit of the
deduction to the figure so obtained will be, in our opinion,
to undermine the object of the section. An exanmple will
illustrate this. An industry entitled to the benefit of s.
80E could have its profits wholly w ped out on adjustnent
against a heavy |oss suffered by another industry, and thus
be totally denied the relief which should have been its due
by virtue of its profits. In our opinion, each industry nust
be considered on its own working only when adjudging its
title to the deduction under s. 80E. It cannot be allowed to
suffer because it keeps conpany with sone other industry in
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the hands of the assessee. To determ ne the benefit under s.
80E on the basis of the net result of all the industries
owned by the assessee woul d be, noreover, to shift the focus
fromthe industry to the assessee. W hold that in the
application of s. 80E the profits and gains earned by an
industry nmentioned in that section cannot be reduced by the
| oss suffered by any other industry or industries owned by
t he assessee.

We shall now turn to the cases cited before us. In the
vi ew which has found favour with us it is apparent that the
Madras High Court erred in holding in Comnissioner of
I ncome-tax, Tam| Nadu-111 v. English Electric Conpany Ltd.,
[1981] 131 ITR 277, that in granting relief under s. 80E the
adj ustrrent of certain losses in other trading
173
transactions was pernmissiblein determning the quantum of
profits and gains-attributable to the priority industry
claimng relief under that provision. The H gh Court did not
correctly appreciate the law laid down by this Court in
Canbay El'ectric Supply Industrial Co. Ltd., v. Conm ssioner
of Incone-tax, Qujarat-I1l., [1978] 113 ITR 84. That was a
case where this Court held that, for the purpose of granting
relief under s. 80E to an industry, account nust be taken
when conputing the profits and gains attributable to that
i ndustry of the bal'ancing charge worked out under sub-s. (2)
of s. 41 as well as itens of unabsorbed depreciation and any
depreci ati on devel opnent rebate carried forward fromearlier
years. It appears from the facts of that case that the
bal anci ng charge as well as the-unabsorbed depreciation and
unabsor bed devel opnent rebate related to the particular
industry itself. The only business carried on by the
assessee there was generation and di-stribution of
electricity at Canbay. The bal ancing charge arose because
during the relevant accounting period the assessee had sold
some of its machinery and ~buil dings. The unabsorbed
depreci ati on and devel opnent rebate al so appear to relate to
the same business. There is no indication that any of them
related to a business or industry distinct fromthat whose
profits and gains fornmed the subject of conputation under s.
80E. Qur attention has been invited by the Revenue to
Distributors (Baroda) P. Ltd.v. Union of India and Ohers,
[1985] 155 ITR 120. That is a case in which the Constitution
Bench of this Court was called upon to consider the scope of
s. 80Mof the Incone-tax Act. W do not see how that case is
in any way relevant to the case before us. - The point before
the Court appears to have been whether the incone by way of
di vidends from a domestic conpany, which fell to be included
in the gross total income of the assessee, 'should be the
amount conputed in accordance with the provisions of the Act
or the full anount received fromthe payi ng conpany. W may
refer at this point to Comm ssioner of Income-tax, West
Bengal -1l v. Belliss and Mrcon (I.) Ltd., [1982] 136 I TR
481 a decision of the Calcutta H gh Court to which one of us
(Sabyasachi Mikharji J.) was a party. That decision supports
the view taken by us in so far as it lays down that in
applying s. 801 of the Income-tax Act (which replaced s.
80E) it is not permssible to conmpute the profits of the
priority industry, respecting which the relief is clained,
by taking into account the depreciation loss from other
i ndustries. No doubt the depreciation |loss arose in that
case from non-priority industries, but in view of what we
have said earlier that should nake no difference whatever.
We think it unnecessary to refer to other cases on the
point. We think it sufficient to indicate that a distinction
must be drawn between a case where the |oss or un-
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absorbed depreciation pertain to the sane industry whose
profits and gains are the subject of relief under s. 80E and
a case where the 1oss or unabsorbed depreciation relate to
industries other than the one whose profits and gains
constitute the subject of relief.

Wil e concluding we may point out that the Mysore Hi gh
Court seens, in our opinion, to be perfectly right in
hol ding in Conmi ssioner of |ncome-tax, Mysore v. Bal anoor
Tea and Rubber Co. Ltd., [1974] 93 ITR 115 that the | oss
fromthe plastic business carried on by the assessee could
not be deducted from the profits and gains attributable to
the tea industry for the purpose of conmputing the quantum of
the profits and gains attributable to the tea industry under
s. 80E.

In the result, we affirmthe answer returned by the
H gh Court to the question raised in the Incone-tax
Ref erences. The appeals are dismssed with costs.

A P.J. Appeal s di sm ssed.
175




