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GUPTA, K. C. DAS

DAYAL, RAGHUBAR
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Cl TATI ON
1961 AIR 586 1961 SCR (2) 509
ACT:
Crimnal Procedure-Right of Appeal - Procedure when appell ant
in jail-If discrimpnatory-Finality of order on appeal - Code

of Criminal Procedure 1898 (V of 1898) ss. 420, 421, 430-
Constitution of India Art. 14.

HEADNOTE

The appellant filed an appeal while he was in jail which was
summarily dismssed on nmerits.  Thereafter lie filed a Meno-
randum of Appeal through a pleader which was rejected on the
ground that it was not maintainable owing to his appeal from
jail under S. 420 of the Code of Crimnal Procedure having
been dismissed earlier. H s review petition before the
judicial Conm ssioner was al so dismissed but his prayer for
certificate under Art. 132(1) was granted.

The question was whether S. 421 of the Code of Crimna
Procedure which enables a court to disniss an appeal ~ fil ed
by a convicted person, while he was in jail, wthout hearing
hi m of f ended against Art. 14 of the Constitution.

Held, that the Code of Criminal Procedure in giving the
right of appeal in Ch. XXXI based it on a classification
whi ch was rational and reasonably connected with the object
the Legislature had in viewin enacting that chapter. The
position of a convicted person in jail, and therefore unable
to present an appeal either in person or through a  pl eader
was entirely different and distinct fromthat of a convicted
person who was able to do so. The Proviso to s. 421 of the
Code of Crimnal Procedure in no way offends against the
provisions of Art. 14 of the Constitution.

Hel d, also, that a second appeal fromthe sane judgnent of
conviction presented through a pleader was not rmmintainable
because the previous order dismssing the first appeal under
S. 420 presented fromjail was lawful and final under S. 430
of the Code.

JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION. Criminal Appeal No. 106 of
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1956.
Appeal from the Judgnment and Order dated the 7th April,
1956, of the former Judicial Conmissioner’s

65

510

Court, Vindhya Pradesh, Rewa in Msc. Crl. Application No.
70 of 1956.

A D. Mat hur for the Appellant.

B. K. B. Naidu and I. N. Shroff for the Respondent.

1960. Novenber 18. The Judgnent of the Court was delivered
by

IMAM J.-The Judicial Conmm ssioner of Vindhya Pradesh
granted a certificate under Art. 132(1) of the Constitution
of India as in his opinion the case involved a substantia

guestion of law as to ‘the interpretation of t he
Constitution. Hence the present appeal

The appel | ant was convi cted under s. 307, Indian Penal Code
and s. 19(f) of the Indian Arnms Act by the Sessions Judge of
Chat ar pur. He was sentenced to 10 years’ ri gorous
i mprisonnment under s. 307, |ndian Penal Code and to 3 years’

ri gorous inpri-sonment under s. 19(f) of the Indian Arms Act.
He filed an appeal while he was in jail which was summarily
di smssed on nerits-on Cctober 28, 1955. Thereafter, on
Cct ober 31, 1955, he filed a Menorandum of Appeal through a
pl eader which was rejected on Novenber 1, 1955, on the
ground that it was not nmintainable owing to his appeal from

jail under s. 420 of the Code of Crim nal Procedure having
been di sm ssed on Cctober 28, 1955.
Thereafter, he filed a petition before the Judi ci a

Conmi ssi oner that the order -dated October 28, 1955,
di smssing his appeal fromjail should be reviewed and his
appeal should be reheard on nerits. This petition was also
di sm ssed by the Judicial Commissioner. The appellant had
prayed for a certificate under Arts. 132 and 134(c) of the
Constitution. The Judicial Conmmssioner was of the opinion
that no ground had been established for grant of a
certificate under Art. 134(c) but ‘a certificate should issue
under Art. 132(1).

The only question for determination in this  appeal is
whet her the case involves any substantial question of |aw as
to the interpretation of the Constitution. It
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had been urged before the Judicial Conm ssioner that s. 421
of the Code of Criminal Procedure which enabled a court to
di smiss an appeal filed by a convicted person, while he was
injail, without hearing himoffended against Art. 14 of the
Constitution as it discrimnated between himand a convicted
person who presented his appeal either in person or through
a pl eader.

Before we consider whether s. 421 of the Code  offends
agai nst the provisions of Art. 14 of the Constitution it 1is
desirable to set out shortly the schenme of appeals | under
Chapter XXXI of the Code of Crimnal Procedure before its

amendment which cane into force in 1956. Section 404
expressly states that no appeal shall |ie fromany judgnent
or order of a crimnal court except as provided for by the
Code or by any other law for the time being in force. Thi s
provision is in accordance with the general principle that
no appeal lies as a matter of right unless the right of

appeal is conferred by law. There are various provisions in
Chapter XXXI providing for an appeal fromvarious orders and
sentences passed by the Criminal courts. Section 410
enabl es any person convicted at a trial held by a Sessions
Judge or an Additional Sessions Judge to appeal to the High
Court. The Court of Judicial Comm ssioner, Vindhya Pradesh,
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was a High Court for the purposes of the Code. The appea
of the appellant fromjail against his conviction and
sentence by the Sessions Judge therefore lay to the Court of
the Judicial Comm ssioner. Under s. 418 an appeal may lie
on a matter of fact as well as a matter of |aw, except where
the trial was by jury, in which case, the appeal would lie
only on a matter of |aw, except in a case where a person had
been sentenced to death, his appeal would Iie on a matter of
fact as well as a matter of |aw although he was tried by a

jury. The section al so enabl es any ot her person convicted
at the sane trial with a person so sentenced to appeal on a
matter of fact as well as a matter of |aw Section 419

enjoins that every appeal shall be made in the form of a
petition in witing presented by the appellant or his
pl eader and every such
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petition shall, unless the court to which it 1is presented
ot herwi se directs, be accompani ed by a copy of the judgnent
or order appeal ed agai nst and in cases tried by jury a copy
of the heads of the charge recorded under S. 367. Section
420 enables a person who is in jail to present his petition
of appeal and the copies acconpanying the sane to the
Oficer-ln-charge of the jail who shall thereupon forward
such petition or copy to the proper Appellate Court. Under
s. 421 on receiving the petition and copy under s. 419 or s.
420 the Appellate Court shall peruse the sane and iif it
consi ders that there are no sufficient gr ounds for
interfering, it may dism ss the appeal summarily. There is
a proviso to this section which states that. no appea
presented wunder s. 419 shall ~ be dismssed unless the
appel | ant or his pl eader has had a reasonabl e opportunity of
bei ng heard in support of the sanme. The only other " section
for the purpose of this appeal, to which reference need be
made, is s. 430 which states that judgnents and orders
passed by an Appellate Court upon appeal shall be final
except in the cases provided forin s. 417 and  Chapter
XXX |

It will be seen fromthese provisions of the Code that a
convicted person, in cases where an appeal is provided for
by the Code, nmmy file a petition of appeal in witing
presented by himor his pleader and that if he is-in jail he
may file his petition of appeal through the jail authorities
who are obliged to forward the petition to the Appellate
Court concerned. Wether an appeal is filed under s. 419 or
under s. 420 of the Code, the Appellate ~Court has  been
expressly authorized, after perusing the petition of appea
and copies of the judgnent or charge to the jury, if it con-
siders that there is no sufficient ground for ‘interference,
to dismss the appeal summarily. |In the present case, the
appellant was in jail and he presented his petition of
appeal to the Court of the Judicial Conm ssioner “under s.
420 through the jail authorities. It was sunmmarily
di smssed on merits on October 28, 1955. |f that order was
awful Iy made the decision of the Appellate Court was final
under s. 430 of the Code. Consequently, the appea
present ed by
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the appellant through his pleader on October 31, 1955, was
patently not maintainable.

We cone now to the question whether s. 421 offends agai nst
the provisions of Art. 14 of the Constitution which states
that the State shall not deny to 1 any person equality
before the law or the equal protection of the laws wthin
the territory of India. This Court has decided in many
cases what are the matters to be considered in order to
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determne whether a particular piece of legislation is
discrimnatory and consequently in contravention of the
provisions of Art. 14. It is unnecessary to refer to them
The object of Chapter XXXI of the Code of Criminal Procedure
was to meke provisions for appeal s against conviction in
certain cases. Were no appeal is provided by this Chapter
no further question arises because no one can claimthat he
has a right to appeal from any decision of a crimnal court.
Every person convicted at a trial held by a Sessions Judge
or an Additional Sessions Judge has been given the right to
appeal to the High Court by virtue of the provisions of s.
410 of the Code. The right to appeal having been so given
the Code provided the manner in which such appeal should be
presented which is to be found in ss. 419 and 420 of the
Code. These two sections contenplate various possibilities
(1) that a convicted person who is not in jail presents his
petition of appeal in person; (2) that a convicted person
though ~unable to present his petition of appeal personally
owi ng 'to various reasons, including his being injail, can
present . ‘it through his pleader and (3) where the convicted
person is-in jail and thus-unable to present his petition in
person and is unable to engage a pleader to present his,
petition of appeal, can present it through the jai
authorities. \Were the convicted person presents his appea
in person or through a pleader under s. 421 his appeal shal
not be dism ssed summarily unl ess he or his pleader is given
a reasonable opportunity of being heard in support of his
petition. No such consideration arises in the case of a
convicted person who'is unable to present his' ‘petition in
person or through a pleader. There is a rational basis for
514

nmaking the <classification nentioned above which has a
reasonable connection wth the object of “the ||egislation
providing for appeals under Chapter XXXI. Under 's. 410
there is no discrimnation as any person convicted at a
trial held by a Sessions Judge or-an Additional Sessions
Judge mmy appeal to the High Court. Were the convicted
person is able to present his petition of appeal in person
his position is entirely different.-froma person who is
unable to do so because heis in jail. Simlarly, a
convi cted person whether in jail or not who can present his
petition through a pleader is in a different position froma
convicted person who is in jail and is unable to present his
petition through a pleader. The Code intended in the case
of a convicted person who presents his petition of _appea
while in jail that his petition and the judgnment ~of the
court which convicted him nust be considered by t he
Appel |l ate Court before it is summarily dism ssed, otherw se
the right of appeal conferred on such a person under s. 410
woul d be neaningl ess. In the case of such a person no
qguestion could arise of his being heard in person because he
has not presented the appeal in person nor could there be
any question of his pleader being heard because no pleader
had been engaged by himto present the appeal. Di f ferent
considerations arise in the case of a convicted person who
presents his petition of appeal in person or through a
pl eader in which case he or his pleader nust be heard before
the appeal is sunmarily dismissed. There is, therefore, a
rational basis for making the classification into three
cat egori es which has a reasonabl e connection with the object
of the Code. It could not therefore be said that the
proviso to s’ 421 offends against the provisions of Art. 14
of the Constitution.

It was, however, contended that although an appeal filed
under s. 420 may have been di sm ssed sunmarily a subsequent
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appeal filed through a pleader ought to have been heard and
the Judicial Conmissioner erred in holding that the appea
did not lie. The appeal could not have been summarily
rejected without the pleader having been
515
heard. Fromthat point of view the provisions of s. 421 had
not been conplied with. It is sufficient to say that if the
order dated Cctober 28, 1955, dismissing the appellant’s
appeal under s. 420 was |awful, a second appeal from the
same judgnent of conviction presented through a pleader was
not maintai nable because the previous order of the High
Court dismssing the appeal was final under s. 430 of the
Code of Crimnal Procedure. Certain cases were relied upon
to whi ch reference has been nmde by t he Judicia
Conmi ssi oner. Those cases can be distinguished from the
present case. In none of themwas it decided that where an
order dismssing the appeal is lawful a subsequent appea
filed through a pleader was naintainable. In our opinion
there is no substance in this point, once it is held that
the order dated October 28, 1955, was a |awful order which
we think, it was, as in our opinion the proviso to s. 421 in
no way offends against the provisions of Art. 14 of the
Constitution. The appeal is accordingly disn ssed.

Appeal dism ssed.




