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ACT:

Transfer of Property Act (4 of 1882), s. 52---Doctrine if
lis pendens-Applicability

Rel ease by Cooperative Soci ety of properly from
nort gage- - Ef fect of.

HEADNOTE

One R executed a nortgage of his share in two survey Nos.
to a Cooperative Society. On his application and in order
to enable him to repay a sumof Rs. 500/-, the Society
rel eased the property in 1933, but R never paid-the  anmount
to the Society. The Society filed an application for a
nortgage award on April 5, 1934 and the Assistant ~ Registrar
made an award in the nature of a prelimnary decree, on
Decenmber 16, 1934. Thereafter a final nortgage decree was
passed by the Assistant Registrar and the two survey nos.
were brought to sale and purchased by the. Society and
possessi on was obtai ned on July 20, 1937. Meanwhile, one D
obt ai ned attachnent before judgment of the two survey nos.,
as the property of R, in a suit for nmobney against R, and, in
execution of the nmoney decree, purchased the two survey
nos. on August 13, 1934. In 1943, the Society went into
liquidation and the liquidator sold the properties- of the
Society and the appell ant bought the two. survey nos. He
filed a suit for a declaration of his title and possession
of the properties in the two, survey nos. from various
persons who were in possession of the properties under R-and
D. The High Court dismssed the .suit.

In appeal to this Court,

HELD: (1) The notive of the release, in 1933, of the
properties by the Society in favour of R was the paynent of
Rs. 500/- by Rto the Society, but it was not a condition O
the release. Therefore, the release was binding on the
Society. [209 D--E]

(2) But Rdid not object to the inclusion of the itens
in the nortgage award. Therefore, the Society must have
bona fide felt that the properties remni ned encunbered. [211
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(3) The proceedings in respect of the nortgage were
pendi ng from April 5 1934 to July 20, 1937. The
proceedi ngs were for obtaining a nortgage award equi val ent
to a nortgage decree and not for a noney decree. The fact
that they were attached before judgnment in D's suit does not
affect the application of the doctrine of 1lis pendens.
Attachnment is only effective in preventing alienation and
does not create title to property. If in fact, the property
was. acquired pendente lite, the acquirer is bound by the
decree ultimately obtained. Therefore, D's purchase on
August 13, 1934, was hit by the. doctrine. of |lis pendens in
s. 52 of the Transfer of Property Act, 1882. Since Ds
purchase was hit by the doctrine the properties continued to
be those of the Society and hence, the appellant was
entitled to them [210 E, G-H 211 A--(
205

Samarendra Nath ~Sinha & Anr. v. Krishna Kunmar Nag,
[1967] 2 'S.C.R 18, foll owed.

Moti ~ Lal v. Karrab-ul-Din & Os. 24 |. A 170 and Cour
Dutt Maharaj —v. Sukur Mhamed and Os. 75 |.A 165,
appli ed.

JUDGVENT:
CIVIL APPELLATE JURI SDICTION: Civil Appeal s-Nos. 1091-1103
of 1964.

Appeals from the judgment and decree dated April 17,
1957 of the Patna Hi gh Court I'n Second Appeal's Nos. 1447 of
1950 etc.

C.B. Agarwala and D. Goburdhun, for the —appellant (in
all the appeal s).

U.P. Singh and K C. Dua, for respondents Nos. 3 and 4
(in C. A No. 1091 of 1964) respondent No. 3 (in C A No.
1092 of 1964) respondent No. 4 (in"C A No. 1093 of 1964),
respondent No. 7 (in C A No.. 1094 of 1964), respondent No.
3 (in C A No. 1096 of 1964) respondents Nos. 4 and 5 (in
C.A No. 1095 of 1964) and respondent No. 4 (inC As. Nos.
1099, 1100 and 1101 of 1964).

The Judgrment of the Court was delivered by

Hi dayatullah, C.J. These are 13 appeals by certificate
against the comon judgnent in second appeal, April 17,
1957, of the High Court of Patna. The appellants are the
original plaintiffs. The appellants had filed 12 title suits
for ejectnment in the court of the Second Munsif at~ Buxar
El even suits were dismssed. It was held that t he
plaintiffs had no title to suit |[|ands. One suit. was
conprom sed and decreed in ternms of the conpronmise.’ Two
ot her suits--one by Kedar Nath (one of the plaintiffs in the
12 title suits) and the other by one Udholal werefiled for

rent for 1335-1337 Fasli in respect of sone |ands conprised
in Survey No. 3385 of Mwuza Buxar against the tenant. Ram
Chhabi Lal. The two rent suits were heard together. Kedar

Nath was held to be the | andlord and not Udholal. The suit
of the former was decreed and that of the latter dism ssed.
On appeals filed by Udholal the decision was reversed.
Appeal s by Kedar Nath to the H gh Court were dism ssed on
the ground that in the title suits fromwhich el even appeal s
were filed it was held by the High Court affirmng the
decision of the courts below that Kedar Nath had no title.
Since the success of the last tw appeals depended on
whet her Kedar Nath had title or not it is not necessary to
refer to themat this stage. W shall deal with the other
el even appeals first.
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in these appeals, plaintiffs and defendants 1 to 3 are
conmon. Plaintiffs are purchasers fromthe nortgagees of
the suit
206
| ands who had purchased the suit lands in an auction-sale in
execution of the nortgage decree. Defendants 1 to 3 were
the former owners of these suit lands and the other
defendants were either purchasers at auction-sales in
execution of noney decrees against the owners or transferees
fromthe auction-purchasers.

The suits concern plots formed out of two Survey Nos.
3384 and 3385. It is thus that the other two suits get
connected with the title suits because in those suits the
rent of certain plots fromSurvey No.. 3385 was involved.
The history of the plots is as follows :--

One Laxmi Narain was the previous owner of these 2
Survey Nos. On _his death his daughter’s sons Ram Narain
Ram  Sheonarain® Ramand Gopal Raminherited these Survey
Nos. alongw th other properties. The first two sons were
defendant's 1 to 2 in the suits and defendant 3 is the son of
Sheonarain Ram In 1930 the other two brothers sued Gopal
Ram for a partition. Prelinminary decree was passed on Apri
15, 1931 and the final decree on Septenber 10, 1932. Hal f
share in the property went to Gopal Ramand the other half
jointly to the other two brothers. The suit Survey Nos. cane
to the share of Ram Narain Ram and Sheonarain Ram

On April 27, 1931 Ram Narain Ram executed a nortgage of
a half share in 27 plots nade in the two Survey Nos. and
some ot her property wth Buxar Tradi ng Co-operative Society.
On April 20, 1933, the Society released Ram Narain Rani S
share in the 27 plots fromthe nortgage by a registered
rel ease deed. On Septenber 20, 1932 Sheonarain Ramfiled a
suit for ’'partition against Ram Narain Ram~ The prelimn nary
decree was passed in May 1933, that isto say, after the
rel ease by the Society. The two brothers divided the two
Survey Nos. half and half between them No final decree in
this partition suit seens to have been passed.

Devendr a Nat h (one of the def endant s) obt ai ned
settlenment of 3 k 13 d of |and out of Survey No. 3384 from
Sheonarai n Ram on June 10, 1933 and in execution of a nobney
decree against Ram Narai n Ram and Sheonarai n Ram- pur chased
on August 13, 1934 the renmining portion of Survey No. 3384
and Survey No. 3385. He obtained possession on February 27,
1935. He had obtai ned attachrment of the two plots before
judgrment, on April 23, 1934. Devendra Nath di sposed of 3 Kk
13 d by settling themon his wife and she was one  of the
defendants in the suits. Devendra Nath's title _depends on
whet . her the rel ease by the Society was valid and bi ndi ng on
the Society or not. |If the release was valid and bi ndi ng on
the Society, the Society could not obtain a decree in
respect of these two Survey Nos. and bring themto sale.

207

This is one of the points for consideration in 'these
appeals. The High Court and the court below have decided
unani nously that the rel ease was binding on the Society -and
Devendra Nath obtained no title.

On April 26, 1934, that is to say, before Devendra
Nath's purchase but after attachnent by him the Society
applied to ,.he Registrar, Co-operative Societies for a
nortgage award. In that application the surety of Ram
Narain Ram was also joined. On August 16, 1934 a noney-
award was given agai nst Ram Narain Ram and his surety. On
Septenber 20, 1934 the noney award was cancelled and a
prelimnary nortgage award was passed. Admittedly the
nortgage award had the force of a nortgage decree. The
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final nortgage award was nmade on May 28, 1935. The award
ordered sale of all .nortgage properties including the half
share of Ram Narain Ramin survey Nos. 3384 and 3385. No
mention was nade of the earlier release of the Survey Nos.
by the Society by a registered deed. 1In execution of the
decree the Society purchased the two Survey Nos. on February
7, 1936 and obtai ned possession o.n July 20, 1937.

One Dwari kanath had a noney decree agai nst the Society
and he attached the two disputed Survey Nos. and brought
themto sale. The Buxar Central Co-operative Bank purchased
the two Survey Nos. in auction-sale on February 8, 1940
obt ai ni ng possession on July 5, 1941. On March 28, 1943 the
Society and the Bank went into |iquidation. The right,
title and interest of the Society and the Bank was sold by
the comon Liquidator to Kedar Nath including the 27 plots
made in the two Survey Nos. Kedar Nath's purchase was on
March 20, 1943 but he took the sale benam in the nane of
Dhanesar Pandey, who was plaint. ill No. 2 in the title
suits whil'e Kedarnath was plaintiff No. 1. The title of the
pl ai ntiffs ~Kedar Nath and Dhanesar Pandey is based on this
pur chase. After the release of the two Survey Nos. by the
Society, Ram Narain Ram and Sheonarain Ram and after his
purchase, Devendra Nath, made settlenment of the plots to
various persons. They are the remaining defendants in the
suits and respondents in the various appeals before us. The
Hi gh Court has given a chart of these persons and the dates
of pattas but as nothing turns upon these details it is not
necessary to nention them here.

The plaintiffs (Kedar Nath and Dhanesar Pandey) in these
title suits asked for declaration of title and possession
Their case was that the release was void and i noperative and
not binding on the Society. Therefore, the nortgage award
and the auction-sale was binding on Ram Narain Ramand al
those who derive title
208
fromhim Their next contention is-that., in any event, the
transfers to the defendants were effected during the
pendency of the nortgage award proceedi ngs and were affected
by the doctrine of |lis pendens. These two grounds were not
accepted by the H gh Court and the courts below and it is
these two grounds which were urged before us - in these
appeal s. The ot her side seeks to avoid the effect of lis
pendens by pl eading that the nortgage award was cl ai ned nala
fide against the suit plots after their release and, in -any
event, there was attachnment of these plots before the
petition for the nortgage award was nade.

Before we deal with these two points it may be nentioned
at once that neither ground of appeal applies to the
transfers by Sheonarain who was not a nortgagor and who was
not affected by the rel ease deed nade by the Society. M.
C.B. Aggarwal frankly conceded that the transfer- by him
could not be assailed and nust stand. He, therefore, did not
press Civil Appeals Nos. 1091, 1092, 1093 and 1094 of  1964.
These appeal s are accordingly dism ssed with costs.

We may first consider whether the rel ease was bindi ng on
the Society or not. Wen RamNarain Ram nortgaged the
property to raise a loan fromthe Society of which he was a
menber, half share in the plots belonged to him because
these plots had fallen in the prelim nary decree to. the
share of his brother Sheonarain Ram and hinself. That
prelimnary decree was passed on April 15, 193 1. The
Society had fixed a ceiling on the anbunt which could be
borrowed, at Rs. 3000/-. The nortgage deed recited that the
anmount bor r owed was Rs. 3000/- with i nt erest at
Actually Rs. 1890/- were given as a loan. The rel ease deed,
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releasing the suit plots was executed in pursuance of a
resol ution of the Society (Res. No. 4 dated April 4, 1933).
The rel ease stated thus:

. relinqui shed and rel eased the
properties, specified below, fromthe debt due
to the said Ram Narain Ram to the said
society, entered in the said nortgage bond,
in favour of Ram Narain Ram ....

The said property shall not be made liable
for any debt of the said society nor shall any
i ncunbr ance be recovered from the sai d
property. The said property shall come in

possession of Ram Narain Ram The said Ram
Narain Ram shall have right to sell the
property to keep the sane in whatever ways he
likes. ~The said society neither has nor shal
have any objection thereto."
209
Wiy the rel ease was granted by the Society was stated in the
fol | owi ng wor ds:

" ... ~Apetition was filed on behal f of
t he sald Ram Narain Ramin the nmeeting of the
menbers-in the presence of all the menbers of
the society for releasing sone land from the
said/ nortgage in order to repay the debt. of
Rs. 500/- forming part of ‘the debt due by the
said Ram Narain Ramtothe said co-operative
society which was put up before all the
menbers and accepted by them L.

It appears that Ram Narain Ram did not pay the annunt of Rs.

500/- to the Society and the Society considereditself free
to include these two plots, notwithstanding the release, in
their application for an award decree. In our opinion the
release was binding on the Society. The argunment. in
opposition to the binding nature of the release is that it
was conditional on payment of Rs. 500/-. This is no (true.
No. doubt the notive for the release was the paynent of
Rs. 500/- to the Society prom sed by Ram Narain Ram but the
paynment was not nmade a condition of the release. ~ There was
no attenpt to release this anbunt from Ram Narain Ram
Therefore, the rel ease being absol ute and uncondi tional and
by a registered deed nmust be treated as binding. It is -open
to the promi see to waive the performance of any part of the
contract or to release any property fromthe operation of a
"nortgage or charge. |If he wishes his rights to continue in
the. event of some condition sinultaneously inposed on the
prom sor, he nust see that the rel ease is nmade dependent on
the performance by the promsor of his part of the
agreenent . Here the Society nmerely released the two ~ plots
wi thout nmaking the payment a condition precedent, ~and the
rel ease operated

That, however, is not the end of the matter. The
Society filed on April 5, 1934 a petit.ion for a nortgage
awar d bef ore the Assi st ant Regi strar, Co- operative
Soci eti es. The petition is headed 'Petition for nortgage
decree’. The petition nentioned that the nortgage was nmade
on April 27, 1931 and that the amount secured was Rs.

3,000/- wth interest at 121/2% per annum The petition
then described the property nortgaged and it included plots
Nos. 3385 and 3384. The anpbunt due on Decenber 31, 1933 was
said to be Rs. 2440/3. The relief asked for was:

"W the punches therefore pray that a
decree nmmy be passed by your honour against
the said nmenber and he nay be directed under
the decree to pay the debt, principal and
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interest, amunting to Rs. 2440/3/- within 3
nont hs, that in case of non-paynent this order
nmay be passed that the entire anmount nay be
realized by

210

auction sale of the nortgaged property and
that if the nortgaged property would not be
sufficient for the satisfaction of the entire
amount of the decree the punches of the
conmttee be allowed to pray for passing a
personal decree against the said nenber."

VWhen the Registrar nmade his order he overlooked that a
nortgage award had to be pass.ed. On August 16, 1934 he
ordered that an award jointly with sureties be issued.
However, on Septenber 2, 1934, .he corrected Iris earlier
order thus:

*Sl. 6. Read along wth S1. 5. By
m-stake ~of the 2nd Asst. sinple award was

i ssued i nstead ~of  Mrtgage award. | ssue
nort gage award and ask the C.B. to return the
si mpl e award-whi ch wi I'l> be cancel |l ed here.

Sd. Syed Qzair. D.F. A
Addl. AR 2-9-34."

After ’'this mnortgage award which had the force of a
prelimnary decree, the Society on Decenber 16, 1934
resolved that a final nortgage decree be obtained from the
Assi stant Registrar, and a final decree was obtained and the
property brought to sale on February 7, 1936 and purchased
by the Society itself with the perm ssion of. the court
executing the decree. Possession was obtained on July 20,
1937. Therefore, |litigation in respect of this  nortgage
remai ned pending fromApril 5, 1934 to July 20, 1937. Under
Expl anation to s. 52 of the Transfer of Property Act the
whol e of this period denoted pendency of ‘the proceeding for
pur poses of application of the doctrine of |is pendens.

Al the |leases made by Devendranath were after the

proceedi ngs comenced. Devendranath purchased the right
title and interest of Ram Narain Ram on August 13, / 1934.
H's acquisition was prima facie hit by the doctrine of lis

pendens. Three argunents were advanced before us to neet
this situation and we shall now deal with them seriatim

The first argunent is that there could be no |is pendens
till August 16, when the nobney award was issued because a
noney suit for proceeding cannot |lead to the application of
the doctrine of lis pendens. As a proposition of law the
argunent is sound but it is wongly grounded on fact. The
proceedi ng was to get a nortgage award, the equivalent of a
nort gage decree. The Court made a mi stake and treated it as
a proceeding for a noney decree. Wen the court. corrected
its,order, the nortgage award related back to the petition
as made and the whole of the proceeding nust be treated as
covered by the doctrine. W cannot, therefore, accede to
the suggestion that the doctrine did not apply; at any rate,
on this suggested ground.
211

The second ground of attack is that bef ore t he
proceedi ngs comrenced before the Registrar these fields had

been attached and, therefore, the doctri ne of lis
pendens again cannot apply. W are unable to accept this
argunent either. If the property was acquired pendente
lite, the acquirer is bound by the decree ultimtely
obt ai ned in the proceedings pending at the tine of
acqui sition. This result is not avoided by reason of the
earlier attachnent. Attachment of property is only

ef fective in preventing alienation but it is not intended
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to create any title to the property. On the other hand, s.
52 places a conplete enbargo on the transfer of inmovable
property right to which is directly and specifically in
guestion in a pending litigation. Therefore the attachnent
was ineffective against the doctrine. Authority for this
clear position is hardly necessary but if one is desired it
will be found in Mdti Lal v. Karrab-ul-Din and others(1).

Lastly it was contended that the sale was by court
auction and the doctrine of |lis pendens would not apply to
such a sale. This point was considered in Samarendra Nath
Sinha and Anr. v. Krishna Kumar Nag(2) by one of us (Shelat,
J.) and it was observed as follows :--

" ...... The purchaser pendente lite under
this doctrine is bound by the result of the
l[itigation on the principle that since the
result ~must bind the party to it so it mnust
bi nd- the person driving his right, title and
interest fromor through him This principle

is well illustrated in Radhamadhub Hol dar
v. ~ Monohar(3) ~ where the facts were alnopst
simlar to those-in the instant case. It is

true that section 52 strictly speaking does

not apply toinvoluntary alienations such as

court ~ sales but it is well-established t hat

he principle of Iis pendens applies to such

al i enat/i ons. (See Ni-l kant V. Sur esh

Chandra(4) and Mdti Lal v. Karrab-ul-Din(1).’
This ground al so has no validity.

Lastly it was argued that if the fields were released
from the operation of the nortgage they could not be made
the, subject of a nortgage decree, and whatever was done in
t he nort gage proceedi ngs was not of any consequence. To.
this there are two answers. Firstly, the respondent ' before
t he Regi strar (Ram Narain Ram) nade no objection to ,the
inclusion of the plots in the petition for a nortgage award.
Secondly, the doctrine of |is pendens applies irrespective
of the strength or weakness of | the case on one /'side or
ot her. See Gouri Dutt Mharaj. V. Sukur Mohamed and
O's.(5). There is, however, one condition that
(1) 24 1. A 170. (3) 15 1. A 97
(2) [1967] 2 S.C R 18. (4) 12 1. A 171
(5) 75 i.A x65.

212

the proceedings nust be bona fide. Here no doubt t he
Society knew that the plots had been released from the
nortgage, but it was also clear that the release was to
enable Ram Narain Ramto di spose of some of the plots and
pay Rs. 500/- to the Society. This anpbunt was never paid and
the Society nust have bona fide felt that the plots stil
remai ned encunbered. |In fact the attitude of Ram Narain Ram
in not claining that these plots be renoved from the
nort gage award shows that he too felt that this was the true
position. In Gouri Dutt Maharaj’s(1l) case referred to by us,
it was said that if the proceedings were bona fide, the
applicability of s. 52 was not avoi ded.

For the above reasons we are clear that the pur chase
by Kedarnath was protected by the doctrine of Iis pendens,

the prior transfer to the defendants notw thstandi ng. In
this view of the matter the judgnment of the H gh Court
cannot be sustained. The appeals wll, therefore, be
al l owed. The judgment and decree of the H gh Court will be
set aside and the suits of the appellant will be decreed
with costs throughout. 1In this Court the costs will be one
set.

R K P.S. Appeal s al | owed.
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(1) 75 X. A 165
L 1 Sup./70--6-7-70- G PF.
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