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ACT:

Forei gn Exchange Regul ations Act, 1947-Section 8 and 23A-Its
scope- Sea Custons Act S. 19, 167(3), (8) (37)-Does the word
'goods’ in the said Sections include Currency Notes.

HEADNOTE:
The appellant, a partnership firm having 2 partners,
carried, on business of inporters and exporters, etc. The

Cashi er of the firm handed over a wooden case, to the Sw ss
Airways at Dum Dumfor being sent to Hong Kong by air

According to the consignment note, the consignment was being
sent by one R of Karnani mansions, Calcutta, who was a
fictitious person. The shipping bill showed that the
consi gnnent purported to contain food and dried vegetables
and was sent to 1, of Hong Kong, also a fictitious person

After the consignnent was accepted and when custons exani ned
it for clearance, it was found that it contained Rs. 51,000
in Indian currency. On investigation, a search warrant ~ was
issued by the Presidency Magistrate and the office of the

firm and the residence of partners were searched. In _the
course of search, accounts books and ot her- docunents  were
seized. Investigation revealed that the Cashier, had signed

the consignment note as Rs, which, as the ~subsequent
witings showed, were in his hand. Even the | consignnent
note appears to have been typed on the type-witer of the
appellant firm Thereafter, Custons authorities served a
notice, on the appellant pointing out that exportation of
Indian currency out of India was in contravention of. ' S. 8
(2) of the Foreign Exchange Regul ati ons Act, 1947 read wth
Reserve Bank Notification dated 27-2-1951 as specified
therein and it was asked to show cause and to produce w thin
4 days the permt, if any, of the Reserve Bank of India,

failing which, it would be Iiable for prosecution under
Section 23(1) read with S. 8(2) of the Foreign Exchange
Regul ati ons Act. The appel | ant denied that the firm bad

anything to do with the case.

Apart from crimnal prosecutions against the partners, a
fine of Rs. 1,000 under section 167(3) of the Sea Custons
Act with a further personal liability of Rs. 1,000 u/s.
167(37) of the Act was inposed against the firm It was
further fined Rs. 51,000 u/s. 167(8) of the Act read with s.
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23(1) of the Foreign Exchange Regul ations Act. Apart from
these, the currency notes of Rs. 51,000 which were seized,
were al so confiscated

This order was challenged before the single judge of the
Calcutta High Court who issued a rule-but |ater discharged
it. An appeal against that order was al so dism ssed. In
appeal to this Court, three points, raised before the
Appellate Court were also reiterated : (1) Currency Notes
are not 'goods’ and therefore, the provisions of s. 167(3),
(8) and (37) of the Sea Custonms Act are not attracted. (2) A
firm is not a legal entity and therefore, it cannot be a
"person’ within the neaning of any of the above provisions
of law. (3) Even if a 'firm be a 'person, no penalty can be
i nposed on the firmor any of its nenbers unless the nenbers
have consciously taken any step to violate the provisions of
| aw,

8 6

even so,  only the partner-nmenber against whom there is
evidence of guilt can be held liable.

Di sm ssing the appeal

HELD : P (i) S.-23A of the Foreign Exchange Regul ati ons Act,
i ncorporates, by reference, the provisions of the Sea
Customs Act by deeming the restrictions under section 8 of
the Forei gn Exchange Regul ations Act, to be prohibiting and
restricting under/ s. 19 of the Sea Custons Act. The
| egi sl ature can always incorporate by reference, t he
provisions of some other Act, if they are relevant for the
pur poses of the schenme and object of that Act.  Restrictions
specified in s. 8 of the Foreign Exchange Regul ations Act
are deemed to be prohibitions and restrictions. nentioned
under s. 19 of the Sea Custons Act. The prohibitions
nentioned wunder s. 8 are not necessarily confined to goods
al one but nust be deenmed, for the purposes of  Foreign
Exchange Regul ations Act, to include therein restrictions in
respect of the articles specified in s. 8 thereof, including
currency notes as well. [94 B]

(ii) Although there is no definition of the word ’'person’ in
either of. the Acts, the definitionins. 2(42) of the
CGeneral C auses Act, 1897 or Section 2(3) of the Act of 1863
woul d be applicable to the present ‘Acts. in both of” which

person has been defined as including any Conpany or
associ ation, or body of individuals whether-incorporated or
not . Further, the explanation to s. 23C clearly envisages
that a conpany for the purposes of that Section is defined
to nmean any body corporate and includes a. firm or other
association of individuals and a Director in relation to a
firm also neans a partner of the firm Therefore, for "he
pur poses of Forei gn Exchange Regul ati ons Act and Sea Custons

Act. a registered partnership firmL is a ’'legal entity'.
[ 94G
(iii) From the evidence, it was clear that the appellant

attenpted to hoodw nk the custonms officials (currency | notes
secreted in a cavity), that the consigner and consi gnee were
not shown as real persons, the charges and expenses
incurred. in connection with the despatch were found in the
entry in the books of account of the firmthat the anopunt,
sought to be sent was half a |lakh of rupees which could
hardly be within the nean’, of the Cashier and the Hi gh
Court was right in holding that it was the firm which was
interested in sending the currency notes out of India .,Il a
cl andesti ne manner.[ 198 A]

Radha Krishna Bliatia v. Union of India & Os., [1965] 2
S.C.R 213 Thonas Dana v. The State of Punjab, [1959] Supp

1 S.CR 274 and Additional Collector of Custois v. Sita
Ram Agarwal, C A No. 492 of 1962 decided on 14-9-1962
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referred to and di stingui shed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 357 of 1967.
Appeal fromthe judgnent and order dated Decenber 9, 1963 of
the Calcutta H gh Court in Appeal from Oiginal O der No.
110 of 1960.
B. Sen, Sadhu Si ngh, Jagnohan Khanna, R N. Kapoor and S.
Dhol aki a, for the appellants.
G L. Sanghi, B. Dutta and S. P. Nayar, for the respondents.
87
The Judgrment of the Court was delivered by
P. Jagannmoban Reddy, J. This is an appeal by certificate
under Article 1 3 3 ( 1) (b) of the Constitution against
the judgment of the Calcutta High Court which dism ssed an
appeal ~from an order of the single Judge of that Court
di scharging a rule granted by it to the appellants calling
on the riespondents-the Collector of Custonms and others-to
show cause why certain orders under various sections of the
Sea Custonms Act and the Foreign Exchange Regulation Act
should not be quashed and why a written conplaint made by
the respondents under the Foreign Exchange Regulation Act
and the case pending in the Court of the Presidency Magis-
trate, Calcutta, should not be stayed.
The appellant is a registered partnership firmcarrying on
busi ness of inporters, exporters, comm ssion agents, brokers
and general rmerchants. It consists of two partners,
G rdhari Lal Gupta and Pooran Mal~ Jain. On the 25th Cctober
1958. the Cashier of the appellant Bhagwandeo Tiwari handed
over a consignnent of wooden case to the Swiss Airways at
Dum Dum Airport for being sent by air freight to Hongkong.
According to ,the consignnent note, the consignment was
bei ng sent by one Ranghawan Singh of Karnani Mansions, | Park
Street, Calcutta, who in fact was afictitious person. The
Shipping Bill showed that the (consignnent purported to
contai n Rassoglla, Achar, Papar and dried vegetables and it
was being sent to one Ishwar Lal, 41, Wndham St., Hongkong
who is also alleged to be, a fictitious person. After the
consi gnnent was accepted and when The Custonms exam ned it
for clearance on 25th COctober 1958 before its onward
despatch to Hongkong, there was found concealed in a
specially nmade secret cavity on the battens nailed to the
inner sides of the case, Indian currency notes of Rs.
51, 000/ -. An investigation was set on foot and on 22nd
January 1959 a search warrant was issued by the ~Presidency
Magi strate, pursuant to which the Custons Oficers caused a
search to be nmade of the office of the firm and the
resi dences of the appellant’s partners. 1In the course of
search account books and ot her documents were seized. Thi s
i nvestigation revealed that the Cashier, Bhagwandeo  Tiwari
had signed the consi gnment note as Rancthandra which, as the
subsequent witings showed, were in his hand. Even the
consi gnnent note appears to have been typed on t he
typewiter of the appellant firm It was further alleged
that froma comparison of the consignnent note with a letter
adnmittedly sent out by the appellant firmand signed by one
of its partners, Grdhari Lal Gupta, it became evident that
the slip seized fromthe office of the appellant firm had
contained entries, to show that Bhagwandeo Tiwari was the
person who actually transported and booked the offending
consi gnnent in question and that he nmade an entry
88
of Rs. 123.73 being the Air freight paid for its transport
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to Hongkong which was the exact anpbunt shown on the
consi gnner the account slip was in his handwiting, and that

the expense note. Bhagwandeo Tiwari, it was said, had in
fact admitted the and charges shown therein were also found
in the books of account of the appellant firm In view of

this evidence, the customer authorities served a notice on
the appellant firmon April 2, 1959 by which after setting
out in detail the aforesaid facts and after pointing out
that the exportation of Indian currency out of India was in
contravention of section 8 (2) of the Foreign Exchange
Regul ations Act 1947 read with the Reserve Bank of India
Notification dated 27-2-1951 as specified therein, it was
asked to show cause and to produce within four days of the
receipts of the notice, the pernmt, if any, of the Reserve
Bank of India, for export of the Indian currency and if it
did not do so, it would be liable for prosecution under
section 23(1) read with section 8(2) of the Foreign Exchange
Regul ations Act: On 13-4-1959, the appellant firm replied
to the notice denying that the firmhad anything to do with
the despatch of the box containing currency notes; that it
was not aware of any person by the name of Ranghawan Singh
or Ishwar Lal, or that Bhagwandeo Tiwari had ever despatched
the consignment in question or visited any Air office in
connection therewth. It nmay be nmentioned en passant that
in the Hgh Court, in the reply affidavit affirmed on 11-1-
1960 to the affidavit in opposition, G rdhari Lal Gupta, one
of the partners of the firmwent even to extent of denying
that Bhagwandeo Tiwari was the Cashier of the firm notwth-
standing the fact that in the earlier reply to the show
cause notice as also.in the Wit Petition, it was tacitly
assumed that he was the Cashier

Apart from the criminal prosecutions that “were  |aunched
agai nst the partners, in the penalty proceedi ngs which were
initiated by the aforesaid show cause notice, the firm was
hel d to be knowi ngly concerned in the of f ence and
accordingly, a fine of Rs. 1,000/- was inposed on it |under
section 167(3) of the Sea Custons Act wth a further
personal liability of Rs. 1,000/ under section 167(37) of the

said Act. It was further fined Rs. 51,0001- under section
167(8) of the Act read with section 23 (1) of the  Foreign
Exchange Regul ations Act. Apart from these fines, the

currency notes of Rs. 51,000/- which were seized were
confi scat ed.
This order was challenged before the single Judge of the
Calcutta High Court who, as already stated, had issued a
rule but l|ater discharged it. Against that order an appea
was filed
89
Reddy, J.)
but that also was dismssed. O the four points that were
urged in that appeal, the first three have been reiterated
before us on behalf of the appellant, viz. :-
(1) Currency notes are not ' goods’ and
fore the provisions of section 167(3),
(8) and (37) of the Sea Custons Act are not
attracted
(2) A ’'firmi is not a legal entity and
therefore it cannot be a 'person wthin the
meani ng of any of the above provisions of |aw
(3) Even if a firmbe a person wthin the
nmeani ng of the said provisions no penalty can
be inposed on the firmor any of its nenbers
unless it appears fromthe evidence that the
menbers of the firm had consciously taken any
steps to violate the provisions of |aw, even

there
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so only the particular nenber against whom
there is evidence of guilt can be held liable.
Before dealing with the above contentions it wll be
necessary to consider the rel evant provisions of the Foreign
Exchange Regul ati ons Act as al so those under the Sea Custons
Act, Sections 8(1), 23(a), (b), (1A), 23A, 23B and 23C of
the Forei gn Exchange Regul ations Act and section 19, 167(3).
(8) and (37) of the Sea Custons Act are relevant for the
purpose of this appeal. These are given below :--
8 (1). The Central Governnment nay, by
notification in the Oficial Gazette, order
that, subject o such exemptions, if any, as
may be contained in the notification, no
person shall, except wth the general or
speci al perm ssion of the Reserve Bank and on
paynment~ of the fee, if any, prescribed bring
or send into India any gold or silver or any
currency notes or bank notes or coin whether
I ndian or foreign.
Expl anati'on-The bringing or sending.into any port or place,
in India of any such article is aforesaid intended to be
taken out of India wthout being removed fromthe ship or
conveyance in which it is being carried shall nonethel ess be
deened to be a bringing
L864SupCl/ 72
90
or as the case may be sending, into India of
that ‘article for the purposes of this section
(2)
23(1) If any person contravenes the provisions
of section 4, section 5, section 9 or sub-
section (2) of section 12 or ~of any rule,
direction or order nade thereunder, he shall -
(a) be liable to such penalty not exceeding
three time,-, the value of the foreign ex-
change in respect of which the contravention
has taken place, or five thousand rupees,
whi chever is nore, as may be adjudged by the
Di rector of Enf orcement in the manner
herei nafter provi ded, or
(b) upon conviction by a Court, be punish-
able with inprisonment for a term which  nmay
extend to two years, or with fine, or wth
bot h.
23(1A) VWoever contravenes-
(a) any of the provisions of this Act or of
any rule, direction or order made thereunder,
other than those referred to in subsection (1)
of this section and section 19 shall, /upon
conviction by a court, be punishable wth
i mprisonnent for a termwhich may extend to
two years, or with fine or with both;
(b) any direction or order made under . sec-
tion 19 shall, upon conviction by a court,  be
puni shable with fine which may extend to two
t housand rupees.
23A Wt hout prejudice to the provisions of
section 23 or to any other provision contained
in this Act, the restrictions inposed by sub-
sections (1) and (2) of section 8, sub-section
(1) of section 12 and clause (a) of subsection
(1) of section 13 shall be deened to have been
i nposed under section 19 of the Sea Custons
Act, 1878 (8 of 1878), and all the provisions
of that Act shall have effect accordingly
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except that section 183 thereof
shall have effect as if for the word ’'shall’
therein the word 'may’ were substituted.

23B. VWhoever attenpts to contravene any of
the provisions of this Act or of any rule,
direction or order nade thereunder shall be

deened to have contravened that provision

rule, direction or order, as the case may be.

23C(1) | f t he per son comm tting a
contravention is a conpany, every person who,
at the tinme the contravention was committed,
was incharge of, and was responsible, to the
conpany for the conduct of the business of the

Conpany as well as the conpany, shall be
deenmed to be guilty of the contravention and
Shall be liable to be proceeded against and

puni shed accordingly

Provi ded  that nothing contained in this sub-
section shall render any such person liable to
puni shnent, it’ he proves that the contraven-
tion took place without his know edge or that
he exercised ill due diligence to prevent such
contraventi on:

(2) Not wi't hst andi ng anything contained in
subsection (1), where a contravention tinder
this Act has been commtted by a conpany

and it is proved that the contravention has
taken place with the consent or conni vance of,
or is attributableto any neglect on the part
of , any director, manager, secretary or other
of ficer of the conpany, such director,
nmanager, secretary or other officer shall also
be deened to be guilty of that offence and
shall be liable to be proceeded against and
puni shed accordingly".

Sea Custons Act:

"19. The Central Governnent may fromtinme to
time, by notification in the official Gazette,
prohibit or restrict the bringing or taking by
sea or by |l and goods of any specified descrip-
tion into or out of India across any custons

frontier as defined by the Central Governnent.
167. The offences nentioned in the first
colum of the following schedule shall  be
puni shable to the extent nentioned in the
third colum of the

9 2

same with reference to such of f ences
respectively

O fences Secti on of Penal ti es.

this Act to

whi ch of fence

has reference.
1 2 3
3. I f any person ship or GCeneral such person shall be
aid on the shipnent or |an- liable to a penalty
di ng of goods, or know ng not exceedi ng one
keep or conceal, or know ngly t housand rupees.
permt or procure to be kept
or conceal ed to be shi pped
or landed or intended to be
shi pped or | anded, contrary
to provision of this Act; or
if any person be found to have 11

been on board of any vesse
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liable to confiscation on account of the conm ssion of

an of fence under (No. 4) of this section, while such vesse
is within any bay, river, creek or armof the sea which is
not a port for the shipnent and | andi ng of goods.
8. If any goods, the inportation 18 & 19 such good shal

or exportation of which is for be liable to
the tinme being prohibited or rest- to confiscation
restricted by or under Chapter IV of this and

Act, be inported into or exported

fromlIndia contrary to such prohibition any person conc-
or restriction or erned in any such

of fence shall be
liable to a pena-
Ity not exceedig
three times the
val ue of the
goods, or not
exceedi ng one
t housand rupees.
if any attenpt be nade so
to inmport or export any such goods; or
i f any such goods be found
in any package produced to any officer of Custonms as
cont ai ni ng
no such goods; or
i f any such goods, or any
duti abl e goods, be found either before or after |anding or
shi pment to have been conceal ed in_any manner on board of
any
vessel within the limts of any port in India; or
i f any goods, the exportation
of which is prohibited or restricted as aforesaid, be
brought to any wharf in order to be put on board of any

vessel

for exportation contrary to such prohibition or restriction.
93

37. If it be found, when any 86 & 137 such package, tog-
goods are entered at, or brought ether ‘with the
to be passed through, a whol e ‘of the good
cust om house, either for contai ned therein
i mportation or exportation, that- shall be liable

to confiscati on,
and every person
concerned i n any
such offence shal
liable to a pen-
Ity not exceedi ng
one 't housand
rupees.
(a)the packages in which they
are contained differ widely fromthe description given
in the bill-of entry or application for passing theny or
(b) the contents thereof have
been wrongly described in such
bill or application as
regards the denom nati ons,
characters, or conditions according
to which such goods are
chargeable with duty or are being
i nported or exported; or
(c) the contents of such
packages have been nisstated
inregard to sort, quality, quantity or value; or
(d)goods not stated in the
bill-of-entry or application
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have been conceal ed in, or

m xed with, the articles specified
therein, or have
apparently been packed so as

to deceive the officers of
Cust ons.
and such circunstance is not accounted
for to the satisfaction of the Custons
Col I ector."
A perusal of these provisions would show that no gold or
silver or any currency notes or Bank notes or coin, whether
I ndian or foreign, can be sent to or brought into India, nor
can any gold, precious stones or Indian currency or foreign-
exchange other than foreign exchange obtained from an
aut horised dealer can be sent out of India wthout the
general or special perm ssion of the Reserve Bank of India.
These restrictions by virtue of section 23A of the Foreign
Exchange Regul ation Act are deenmed to have been inposed
under 'section 19 “of the Sea Customs Act and all the
provisions of the latter Act shall have effect accordingly
except section 183 thereof shall have the effect as if for
the word ’shall’ therein theword 'may’ were substituted.
VWhat section 23A does is to incorporate by reference the
provi si ons of the Sea Custons Act by deemi ng the
restrictions wunder section 8 of the Foreign Exchange
Regul ation Act to be prohibitions and restrictions under
section 19 of the Sea Customs Act. The contention is 'that
since section 19 restricts the bringing or taking by sea or
by Iland goods of ,my specified description into or out of
India, these restrictions are not applicableto the bringing
in or taking out the currency notes which are not goods
94
within the neaning of that section,~ and,” therefore, the
appellant is not guilty of any contravention of section 19
of the Sea Custonms Act and cannot be subjected to the pena
provisions of the said Act. This argunment, in our view, s
m sconcei ved, because firstly, (it is a well accept ed
Legislative practice to incorporate by reference, if the
Legi sl ature so chooses, the provisions of sone other Act in
so far as they are relevant for the purposes of ~and in-
furtherance of the scheme and objects of that™ Act and
secondly, that merely because the restrictions specified in
section 8 of the Foreign Exchange Regul ati on Act are ~deened
to be prohibitions and restrictions under section 19 of the
Sea Custons Act, those prohibitions and restrictions are not
necessarily confined to goods al one but nust be deened for
the purposes of the Foreign Exchange, Regulation Act to
include therein restrictions in respect of ‘the articles
specified in section 8 thereof, including currency notes as
well. The Hi gh Court thought that there is no definition of
goods in the CGeneral Causes Act and that contained in the
Sale of Goods Act which excludes noney is inapplicable
i nasmuch as that Act was a nuch later statute than the Sea
Customs Act. It is, however, unnecessary to consider  this
aspect because even if the currency notes are not goods, the
restrictions prescribed in section 8 of the Forei gn Exchange
Act cannot be nullified by section 23A thereof which
i ncorporates section 19 of the Sea Customs Act. We cannot
attribute to the Legislature the intention to obliterate one
provision by another provision of the sane Act. On the
other hand, we construe it as furthering die object of the
Act which is to restrict the inmport into or export out of
I ndia of currency notes and to punish contravention of such
restrictions.
The second contention that because the firmis not a |ega




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

entity, it cannot be a person within the neaning of Section
8 of the Foreign Exchange Regul ati on Act or of section 167
(3), (8 and (37) of the Sea Custonms Act, is equally
untenable. There is of course, no definition of 'person’ in
either of these Acts but the definition in section 2 (42) of
the General O auses Act 1897. or section 2(3) of the Act of
1868 would be applicable to the said Acts in both of which
"person’ has been defined as including any conpany or
associ ati on or body of individual,, whether incorporated or
not . It is of course contended that this definition does
not apply to a firmwhich is not a natural person and has no
| egal existence, as such clauses (3), (8) and (37) of
section 167 of the Sea Custonms Act are inapplicable to the
appellant firm In our view, the explanation to section 23C
clearly negatives this contention, in that a conpany for the
purposes of that section is defined to mean any body
corporate and includes” a firm or other association of
i ndi viduals and a Director in relation to a firm

95

neans a partnerin the firm The H gh Court was clearly
right in holding that onceit is found that there has been a
contravention of any of thee provisions of the Foreign
Exchange Regul ation Act read with Sea Custons Act by a firm
the partners of it who are in-charge of its business or are
responsible for the ~conduct of the sane, cannot escape
liability, unl ess it is proved by them that . he
contravention took place w thout their  know edge or the
exercised all due diligence to prevent such contravention
There is, also nowarrant for the third submssion that
unl ess it appears fromthe evidence that nmenbers of the firm
had consciously taken any steps to violate the provisions of
aw and even then only the particul ar nenbers against whom
there is evidence of guilt, can alone be held liable. Thi s
contention was said to be based on-a decision of this ' Court
in Radha Krishan Bhatia v. Union of India and others, (1)
that as the 'person concerned. specified in section 167(8)
of the Sea Custons Act is the person actually involved or
engaged or mxed up in contravening the restrictions inposed
under the Foreign Exchange Act or the Sea Custons Act, he
must be the person who nust be, —shown to be ~actually
concerned. That was al so a case under section 167(8) of the
Sea Custons Act where, in fact, a nunber of gold bars -held
to be smuggled were recovered from the person of the
, appel | ant . The single Bench of the Punjab H gh Court ha(
allowed the Wit Petition of the appellant-on ', he _ground
that the Collector had not recorded a finding that the
appel | ant was connected with the act of snuggling gold into
the country. This finding was set aside on a Letters Patent
Appeal and the wit petition was dism ssed. This Court
hel d that the concern of the appellant in the conmm ssion of
the offence nust be at a stage prior to the conpletion of
the offence of illegal inportation of gold into the country.
The nmere finding of fact recorded by the Collector of
Custonms about the snuggled -old being recovered from the
person of .he appellant was not sufficient to conclude that
the appellant was concerned in the illegal inportation of
gold into the country and, therefore, liable for penalty
under section 167(8) of the Act. Wat the order of the
Col I ector of Custonms must show is that be had considered the
guestion of the person being concerned in the comm ssion of
the offence of illegal inportation of the goods. It should
further indicate that the matters he had considered had a
bearing on the question and the reasons for his arriving at
that conclusion. This has really no bearing on the question
before wus because under section 23B, even an attenpt to
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contravene any of the provisions of the Act or of any rule,
direction or order made thereunder shall be deenmed to have
contravened that provision, rule, direction or order as the
(1) [1965] 2 S.C.R 213.

96

case my be. in respect of this very incident where the
petitioners were prosecuted it was held by this Court in
Grdhari Lal Gupta and another v. D. N. Mhta, Assistant
Coll ector of Custons and another,(1) that Grdhari La
Gupta, one of the two partners and Bhagwandeo Tiwari,
Cashi er, have been rightly convicted under the provisions of
the Forei gn Exchange Regul ation Act for contravention of the
restrictions inposed under section 8(2) read wth section
23(1A) of the Forei gn Exchange Regul ation Act. |In that case
it was contended that there is no evidence to show that the
contravention took place with the know edge of Grdhari La
Qupta or that he did not exercise due diligence to prevent
such contravention. ~That contention was negatived because
he had ’'not only stated under section 342, that he alone
| ooks-after the affairs of the firmbut it had been found
that there were entries in his account books. It is true,
that the relevant provisions of the Sea Custons Act are
penal in character and the burden of proof is on the Custons
authorities to bring hone the guilt to the person alleged to
have commtted a particular offence under the said Act by
adduci ng satisfactory evidence. But that is not to say that
the absence of direct evidence to connect a person with the
offence will not attract the penal provisions to establish
the quilt in a crimnal proceeding of the type which the
custonms authorities have to take. The evidence of the kind
whi ch  has been adduced in this case woul d be sufficient to
lead to the conclusion that the partner of “the firm was
interested in or involved in attenpting to export ' Indian
currency notes out of India. As observed by this Court in
Thomas Dana v. The State of Punjab(2), while dealing wth
section 167 of the Sea Custons Act, that "Al crimna
offences ’'are offences but all offences in the sense of
i nfringenment of law are not crimnal offences. Li kew se,
the ot her expressions have bean used in their generic’  sense
and not as they are understood in the lndi an-Penal Code or
other laws relating to crimnal offences .... Qut- of nore
than 82 entries in the schedule to section 167, it is only
about a dozen entries which contenplate prosecution in the
crimnal sense, the remaining entries contenplate penalties
ot her than punishnents for a crimnal offence"

In the Additional Collector of Custons v. Sita Ran?
Agarwal (3), to which the H gh Court has referred, while dis-
m ssing the appeal fromthe judgment of the Calcutta Hi gh
Court, this Court had stated that "the H gh Court was  right
when it observed that if any one is interested or
consciously takes any step whatever to pronote the, object
of illegally bringing bullion into the country, then even if
no physical connection is established between him and the
thing brought, he wll be guilty.” 1In that case, the
respondent, Sita Ram Agarwal who was seen novi ng

(1) [1970] 2 S.C. C 530.

(3) Civil Appeal No. 492/162 decided on 14-9-62.

(2) [1959] Suppl. (1) S.C R 274,
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in the company of one Bhola Nath Gupta on the western
Pavermrent of Jatindra Mohan Avenue, Calcutta, had proceeded
in the direction of a taxi which had cone to the place where
they were, and on a signal being flashed, a Chinese nationa
alighted therefrom shook hands, with the respondent after
which all the three boarded the taxi. A police constable
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who was on the spot raised an alarm and secured the
respondent and his conpanion with the help of the nmenbers of
the public. Al of themwere taken to the police station
for the purpose of interrogation but the Chinese nationa
tried to get away and started to run. He was chased and
eventual ly secured. Before his apprehension. however, he
was seen to drop three packets which were found to contain
23 bars of illicit gold. The respondent was charged as a
person concerned in the offence of attenpting to inport
contraband gol d under section 167(8) of the Sea Custons Act.
The High Court while holding that there was no evidence to
establish that he was in conscious relation with the gold,
observed, "in order that a person may be said to be so
concerned, sonme facts have to be proved which will establish
that he was in conscious relation with the gold in one or
other of the several successive steps preceding its actua
receipt into the country". In order that he was concerned
in the offence, the H gh Court further pointed out that
there ' need be no physical connection between the gold and
the person charged and "if the offence did not relate to his
bei ng concerned in the inportation of the gold. but related
to his having sonething todo wth smuggled gold, the

position mght have been different". The facts of the
instant case clearly disclosed, as was observed by the Hi gh
Court, " awell laid plain". W have earlier stated that

the currency notes were secreted in a cavity and were sought
to be despatched out of the country in a- package which
ostensi bly | ooked iinocuous. containing eatables. The nmanner
in which the attenpt was nade was to hood-w nk the Custons
officials and escape their  detection. Furt her, the
consi gnor and the consignee were not shown as real persons
but were fictitious so that even if the attenpt to  snuggle
out of the country the currency notes was detected, the rea
persons could not be traced. The charges and expenses
incurred in connection wth the despatch found in the
entries in the books of account of the firmwere the sane a
those relating to the offending package which was being
despatched to Hongkong. The freight nentioned in the
account slip the exact amount. which appears on the
consi gnnent note in respect of that offendi ng package. The
amount sought to be sent is half a [ akh of rupees which can
hardly be within the nmeans of the Cashier. leading to the
i nescapabl e inference that the firmthrough its partners was
concerned in the attenpt to transgress the restrictions
under section 8 of the Foreign Exchange Regul ation Act and
l'iable to penal action by virtue of section 23A
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under the provisions of the Sea Custonms Act. On these facts
as established, the H gh Court cane to the conclusion and in
our viewrightly, that it was not unreasonable to infer that
it was the firmwhich was interested in sending the currency
notes out of India in a clandestine nmanner

In this view, the appeal has no merits and it is dismnissed
with costs.

S. N Appeal dism ssed
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