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I respectfully agree. My excuse for adding these few
words is the perception that the awardi ng of inadequate punishments by
courts is becom ng disturbingly frequent.

2. The crime here is rape. It is a particularly heinous crine, a
crime against society, a crine against hunan dignity, one that reduces a
man to an aninmal. The penal statute has prescribed a maxi mum and a

m ni mum puni shrent for an of fence under Section 376 |.P.C. To view

such an offence once it is proved, lightly, is itself an affront to society.
Though the award of maxi mum punishrment may depend on the

ci rcunst ances of the case, the award of the m ni mum puni shrent,

general ly, is inperative. The provisos to Section 376(1) and 376(2)

|.P.C. give the power to the court to award a sentence |esser than the

m ni mum f or adequate and special reasons. The power under-the

proviso is not to be used indiscrimnately or routinely.” It is to be used
sparingly and only in cases where special facts and circunstances

justify a reduction. The reasons nust be relevant to the exercise of

such discretion vested in the court. The reasons nmust be set out clearly
and cogently. The nere existence of a discretion by itself does not

justify its exercise. The long pendency of the crimnal trial or the offer
of the rapist to marry the victimare not rel evant reasons. Nor is the age
of the offender by itself an adequate reason

3. The puni shnents prescribed by the Penal Code reflect the

| egi sl ative recognition of the social needs, the gravity of the concerned
of fence, its inpact on the society and what the | egislature considers as a
puni shnment suitable for the particular offence. It is necessary for the
courts to inbibe that |egislative wisdomand to respect it.

4. The rationale for advocating the award of a puni shnent
conmmensurate with the gravity of the offence and its inpact on society,

is to ensure that a civilized society does not revert to the days of 'an eye
for an eye and a tooth for a tooth’. Not awarding a just punishnent

m ght provoke the victimor its relatives to retaliate in kind and that is
what exactly is sought to be prevented by the criminal justice system

we have adopt ed.
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5. Even in the tinme of Kautilya, the need for awardi ng just
puni shment was recogni zed. According to Kautilya, "whoever inposes
severe puni shrent becones repul sive to people, while he who awards

m | d puni shment becones contenptible. The ruler just with the rod is
honour ed. VWhen deserved puni shnment is given, it endows the subjects
with spiritual good, material well being and pl easures of the senses."
(See Kautilyan Jurisprudence by V.K QGupta under the head 'Nature

and Scope of punishnent’). This philosophy is woven into our statute
and our jurisprudence and it is the duty of those who adm nister the | aw
to bear this in mnd.

6. This Court has on a nunber of occasions indicated that the
puni shment nust fit thecrime and that it is the duty of the court to

i mpose a proper puni shment -dependi ng on the degree of crimnality

and desirability for inposing such punishnent. In Earabhadrappa

Vs. State of Karnataka [(1983) 2 S.C.C. 330] this Court observed, " A
sentence or pattern of sentence which fails to take due account of the
gravity of the offence can seriously underm ne respect for law. It is the
duty of the court to inpose a proper puni shnment dependi ng upon the

degree of crimnality and desirability to i npose such punishnment as a
nmeasure of social necessity as a nmeans of deterring other potentia

of fenders. ™ In Rajendra Prasad Vs. State of Uttar Pradesh [(1979)

3 S.C.C. 646] Justice Sen stated, "Judges are entitled to hold their own
views, but it is the bounden duty of the Court to inpose a proper

puni shment, dependi ng upon the degree of crimnality and the

desirability to inpose such puni shment as a neasure of socia

necessity, as a neans of deterring other potential offenders.”

7. It is not necessary to multiply authorities. |In a recent
decision in State of MP. Vs. Minna Choubey & Anot her [ (2005) 2

S.C.C. 710], this question has again been dealt with, | This Court

obser ved:

"I nposition of sentence w thout considering its

ef fect on the social order in many cases nay be in
reality a futile exercise. The social inpact of the
crine e.g. where it relates to offences against
worren, dacoity, Kkidnapping, m sappropriation of
public noney, treason and ot her offences

i nvol ving noral turpitude or noral delinquency

whi ch have great inpact on social order and public

i nterest, cannot be |ost sight of and per se require
exenplary treatnent. Any liberal attitude by

i mposi ng meagre sentences or taking too

sympat hetic view nerely on account of |apse of

time in respect of such offences will be resultwse
counterproductive in the long run and agai nst

soci etal interest which needs to be cared for and
strengthened by string of deterrence inbuilt in the
sentenci ng system"”

8. It is true that reformation as a theory of punishment is in
fashi on but under the guise of applying such theory, courts cannot

forget their duty to society and to the victim The Court has to consider
the plight of the victimin a case involving rape and the social stigm
that may follow the victimto the grave and which in npbst cases,

practically ruins all prospects of a normal life for the victim Could a
Court afford to forget these aspects while inposing a puni shnent on
the aggressor? | think not. The Court has to do justice to the society

and to the victimon the one hand and to the offender on the other. The
proper bal ance nust be taken to have been stuck by the |egislature.
Hence, the legislative wisdomreflected by the statute has to be
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respected by the Court and the pernitted departure therefrom nade
only for compelling and convinci ng reasons.




