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clause, if survives-Award based on such clause-Validity.

HEADNOTE:

The respondents entered into three several contracts wth
the appellant, for the fabrication and supply of " diverse
mlitary stores, each of which contracts contained an
arbitration clause. Before the contracts had been  fully
executed disputes arose betweenthe parties, one alleging
that the other was conmtting a breach of the contract. The
parties then entered into three fresh contracts on
successive dates purporting to settle these disputes on the
terns therein contained. By the first two of t hese
settlenent contracts the respondents agreed to pay to the
appel l ant certain noneys in settlenment respectively of the
disputes relating to the first two original contracts. By
the last of these settlenment contracts the respondents
agreed to pay to the appellant in specified instalnents
certain noneys in settlenment of the disputes relating to the
third original contract as al so the noneys which had then
become due on the first two settlenent contracts and had not
been paid and further undertook to hypothecate certain
properties to secure the due repaynent of these nmoneys. The

third settlenent contract provided: " The contracts /stand
finally concluded in terns of the settlenment and “no party
wi Il have any further or other claimagainst the other."

The respondents paid sonme of the instalnents but failed to
pay the rest. They also failed to create the hypothecation
The appellant then referred its clains for breach of the

three ori gi nal contracts to arbitration under t he
arbitration clauses contained in them On this reference an
award for a total sumof Rs. 1,i6,446-il-5 was nade agai nst

the respondents in respect of the appellant’s claimon the
first and the third original contracts, the claimin respect
of the second original contract having been abandoned by the
appellant, and this award was filed in the High Court at
Cal cutta. The respondents applied to the Hi gh Court for a
declaration that the arbitration clauses in the origina
contracts had ceased to have any effect and the contracts
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stood finally determined as a result of the settlenent
contracts and for an order setting aside the award as void
and nullity. The High Court held that the first origina
contract had not been abrogated by the settlenment in respect
of it, but the third original contract and the arbitration
clause contained in it had ceased to exist as a result of
the last settlenment and, the arbitrator had no jurisdiction

to arbitrate under that arbitration clause. It further

63

494

held that as the award was a single and inseverable award
the whole of it was null and void. In this view the Hgh

Court set aside the award.

Held (per |Imam and Subba Rao, JJ., Sarkar J., dissenting),
that the third settlenent, properly construed, left no
manner of doubt that it was for wvalid consideration and
represented the ~common intention of the parties to
substitute it for the earlier contracts between them It
gave rise to a new cause of action by obliterating the
earlier contracts and the parties could look to it alone for
the enforcenent of their clains.” There could, therefore, be
no question that the arbitration clause which, whether a
substantive or a collateral term was nevertheless an
integral part of the said contracts, must be deemed to exi st
along with themas /'a result of the said settlenent.

Hrji Milji v. Cheong Yue Steanship Conpany, [1926] A C. 502
and Heyman v. Darwin Ltd., [1942] 1 Al E. R 337, referred
to.

Tolaram Nathmull v.  Birla Jute -Manufacturing Co. Ltd.,
l.L.R (1948) 2 Cal. 171, distinguished.

Hel d, further, that it was well settled that the parties to
an original contract could by nutual agreenent enter into a
new contract In substitution of the old one.

Payana Reena Sami nat han v. Pana Lana Pal ani appa, [1914] A.C.
618: Norris v. Baron and Conpany, [1918] A C. i and British
Russian Gazette and Trade <Qutlook Ltd. . Associ at ed
Newspaper, Limted, [1933] 2 K B. (616, referred to.

Per Sarkar, J.-The award was valid and could not be set
aside as the third settlenent neither expressly put an end
to the arbitration clause nor, considered asan accord and
satisfaction, did it have that effect.

An accord and satisfaction is only a nethod of discharge of
a contract. It does not annihilate the contract but only
nakes the obligation arising fromit unenforceable.

An arbitration clause stands apart fromthe rest of the
contract in which it is contained. It does not inpose on
the one party an obligation in favour of the other; it only
enbodi es an agreenent that if any dispute arises with regard
to any obligation which one party has wundertaken to the
other, such dispute shall be settled by arbitration. An
accord and satisfaction, which is concerned wth t he
obligations arising fromthe contract, does not affect an
arbitration clause contained init.

Heyman v. Darwins [1942] AC. 356 and British Russian
Gazette and Trade Qutl ook Ltd. v. Associ ated Newspapers Ltd.
[1933] 2 K. B. 616, referred to.

The settlenment of February 22, 1949, did not, in the circum
stances of the case, anount to an accord and satisfaction

JUDGVMVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 250 of
495
Appeal by special |eave fromthe judgment and order

1955.

dat ed
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February 11, 1953, of the Calcutta Hi gh Court, in Award No.
254 of 1949.

H. N. Sanyal, Additional Solicitor-General of India,B. Sen,
R H Dhebar and T. M Sen, for the appellant.

C. B. Aggarwal a and Sukumar Chose, for the respondent.
1959. May 21. The judgrment of Jafer Imam and Subba Rao,
JJ., was delivered by Subba Rao, J. Sarkar, J., delivered a
separate judgnent.

SUBBA RAO J.-This appeal by special |eave raises the
guestion of survival of an arbitration clause in a contract
after the said contract is superseded by a fresh one. The
respondent’ -firm styled as " Kishorilal Gupta & Brothers ",
ent er ed into the following three contracts wth the
CGovernor - CGeneral -in-Council through the Director General of
I ndustries and Supplies, hereinafter called the Governnent:
(i) contract dated April 2, 1943, for the supply of 43,000
"Ladl es Cook"; (ii) contract dated Septenber 15, 1944, for
the supply of 15,500 "Bath Oval s"; and (iii) contract dated
Sept enber 22, 1944, for the supply of 1,00,000 "Kettles Canp
" __Each of the said contracts contained an arbitration
clause, the material part of which was as follows :

“ In the event of any question of dispute arising under
these conditions or any special conditions of contract or in
connection with this contract (except as to any matters the
decision of which is specially provided for by these
conditions) the same shall be referred to the award of an
arbitrator to be nominated by the purchaser and an
arbitrator to be nominated by the contractor..........

Under the terns of the said three contracts, the Governnent
supplied certain rawmaterials to the respondents and the
latter also delivered sonme of the goods to the fornmer. On
May 21, 1945, the contract dated April 2, 1943, hereinafter
called the first contract, was cancelled by the Governnent.
The CGover nnent

496

al so demanded certain_ sunms towards the price of the
;materials supplied by themto the respondents.  On the sane
day, the Governnent cancel led the contract dated Septenber
15, 1944, hereinafter called the second contract, and made a
claimon the respondents for the price of the rawnmaterials
supplied to them The respondents nade a counter-claim
agai nst the CGovernnent for conpensation for breach of the

contract. On March 9, 1946, the Governnent cancelled the
contract dated Septenber 22, 1944, hereinafter called the
third contract. Under that contract there were nutual.

clainms-by the Government for’ the rawmaterial supplied to
the contractors and by the latter for ~conpensation for
breach of contract. The disputes under the three contracts
were am cably settled. ’'The outstanding di sputes under the
first and the second contracts were settled on Septenber 6,
1948, and two separate docunents were executed to evidence
the said settlenment. As the decision, to sone extent, turns
upon the conparative study of the recitals in the said
documents of settlement, it will be convenient to read the
material part of the recitals contained therein. The
settlenent in respect of the first contract contained the
follow ng recitals:

" (1) The contractor expressly agrees to pay the Governnent
the sumof Rs. 3,164-8 as. only on this contract.

(2) The contract on paynment of the amount nmentioned in
clause (1) shall stand finally determ ned." The recitals in
the settlement of the second contract are as follows:

" (1) The <contractor expressly agrees to pay to the
Government the sumof Rs. 36,276. If DD G 1. & S. has
recovered any amount under the contract out of the sum due
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credit will be given to the contractor.
(2) The <contract stands finally determined and no party
wi Il have any further claimagainst the other."

One pronminent difference in the phraseology used in the two
settlenents may be noticed at this stage.

497

Wiile wunder the settlenent of the first contract, ’the
contract should stand finally determ ned Only paynent of the
anmount agreed to be paid to the Governnment by t he
contractor, under the settlement of the second contract, the
contract stood finally determined on the date of the
settlenent itself. The third contract was settled on
February 22, 1949, and the material part of the recitals
therein is as foll ows:

" (1) The firmwll pay a sumof Rs. 45,000 in full and
final settlenent of the anount due to the Government in
respect of raw materials received against the contract and
their clainms for conpensation for cancellation of the same
contract.

(2) ~The firmwill retain all surplus partly fabricated and
fully fabricated stores lying with them

(3) The firmagrees to pay the abovenentioned sum of Rs.
45,000 only together with the sums owing by them to the
CGovernment under the settlenments reached in two other cases
AT Nos. WM/ 75762/ R-61/ 78 dated 15th Septenber 1944 and
MP/ 50730/ 8/ R- 11 90 dated 2nd- April 1943 in nont hl y
instal ments. for Rs. 5,000 only for the first three nonths,
first instalnent being payable on 10th March, 1949, and
further instalments of Rs. 9,000 per nonth till the entire
dues payabl e to Governnent are paid.

(4) In the event of default of any nmonthly instalnents
interest wll be charged by Governnent on the anmount as
defaulted at the rate of 6% per annumfromthe first day of
the nonth in which the instalnent shall be ' due. If the
instal ments defaulted exceed two in nunber the Governnent
will have the right to demand the entire balance of the
noney payable by the firmtogether with interest thereon at
the rate abovenenti oned on that bal ance and 'take such steps
to recover fromthemfromthe security to be offered

(5) In order to provide cover for the noney pay. able to
the Government the firmundertakes to hypothecate their
noveabl e and i nmoveabl e property in Bamangachi Engi neering

Wrks together wth all nmachinery sheds and |easehold
interest in

498

land nmeasuring about 5.75 acres in_Muja Banungachi® in
Howr ah. The firm further wundertakes to execute t he

necessary stanped docunents for the purpose as drafted by
the Government Solicitor at Calcutta.,

(6) The contracts stand finally concluded in terns of the
settlenent and no party will have further or other claim
agai nst the other."

Broadly speaking, this settlenent was a conprehensive one
including therein the earlier settlenents and providing for
the recovery of the anpbunts agreed to be paid under the said
two earlier settlenents. The concluding paragraph is nore
anal ogous to that of the settlenment of the second contract
rather than that of the first. Under the final settlenent,

bet ween October 28, 1948, and January 17, 1949, the respond-
ents paid a, total sumof Rs. 9,000 to the Governnent under
the first two settlenents of the contracts. Between March
10, 1949, and Cctober 31, 1949, the respondents paid a tota

sumof Rs. 1 1,000 in instalnments to the Governnent, though
the amounts paid were less than the ampunt payable in
accordance with the agreed instalnents. Some correspondence
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passed between the Governnent and the respondents, the
fornmer demandi ng the bal ance of the anpbunt payabl e under the
instalments and the latter putting it off on one ground or
ot her. Finally on August 10, 1949, the Government wote a
letter to the respondents denmanding the paynent of Rs.
1,51, 723 payable to themunder the three original contracts,
ignoring the three settlenents. The Governnent followed
that letter with another one of the sane date informng the
respondents that they had appoi nted Bakshi Shiv Charan Singh
as their arbitrator and calling upon the respondents to
nom nate their arbitrator. The respondents did not co-
operate ’'in the scheme of arbitration and instead Kishori
Lal Gupta as sole proprietor of the respondent-firmnade an
application under s. 33 of the Arbitration Act, 1940, in the
Oiginal Side of the Hi gh Court of Calcutta for a declara-
tion that the arbitration agreement was no longer in
exi stence. ~That application was dism ssed by

499

Banerjee, J., of the said Hi gh Court on the ground that it
was ~not maintainable as the two other partners of the
respondent-firm were not ~nade parties to t he sai d
proceedi ng. But in the course of the judgnent, the |earned
Judge mmde some observation on the nerits of the case.
Thereafter the Government filed their statenent of facts
before the /arbitrator and the respondents filed a counter-
affidavit challenging the arbitrator™s jurisdiction and al so
the correctness of the clainms mde by the Governnent. On
July 31, 1951, the arbitrator nmade an award in favour of the
CGovernment for a total sumof Rs. 1,16,446-11-5 in respect
of the first and the third contracts and gave liberty to the
Governnent to recover the anpunt due to ‘them under the
second contract in a suit. The award was duly filed in the
Hi gh Court, and, on receiving the notice, the respondents
filed an application in the H gh Court for setting aside the
award and in the alternative for’ declaration that the
arbitration clause in the three contracts ceased to have any
ef fect and stood finally determ ned by the settlenent of the
di sputes between the parties. Bachawat, J., held that the
first contract was to be finally determi ned only on paynent
in ternms of the settlenment, and, as such payment was ' nhot
made, the original contract and its arbitration clause
continued to exist. As regards the third contract, the
| earned Judge cane to the conclusion that by the third
settlenent, there was accord and satisfaction of t he
original contract and the substituted agreenment discharged
the existing cause of action and therefore the arbitrator
had no jurisdiction to entertain any claimwith regard to
that contract. As the award on the face of it was a |unp
sum award, the | earned Judge held that it was not severable
and therefore the whole award was bad. In the result, he
gave the declaration that the arbitration clause contained
in the contract dated Septenber 22,1944, for "Kettles Canp"
had ceased to exist since the settlenent contract /dated
February 22, 1949, and that the entire award was void and

i nvalid. The present appeal by special |eave was filed by
the CGovernment against the said order of the H gh Court.

500

At the outset, a prelimnary objection taken by Shri
Aggarwal , the | earned Counsel for the respondents, may be

di sposed of The | earned Counsel contends that the specia
| eave granted by this Court should be revoked on the ground
that an appeal |ay against the order of the |earned Judge to
an appel |l ate bench of the sane Hi gh Court both under cl. 15
of the Letters Patent and s. 39 of the Arbitration Act. It
is not, and cannot be, contended that this Court has no
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jurisdiction to entertain an appeal against the order of a
Court when an appeal lies fromthat order to another Court.
The provisions of Art. 136 of the Constitution are not’
circunscribed by any such limtation. But what is argued,
inour view legitimtely, is that when an appeal lay to the
appel l ate bench of the Calcutta Hgh Court, this Court
should not have given special |eave and thereby short-
circuited the |legal procedure prescribed. There is nuch
force in this argument. |If the application for revoking the
special |eave had been taken at the earliest point of tine
and if this Court was satisfied that an appeal lay to an
appel l ate bench of the Calcutta H gh Court, the |eave
obtained w thout mentioning that fact would have been
revoked. But in the present case, the special |eave was
granted on March 29, 1954, and the present application for
revoking the leave was made five years after the grant of

special |eave and the learned Counsel could not give any
valid reason to explain this inordinate delay. In the
ci rcunst ances, if we revoked the special |eave, the

appellant ~would be prejudiced, for if this objection had
been taken at the earliest point of time, the appellant
woul d have had the opportunity to prefer a Letters Patent
appeal to theappellate bench of the Calcutta H gh Court.
The appellant cannot be made to suffer for the default of
the respondents. In the circunstances, we did not entertain
that application for revoking the special |eave and did not
express our opinion on the nerits of the question raised by
the | earned Counsel

Now coming to the merits, the nmain contentions of the
parties nmay be stated at the outset.  The argunent of the
Addi tional Solicitor-General for the

501

appel lant nmay be summarized in the follow ng ' propositions:
(1) The jurisdiction of the arbitrator depends upon the
scope of the arbitration agreement or submission; (2) its
scope would depend upon the |anguage of the arbitration
clause; (3) if the arbitration agreenent in question is
exam ned, it indicates that the dispute whether the origina
contracts have conme to an end or not is within its 'scope;
(4) on the facts of the case, there had been no novation. or
substitution of the original contracts; and (5) if there had
been a novation of the original contracts, the non-perform
ance of the terns of the new contract revivedthe —origina

contracts and therefore t he parties to t he
original contracts could enforce their terns including the
arbitration clause. The submission of Shri Aggarwal ,
Counsel for the respondents,may be stated thus : (1) @ Upon

the facts of the case, there had been a recession of the old
contracts and substitution of a new, |legally enforceable and
uncondi tional contract, which came into imediate effect;
(2) the new contract can be legally supported either under
s. 62 or s. 63 of the Indian Contract Act 'or under the
general law of contracts; (3) the non-performance of the
terns of the new contract did not have the effect  of
reviving the rights and obligations under the old contracts
as they did not remain alive for any purpose; and (6) even
if the arbitration clause did not remain alive after the new
contract, the arbitrator was bound to decide the case in
terns of the new contract, and he having not done so, the
error is apparent on the face of the record and therefore
the award is liable to be set aside.

So stated the controversy covers a much wider field than
that necessary to solve the problempresented in this case

It would, therefore’ be convenient at this stage to clear
the ground. Subtle distinctions sought to be made between
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the provisions of s. 62 and s. 63 of the Indian Contract Act
need not detain us; nor need we consider the question
whet her the settlenent contract in question falls under s.
62 or is covered by s. 63 of the Indian Contract Act, or is
governed by the general principles of the |law of contracts,
for the validity of the said contract is not questioned. by
ei t her

64

502

party and indeed both rely upon it one to contend ,that it
whol Iy superseded the earlier ones and the other to rely
upon its terns to bring out its contingent character. | f
so, the only two outstanding questions are: (i) what is the
| egal effect of the contract dated February 22, 1949, on the
earlier contracts ? ; and (ii) does the arbitration clause
in the earlier contracts survive after the settlenent
contract ?

The law on the first point is well-settled. One of the
nodes by which a contract can be discharged is by the sane
process which created it, i.e., by nutual agreenent; the

parties to the original contract may enter into a new
contract in substitution of the old one. The |egal position
was clarified by the Privy Council in Payana Reena
Sam nathan v. Pana Lana Pal aniappa (1). Lord Moulton
defined the 'l egal incidents of a substituted contract in the
following terns at p. 622:

" The 'receipt’ given by the appellants, and accepted by the
respondent, ‘and acted on by both parties proves concl usively

that all the parties agreed to a settlement of all their
exi sting disputes by the arrangenment fornulated in the
"receipt’. It is a clear exanple of what used to be well
known in comon |aw plea ding as " accord and satisfaction
by a substituted agreenment ". No matter ‘what were the
respective rights of the parties inter se they are abandoned
in consideration of the acceptance by all of a new

agreement. The consequence i's that when such an accord and
sati sfaction takes place the prior rights of 'the parties are
ext i ngui shed. They have in fact been exchanged for the new
rights; and the new agreenent becones a new departure, and
the rights of all the parties are fully represented by it.

" The House of Lords in Norris v. Baron and Company (2) in
the context of a contract for sale of goods brought out
clearly the distinction between a contract which varies the
terms of the earlier contract and a contract which rescinds
the earlier one, in the follow ng passage at p. 26:

“In the first case there are no such executory clauses in
the second arrangenent as woul d enabl e

(1) [1914] A .C. 618 622. (2) [1918] A.C._ 1. 26
503
you to sue upon that alone if the first did not exist; in

the second you could sue on the second arrangenent al one,
and the first contract is got rid of either 2 by express
words to that effect, or because, the second ' dealing wth
the sanme subject-matter as the first but in a different way,
it is inpossible that the two should be both perfornmed. "
Scrutton, L.J., in British Russian Gazette and Trade CQutl ook
Limted v. Associated Newspaper, Linmted (1), after
referring to the authoritative text-books on the subject,
descri bes the concept of 11 accord and satisfaction " thus
at p. 643:

" Accord and satisfaction is the purchase of a ,release from
an obligation whether arising under contract or tort by
means of any val uabl e consideration, not being the actua
performance of the obligation itself. The accord is the
agreement by which the obligation is discharged. The
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satisfaction is the consideration which nakes the agreenent
operative. Fornerly it was necessary that the consideration
should be executed Later it was conceded that the
consi derati on m ght be executory The consideration on each
side mght be an executory prom se, the two nutual prom se
maki ng an agreement enforceable in |aw, a contract [ An
accord, wth nutual promses to perform is good, though
"the thing be not perfornmed at the tinme of action; for the
party has a renedy to conpel the performance’, that is to
say, a cross action on the contract of accord if, however,
it can be shown that what a creditor accepts in satisfaction
is merely his debtor’s prom se and not the performance of
that promse, the original cause of action is discharged
fromthe date when the promse is nade. "

The said observations indicate that an original cause of
action can be discharged by an executory agreenment if the
intention to that effect is clear. The nodern rule is
stated by Cheshire and Fifoot in their Law of Contract, 3rd
Edn., at p. 453:

"The nmodern rule is, then, that if what the creditor has
accepted in satisfactionis merely his

(1) [1933] 2 K. B. 6i6, 643, 644.

504

debtor’s prom se to give consideration, and not the
performance of that prom se, the original cause of action is
di scharged fromthe date when the agreenment is nade.

This, therefore, raises a question of construction in each
case, for it has to be decided as a fact whether it was the
making of the promse itself or the performance of the
promise that the creditor consented to take by way of
satisfaction. "

So too, Chitty in his book on Contracts, 31st Edn., states
at p. 286:

" The plaintiff may agree to accept the performance of a
substituted consideration in satisfaction, or he may agree

to accept the prom se of such performance. In the forner
there is no satisfaction until performance, and the debtor
remai ns liable upon the original claim,/ until t he
satisfaction is executed. In the latter, if the promise be

not performed, the plaintiff's renmedy is by action for the
breach of the substituted agreenent, and he has no right of
resort to the original claim "

From the aforesaid authorities it is manifest “that a
contract may be discharged by the parties thereto by a
substituted agreenent and thereafter the original cause of
action arising under the earlier contract is discharged and
t he parties are governed only by the terns of t he
substituted contract. The ascertai nment of the intention of
the parties is essentially a question of fact to be decided
on the facts and circunstances of each case.

We have al ready given the sequence of events-that led to the
making of the contract dated February 22,0 1949. To
recapitulate briefly, the original three contracts were
cancel l ed. by the Governnment on May 21, 1945, May 21, 1945,
and March 9, 1946, respectively. Under the first  contract,
the Governnent nmde a claimfor the price of the raw
materials supplied and there was no counter-claim by the
respondent s. Under the second and third contracts, there
were counter-cl ai ms-the Government claimng anounts for the
raw-materials supplied and the respondents cl aimng damages
for the breach thereof.

505

The disputes under the first two contracts were settled on
the same day. As the claimwas only on the part of the
CGovernment, the ampunt due to them was ascertained at Rs.
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3,164-8-0 and the first contract was expressly agreed to be
finally determ ned on paynent of that anobunt. The express
terms of the settlenent |eave no roomto doubt that the
contract was to be determined only after the payment of the
ascertai ned amobunt. But under the second settlenent, which
was a conprom se of disputed clainms, a sumof Rs. 36,276 was
fixed as the amount due from the respondents to the
CGovernment, presumably on taking into consideration the
conflicting claine and on adjusting all the, amount s
ascertained to be due fromone to the other. The parties in
express ternms agreed that the earlier contract stood finally
determ ned and that no party woul d have any clai mthereunder
agai nst the other. A conparative study of the terns of the
said two settlement contracts indicates that under the first
settlenent the ~original contract continued to govern the
rights of the parties till paynment, while under the second
settlenent -contract, the original contract was determ ned
and the rights and liabilities of the parties depended
thereafter on the substituted contract. Comng to the third
settlenent, it was inthe pattern of the second settlenent.
On- the breach of the third contract, there were nmutua
claims, the GCovernment clainming a large amount for raw
materials supplied to the respondents, and the latter on
their side setting up a claimfor damages. Further, though
the earlier two contracts were settled on Septenber 6, 1948,
the anounts payabl e under the said two settlenents were not
pai d. A | conprehensive settlement, therefore, of t he
outstanding clains was arrived at between the parties, and
the rights and liabilities were attenpted to be crystallized
and a suitabl e procedure designed for realising the anpbunts.
In full and final settlenment of the ampbunts due to the
CGovernment in respect of the rawnaterials received against
the contracts and the respondents’ claim for conpensation
for <cancellation of the contracts, it was agreed that the
respondents shoul d pay a sum of  Rs. 45,000 to the Government
506

and that the respondents should retain all the nmaterial
partly fabricated and fully fabricated stores’ lying wth
them Cdauses 3, 4 and 5 provide for the realisation of the
entire amounts covered by the three settlenents. Under cl
3 the respondents agreed to pay the total~ anount payable
under the three settlenents in nonthly instalnments for the
first three nonths comrencing from March 10, 1949, at a sum
of Rs. 5,000 and thereafter at a sumof Rs. 9,000 per nonth
till the entire ambunt was paid. Clause 4 prescribed that
in case of default of any nonthly instalnment interest would
be charged at the rate of 6% per annum and if the
instal ments defaulted exceeded two in nunber the Governnent
was given the right to realise the entire anount payable
under the three contracts with interest not only from the
security but also otherwise. Under cl. 5 it was stipulated
that the respondents shoul d hypothecate their noveable and
i moveabl e properties described thereunder to provide /'cover
for the noneys payable to the CGovernnent. Clause” 6 in
express ternms declared that the contracts should be finally
concluded in terns of the settlenent and no party woul d have
any claimagainst the other. |Is there any justification for
the contention that the substituted contract should either
cone into force after the hypothecation bond was executed or
that it should cease to be effective if the said bond was
not’ executed within a reasonable tine fromthe date of the
settl enent? W do not find any justification for this
contention either in the express terns of the contract or in
the surrounding circunstances whereunder the docunent cane
to be executed. It was a self-contained docunment; it did
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not depend upon the earlier contracts for its existence or
enforcenent. The liability was ascertai ned and the node of
recovery was provided for. The wearlier contracts were
superseded and the rights and liabilities of the parties
were regul ated thereunder. No condition either precedent or
subsequent was expressly provided; nor was there any scope
for necessarily inplying one or either. The only argunent
in this direction,
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nanely, that it is inpossible to attribute any intention to
the Governnent to take a nere prom se on. the part of the
respondent s to hypot hecate their properties " as
satisfaction " and therefore it should be held that the
intention of the wparties was that there wuld be no
satisfaction till such a document was executed, does not
appeal to us. ~ W are concerned with the expressed intention
of the parties and when the words are cl ear and unanbi guous-
they are undoubtedly clear in this case-there is no scope
for drawi ng~ upon hypothetical considerations or supposed
intentions of the parties; nor are we attracted by the
argunent that the description of the properties intended to
be hypothecated was not nade clear and therefore the
presuned intention was to suspend the rights under the new
contract till  a valid document in respect of a definite and
specified property was executed. Apart fromthe fact that
we are not satisfied with the argunent that the description
was indefinite, we do not think that such a flaw either
i nval i dates ' a document or suspends its operation till the
defect is rectified or - the anbiguity clarified. The
substituted agreement gave a new cause of action and
obliterated the earlier ones and if there was a wvalid
def ence agai nst the enforcenment of the new contract in whole
or in part, the party affected must take the ' consequences.
W have, therefore, no doubt -that the contract dated
February 22, 1949, was for valid consideration and the
common intention of the parties was that it should be in
substitution of the earlier ones and the parties thereto
shoul d thereafter ook to it alone for enforcenent of - their
claims. As the document does not disclose any anbiguity, no
scrutiny of the subsequent conduct of the parties is ‘called
for to ascertain their intention

If so, the next question is whether the arbitration clause
of the original contracts survived after the “execution of
the settlenent contract dated February 22, 1949, The
| earned Counsel for the appellant contends that the terns of
the arbitration clause are wi de and conprehensive, and  any
dispute on the question whether the said contract was
di scharged by any of the ways known to |aw cane within its
fol d.
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Uni nfl uenced by authorities or case-law, the-|logical outcomne
of the earlier discussion wuld be that the arbitration

clause perished wth the original contract. Wet her' the
said clause was a substantive termor a collateral one, it
was none the less an integral part of the contract, which
had no existence de hors the contract. It was intended to

cover all the disputes arising under the conditions of, or
in connection with, the contracts. Though the phraseol ogy
was of the widest anplitude, it is inconceivable that the
parties intended its survival even after the contract was
nmutual Iy rescinded and substituted by a new agreenent. The
fact that the new contract not only did not provide for the
survival of the arbitration clause but also the circunstance
that it contained both substantive and procedural terns
indicates that the parties gave up the terns of the old
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contracts, including the arbitration clause. The case-Ilaw
referred to by the learned Counsel in this connection does
not, in our view, |lend support to his broad contention and

indeed the principle on which the said decisions are based
is a pointer to the contrary.

We shall now notice some of the authoritative statements in
the text-books and a few of the cases bearing on the
guestion raised: In Chitty on Contract, 21st Edn., the scope
of an arbitration clause is stated thus, at p. 322:

" So that the law nust be now taken to be that when an
arbitration clause is unqualified such a clause will apply
even if the dispute involve an assertion that circunstances
had arisen whether before or after the contract had been
partly perforned which have the effect of discharging one or
both parties fromliability, e.g., repudiation by one party
accepted by the other, or frustration."

In " Russel on Arbitration ", 16th Edn., p. 63, the
following test” is laid down to ascertain whether an
arbitration clause survives after the contract is deter-

m ned:

" ~The test in such cases has been said to be whether the
contract is determ ned by sonething outside itself, in which
case the arbitration cl ause
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is determined with it, or by sonething arising out of the
contract, in/  which case the arbitration clause. rennins
effecti ve and can be enforced.”

The Judicial = Commttee in Hrji Mlji v. Cheong Yue

St eanmshi p Conpany (1) gives another test at p. 502:

"That a person before whoma conplaint is brought cannot
invest hinself with arbitral jurisdiction to decide it is
pl ai n. H's authority depends on the existence of sone
submi ssion to himby the parties of the subject mtter of
the conplaint. For this purpose a contract that has
determined is in the same position as one that has never
been concluded at all. It founds no jurisdiction."

A very interesting discussion on the scope of an arbitration
clause in the context of a dispute arising'on the question
of repudiation of a contract is found in the decision of the
House of Lords in Heyman v. Darwine Ltd .(2 ) There a
contract was repudi ated by one party and accepted as such by
the other. The dispute arose in regard to damages under a
nunber of heads covered by the contract. The arbitration
clause provided that any dispute between the parties in
respect of the agreenent or any of the provisions contained
therein or anything arising thereout should be referred to
arbitration. The House of Lords held that the dispute was

one wthin the arbitration clause. |In the speeches of the
Law Lords a w der question is discussed and sone of the
rel evant principles have been succinctly stated. Vi scount

Sinon L.C. observed at p. 343 thus:

“ An arbitration clause is a witten subm ssiion, agreed to
by the parties to the contract, and, |I|ike other witten
submi ssions to arbitration, nmust be construed according to
its language and in the light of the circunstances in which
it is mde. |If the dispute is as to whether the contract
whi ch contains the clause has ever been entered into at all
that issue cannot go to arbitration under the clause, for
the party who denies that he has ever entered into the
contract is thereby denying that he has ever joined in the
submission. Simlarly, if one party to

(1) [1926] A.C 497,502.
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(2) [1942] 1 All E R 337, 343-345, 347, 350.
510
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the alleged contract is contending that it is void ab initio
(because, for exanple, the nmaking of such a contract is
illegal), the arbitration clause cannot operate, for on this
view the clause itself is also void.

If, however, the parties are at one in asserting that they
entered into a binding contract, but a difference has arisen
between them as to whether there has been a breach by one
side or the other, or as to whether circunstances have
arisen which have discharged one or both parties from
further performance, such differences should be regarded as
di fferences which have arisen " in respect of ", or " wth
regard to ", or under the contract, and an arbitration
cl ause which uses these, or simlar, expressions, should be
construed accordingly. By the law of England (though not,
as | understand, by the |aw of Scotland) such an arbitration
clause would also confer authority to assess damages for
breach even-though it does not confer upon the arbitral body
express power to do so.

| do not agree that an arbitration clause expressed in such
terns as above ceases to have any possible application
nerely —because the contract has "cone to an end", as, for
exanpl e, by frustration. In such cases it is t he
performance of the contract that has cone to an end."

The | earned Law Lord comrented on the view expressed by Lord
Dunedi n at p. 344 thus:

" The reasoning of Lord Dunedin applies equally to both
cases. It is, in my opinion, fallacious to say that,
because the 'contract has " come to an end "  before
performance begins, the situation, so far as the arbitration
cl ause is concerned, is the sane as though the contract had
never been nade. In such case a binding contract was
entered into, wth a valid submssion to arbitration
contained in its arbitration clause, and, unless -the
| anguage of the arbitration clause is such as to exclude its
application wuntil performance has begun, there seens no
reason why the arbitrator’sjurisdiction should not cover
the one case as much as the other."
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Lord Macm ||l an made sinilar observations at p. 345:

" If it appears that the dispute is as to whether, there has
ever been a binding contract between the parties,  such a
di spute cannot be covered by an arbitration clause in the
chal | enged contract. |If there has, never been-a contract at
all, there has never been as part of it an agreenent to
arbitrate; the greater includes the less. ~ Further, a claim
to set aside a contract on such grounds as fraud, duress or
essential error cannot be the subject matter of a reference
under an arbitration clause in the contract sought to be set
asi de. Again, an admittedly binding contract containing a
general arbitration clause may stipulate that' in certain
events the contract shall cone to an end. - If a question
ari ses whether the contract has for any such reason cone to
an end, | can see no reason why the arbitrator « should not
decide that question. It is clear, too, that the parties to
a contract nay agree to bring it to an end to all intents
and purposes and to treat it as if it had never existed. In
such a case, if there be an arbitration clause in the
contract, it perishes with the contract. |If the parties
substitute a new contract for the contract which they have
abrogated, the arbitration clause in the abrogated contract
cannot be invoked for the determ nation of questions under
the new agreenent. All this is nore or |less elementary. "
These observations throw considerable Iight on the question
whet her an arbitration clause can be invoked in the case of
a dispute under a superseded contract. The principle is
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obvious; if the contract is superseded by another, the
arbitration clause, being a conponent part of the earlier
contract, falls with it. The learned Law Lord pin-points
the principle underlying his conclusion at p. 347:

" | amaccordingly of opinion that what is conmonly called
repudi ati on or total breach of a contract, whet her
acqui esced in by the other party or not, does not abrogate a
contract, though it may relieve the injured party of the
duty of further fulfilling the obligations which he has by a
contract undertaken
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to the repudiating party. The contract is not put out of
exi stence, though all further performance of the obligations
undertaken by each party in favour of the other nmay cease.
It survives for the purpose of measuring the clains arising
out of the breach, and the arbitration clause survives for
determ ning~ the node of their settlement. The purposes of
the contract have failed, but the arbitration clause is not
one of the purposes of the contract."

Lord” Wight, after ~explaining the scope of the word
r epudi ati on " and the different nmeanings its bears,
proceeded to state at p. 350:

" In such a case, if the repudiation is wongful and the
rescission is rightful, the contract is ended by the
resci ssion; 'but only as far as concerns future perfornmance.
It remains alive for the awarding of damages, <either for
previous breaches, or for the breach which constitutes the
repudi ati on. That is only aparticular form of contract
breaki ng and woul d generally, under an ordinary arbitration
cl ause, involve a dispute-under the contract |ike any other
breach of contract.”

This decision is not directly in point; but the principles
laid down therein are of wi der application than the actua

decision involved. |If an arbitration clause is couched in
wi dest ternms as in the present case, the dispute, whether
there is frustration or repudiation of the contract, wll be
covered by it. It is not because the arbitration clause
survives, but because, though such repudiation ends the
liability of the parties to performthe contract, it - does
not put an end to their liability to pay damages for any
breach of the contract. The contract is still in _existence

for certain purposes. But where the dispute is whether the
said contract is void ab initio, the arbitration clause
cannot operate on those disputes, for its —operative force
depends upon the exi stence of the contract and its validity.
So too, if the dispute is whether the contract is wholly
superseded or not by a new contract between the parties,
such a dispute nust fall outside the arbitration clause,
for, if it is superseded, the arbitration clause falls wth
it. The argunment, therefore, that the legal position is
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the sane whether the dispute is in respect of repudiation or
frustration or novation is not borne out by these decisions.
An equally illumnating judgnment of Das, J., as he then was,
in Tolaram Nat hmul | v. Birla Jute Manufacturing Co. Ltd.(1)
is strongly relied upon by the |earned Counsel for the

appel | ant . There the question was whether an arbitration
clause which was expressed in wide terms would take in a
dispute raised in that case. It was contended on one side

that the contract was void ab intio and on the other side
that, even on the allegations in the plaint, the contract
was not ab initio void. The |earned Judge, on the facts of
that case, held that no case had been made out for staying
the suit and therefore disnissed the application filed by
the defendant for stay of the suit. The |earned Judge
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exhaustively considered the case-law oil the subject and
deduced the principles and enunerated themat p. 187. The
| earned Judge was not called upon to decide the present
guestion, nanely, whether an arbitration clause survived in
spite of substitution of the earlier contract containing the
arbitration clause by a fresh one, and therefore we do not
think that it is necessary to express our opinion on the
principles culled out and enunerated in that decision

The following principles relevant to the present case energe
fromthe aforesaid discussion: (1) An arbitration clause is
a collateral termof a contract as distinguished from its
substantive terms; but none the less it is an integral part
of it; (2) however conprehensive the terns of an arbitration
cl ause nay be, the existence of the contract is a necessary
condition for its operation; it perishes with the contract;
(3) the contract may be non est in the sense that it never
cane legally into existence or it was void ab initio; (4)
though the contract was validly executed, the parties nmay
put an-end to it as if it had never existed and substitute a
new contract for it solely governing their rights and
liabilities thereunder; (5) in the forner case, if the
original contract has no | egal existence, the arbitration
clause also cannot operate, for along with the origina

contract, it is also void ; in the |latter case, as the
(1) I1.L.R /[1948] 2 Cal. 171
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original contract is extinguished by the substituted one,
the arbitration clause of the original contract perishes
with it; and (6) betweenthe two falls nmany categories of
di sputes in connection with a contract, such as the question

of repudiation, frustration, breach etc. In those cases it
is the perfornance of the contract that has cone to an end,
but the contract is still in existence for certain purposes

in respect of disputes arising under it or 'in connection
with it. As the contract subsists for certain purposes, the
arbitration clause operates in respect of these purposes.

W have held that the three contracts were settled and the
third settlenent contract was in substitution of the  three
contracts; and, after its execution, ~all /the earlier
contracts were extinguished and the arbitration ‘clause
contained therein also perished along with them We have
also held that the new contract was not a conditional” one
and after its execution the parties should work out their
rights only under its terms. |In this view the judgnent of
the High Court is correct. This appeal fails and -is
di sm ssed with costs.

SARKAR J.-On different dates in 1943 and 1944, a firm of
contractors of the name of Kishorilal (CGupta & Brothers
entered into three contracts with the appellant to fabricate
and supply certain mlitary stores. The first contract was
for 43,000 | adl es cook, the second for 15,500 bath oval s and
the third for 1,00,000 kettles canp. Each of t hese
contracts contained an arbitration clause. The | ast
mentioned contract provided that the appellant would “supply
materials for the fabrication of the articles to be
del i vered under it.

Before the <contracts had been finally executed, disputes
arose between the parties. These disputes were settled by
mutual agreenents which were contained in three separate
docunents. The settlenent in respect of the Iladles cook
contract which was made on Septenber 6, 1948, provided that
the contractors would pay to the appellant a sum of Rs.
3,164-8-0 and on such paynent that contract would stand
finally determined. Under the settlenent in respect of the,
bath oval s contract which al so was made on
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Septenber 6, 1948, the contractors agreed to pay to the
appellant Rs. 36,276 and it provided that " the contract

stands finally determined and no party shall have any
further claim against the other ". The terms of the
settlenent of the kettles canp contract are set out belowin
full, for, this case depends on them

Dat ed the 22nd February 1949.

Messrs. Kishorilal CGupta & Bros., Calcutta.

Subs:-A. T. No. M/75442/R- 11397 dated the 22nd Septenber
1944,

Dear Sir,

Ref erence di scussiion held on 5th February 1949 between your
Proprietor M. Kishorilal Gupta and General Manager J. B.
Breiter and the Cains Committee of the Directorate General

|  hereby confirmthe following ternms of settlement arrived
at in the neeting. The settlenent has received the approva
of ‘Director General of Industries and Supplies, New Del hi.

1. The firmw Il pay a sumof Rs. 45,000 in full and fina
settlenent of the anpunt due to the Government in respect of
raw materials received against the contract and their clains
for compensation for cancellation for the same contract.

2. The firmw |l retain all surplus partly fabricated and
fully fabricated stores, lying with them
3. The firmagree to pay the above-nentioned sum of Rs.

45,000 only together with the sums owing by them to the
CGovernment under the settlenents reached in two other cases
AT Nos. MP/ 75762/ R-61/ 78 dated 15t h Septenmber 1944 and
MP/ 50730/ 8/ R-1/.90 dat ed 2nd  April 1943 in nmont hl y
instalments for Rs. 5,000 only for the first three nonths,
first instalnent being payable on 10th March 1949 and

further instalments of Rs. 9,000 per nonth till the entire
dues payable to Governnent are paid.

4. In the event of default of ~ any nonthly instalnents
interest wll be charged by Governnent on the anount as
defaulted at the rate of 6% per annumfromthe first day of
the nonth in which the(instalnent shall due. If the
i nstal ments defaulted
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exceed two in nunber, the Government will have the right to

demand the entire bal ance of the noney payable by the firm
together with interest thereon at the rate abovenenti oned on
that balance and take such steps to recover from the
Security to be offered by the firm in terns of the
settl enent or otherw se.

5. In order to provide cover for the nonies payable to the
CGovernment the firmundertakes to hypothecate their novable
and i moveable property in Bamangachi - Engi neering Works,
together with all machinery sheds and | ease-hold interest in
land neasuring about 5.75 acres at Muja Bamangachi in
Howr ah. The firm further wundertakes to execute the
necessary stanped docunents for the purpose as drafted by
the Government Solicitor at Calcutta.

6. The contracts stand finally concluded in terns of the
settlenent and no party will have any further or other claim
agai nst the other.

Pl ease acknow edge receipt.

Yours faithfully,

Sd. R B. L. Mathur

Director of Supplies (d ains)

for and on behalf of the Governor General."

The contract referred to in cl. (1) of this docunent is the
contract No. MP/75442/R-1/397 nentioned at the top of the
letter and concerned the kettles canp. The contracts
referred toin cl. (3) are the contracts concerning |adles
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cook and bath oval s which had been settled earlier but the
amounts due in respect of the settlements concerning them
had not been paid in full

After the settlement of February 22, 1949, the contractors
made certain paynents aggregating Rs. 1 1,000, the |ast
payment made being on COctober 31, 1949. These paynments had
not been made as provided in el. (3). The contractors also
failed to execute the hypothecation deed nentioned in el
(5). Certain correspondence appears to have taken pl ace but
with no tangible result. The appellant was unable to obtain
paynent s or the hypothecation deed in terms of t he

settl enent.
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In these circunstances the appellant nmade a claim against
the contractors under the three original con-, tracts
amounting to Rs. 1,522,723 and referred it to arbitration
under the ~arbitration clauses contained in them The

appel  ant~ nominated an arbitrator and called upon the
contractors ~to nominate the other, the arbitration clause
providing that the arbitration shall be by two arbitrators,
one to be nom nated by each party. The contractors did not
nonmi nate any arbitrator, contending that the matter had "
already been negotiated to a settlement " and that there
were " no out'standing disputes to be referred to arbitration
". The appellant then appointed the person nom nated by it
as the sole arbitrator under the provisions of t he
Arbitration Act and an arbitration was held by himin which
the contractors joined. In the arbitration proceedings, for
reasons with which we are not concerned, the appellant
abandoned its claimin respect of the bath ovals contract.
On July 31, 1951, the arbitrator nade anaward in favour of
the appellant in the sumof Rs. 1,16,446-11-5 in respect of
its claimon the | adl es cook and kettles canmp contracts.
Being aggrieved by the award, the respondent Kishorila
GQupta, who is a partner of the contractors’ firm made an
application to the H gh Court at Calcutta in its Oigina
Jurisdiction for a declaration that the arbitration clauses
in the original contracts had ceased to have any effect and
the contracts stood finally determned as a result of the
settlenents wearlier referred to and for an order setting
aside the award as void and a nullity.

I wish to draw attention here to the fact  that the
application was really concerned with the <contracts for
| adl es cook and kettles canp. It had nothing to do with the
bath ovals’ contract for the appellant withdrew its claim
under it fromarbitration and no award was nade in respect
of it. So in this appeal we are not really concerned wth
that contract.

Bachawat, J., who heard the application held that the
contract for ladles cook had not been abrogated by the
settlenent in respect of it for -reasons which it is
unnecessary to state here as this part of the decision
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of the | earned Judge has not been chall enged before us. a W
have therefore to proceed on the basis that the arbitration
clause contained in the |adles cook contract continued in
force in spite of the settlenent in respect of it.

The | earned Judge however held that the contract for kettles
canp including the arbitration clause contained in it had
ceased to exist as a result of the settlenment of February
22, 1949, and the arbitrator had consequent |y no
jurisdiction to make any award purporting to act under that
arbitration clause. He then proceeded to hold that as the
award was a single and inseverable award in respect of the
clains under the |ladles cook as well as the kettles canp
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contracts, the whole award became invalid. In the result
the Ilearned Judge nade an order declaring that the arbi-
tration clause contained in the kettles canp contract had
ceased to exist and setting aside the award as a whol e.

It is against this judgment that the present appeal has been
filed with | eave granted by this Court. It was contended on
behal f of the respondent that the | eave should not have been
granted as the appellant had a right of appeal to the High
Court itself. W were on this basis asked to revoke the
| eave. It appears that there are sone cases of the Calcutta
Hi gh Court which create a good deal of doubt as to whether
an appeal lay to that H gh Court froman order of the kind
nade in this ‘case. The appellants therefore wer e
legitimately in difficulty in deciding whether an appeal |ay
to the H gh Court. Again, |leave was granted by this Court
as far back as March 29, 1954, and the respondent at no
stage earlier than the hearing of the appeal before us took
any objectionto that leave. It is too late now to allow
himto do that. So to do would | eave the appellant entirely
wi't hout renedy as an appeal to the High Court would in any
event be now barred. | feel therefore that no question of
revoki ng the | eave should be allowed to be raised.

It is useful to rem nd oursel ves before proceeding further
that what was referred to arbitration in this case was a
claimby the appellant for damages for
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breach of the contracts said to have been comritted by the
contractors. That indeed is the respondent’s, case. Wth

regard to the merits of this claim the Court has no
concern. But it-is inmportant to note that those clains were
clearly within the arbitration clause in the contracts;
about this there does not appear to be any dispute. No
guestion therefore arises inthis appeal that the «clainms
referred to arbitration were not within the arbitration

cl auses.
VWhat is in dispute in this case is whether the ’arbitration
clause had ceased to exist as a result of settlenent. I n

considering the question it is not necessary however to
concern ourselves with the settlenents regarding the '[adles
cook contract or the bath ovals contract. The bath  ovals
contract is not the subject matter of the award. As regards
the ladles cook contract, the Court below has held  that
settlenent did not affect the relative arbitration clause
and that decision has not been chall enged before us.

The real question that we have to consider is ~whether the
settlenent of February 22, 1949, altogether put out of
exi stence the arbitration clause in the Kkettles canp
contract. If it did, the arbitration in this case was
clearly without jurisdiction and the award resulting fromit
a nullity, for on that basis there would be no/ arbitration
agreenment under which an arbitration could  be held. An
arbitration agreement, of course, is the creature of an
agreenment and what is created by agreenent nay be destroyed
by agreenent. Lord Macnmillan considered it elenmentary ™
that the parties to a contract nay agree to bring it to  an
end” to all intents and purposes and to treat it as if it
had never existed " and that " In such a case if there be an
arbitration clause in the contract it perishes wth the
contract " Heyman v. Darwins (1).

Now it is clear that the settlement of February 22, 1949,
does not expressly make the arbitration clause nonexistent.
It is however said that the settlenent of February 22, 1949,
operated as an accord and satisfaction and therefore the
arbitration clause in the relative original contract was
brought to an end by it.
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(1) [1942] A C 356, 371
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It if; said that such a settlement amounts to a substituted
agreement which abrogated the original contract and the
arbitration clause contained in it perished with it.

I venture to think that this viewis wong and originates
from a msapprehension of the real nature of accord and
satisfaction and an arbitration clause in a contract. It
nmust here be stated that the appellant disputes that the
settlenent of February 22, 1949, anounted to an accord and
sati sfaction. I wll exanmine the appellant’s contention
later and shall for the present assume that the settlenent
constituted an accord and satisfaction

Now what is an accord and satisfaction ? It is only a nethod
of discharge of a contract. It only nmeans that the parties
are freed fromtheir mutual obligations under the contract
see Cheshire and Fifoot-on Contracts, 3rd edn., p. 433. "
't is a good defence to an action for the breach of any
contract, whether made by parol or specialty, that the cause
of . _action has been discharged by accord and satisfaction
that is to say, by an agreenent after breach whereby sone
consi deration other than his legal remedy is to be accepted
by the party not in fault ": Chitty on Contracts, 21st edn.
p. 286. In British Russian Gazette and Trade Qutl ook. Ltd.
v. Associated Newspapers Ltd. (1) Scrutton, L.J., said, "
Accord and satisfaction is the purchase of the release from
an obligation whether arising under contract or tort by
nmeans of any val uabl e consideration, not being the actua
performance of the obligation itself. The accord is the
agreement by which the  obligation  is discharged. The
satisfaction is the consideration which nakes the agreenent
operative."

The effect of an accord and satisfaction is  therefore to
secure a release from an obligation arising under a
contract. Now it is difficult to conceive of an obligation
arising from a contract unles the contract existed. An
accord and satisfaction which secures a release fromsuch an
obligation is really based on the existence 'of the contract
instead of treating it as non-existent.

(1) [1933] 2 K. B. 616, 643-4.

521

The contract is not annihilated but the obligations under it
cease to be enforceable. Therefore it is that when an
action is brought for the appropri ate renedy for
nonperformance of these obligations, that an  accord and
satisfaction furnishes a good defence. The defence is  not
that the contract has cone to an end but that its breach has
been satisfied by accord and satisfaction and therefore the
plaintiff in the action is not entitled to the usual renmedy
for the breach.

It would clearly appear fromthe terns of ~-the settlenent
that it dealt with remedies for the breach of ' the kettles
canp contract. Clause (1) shows that the ' parties were
maki ng cross-cl ai ns agai nst each other for breach of that
contract and these were settled by nmutual agreenment upon-the
term that the contractors would pay to the appellant Rs.
45,000. dauses (3), (4) and (5) state howthis sumwas to
be paid and how the paynent of it was to be secured. d ause
(6) provides that the contract stands finally concluded in
terns of the settlenment. The parties therefore were only
intending to decide the dispute as to cross-clains nade on
the basis of the breach of the contract. So they were
assum ng the existence of the contract, for there could be
no breach of it unless it existed.

Now | conme to the nature of an arbitration clause. It is
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well settled that such a clause in a contract stands apart
fromthe rest of the contract. Lord Wight said in Heyman's
case (1) that an arbitration clause " is collateral to the

substantial stipulations of the contract. It is nerely
procedural and ancillary, -it is a node of settling
disputes.................... Al this may be said of every
agreenment to arbitrate, even though not a separate bargain
but one incorporated in the general contract." Lord

Macmi | | an al so nade sonme very reveal ing observations on the
nature of an arbitration clause in the sanme case. He said
at pp. 373-4:

" 1 wventure to think that not enough attention has been
directed to the true nature and function of an arbitration
clause in a contract. It is quite distinct fromthe other
cl auses. The other clauses

(1) [1942] A.C 356, 371
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set. out the obligations which the parties undertake towards
each other hinc inde, but the arbitration clause does not
i mpose on one of the parties an obligation in favour of the
other. 1t enbodi esthe agreenment of both -the parties that,
if any dispute ariseswith regard to the obligations which
the one party has undertaken to the other, such dispute
shall be settled by a tribunal of their own constitution

And there is this very material difference, that whereas in
an ordinary contract the obligations of the parties to each
ot her cannot in general be specifically enforced and breach
of themresults only in damages, the arbitration clause can
be specifically enforced by the machinery of the Arbitration
Act. The appropriate remedy for breach of the agreenent to
arbitrate is not damages, but its enforcenent.”

It seens to nme that the respective nature of accord and
satisfaction and arbitration clause nmakes it \inpossible for
t he f or mer to destroy the latter. An accord and
satisfaction only rel eases the parties fromthe obligations
under a contract but does not affect the arbitration clause
in it, for as Lord Macnmillan said, the arbitration clause
does riot inpose on one of the parties an obligation in
favour of the other but embodi es an agreenment ‘that if any
di spute arises with regard to the obligations which the one
party has undertaken to the other, such dispute shall “be
settled by arbitration. A dispute whether the obligations
under a contract have been discharged by an accord and
satisfaction is no |l ess a dispute regarding the obligations
under the contract. Such a dispute has to be settled by
arbitration if it is within the scope of arbitration clause

and either party wants that to be done. That cannot be
unless the' arbitration clause survives the accord and
satisfaction. |If that dispute is not within the arbitration

clause, there can of course be no arbitration, but the
reason for that would not be that the arbitration clause has
ceased to exist but that the dispute is outside its scope.
I am not saying that it is for the arbitrator to decide
whether the arbitration clause is surviving ; that may .in
many cases have to be decided by the Court. That would
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depend on the formof the arbitrati on agreenent and on that
aspect of the matter it is not necessary to say anything now
for the question does not arise.

In my viewtherefore an accord and satisfaction does not
destroy the arbitration clause. An exam nation of what has
been called the accord and satisfaction in this case shows
this clearly. Fromwhat | have earlier said about the terns
of the settlement of February 22, 1949, it is nmanifest that
it settled the disputes between the parties concerning the
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breach of the contract for kettles canp and its
conseqguences. Al that it said was that the contract had
been broken causi ng damage and the claimto the danmages was
to be satisfied " in ternms of the settlenment ". It did not
purport to annihilate the contract or the arbitration cl ause
in it. | feel no doubt therefore that the arbitration

clause subsisted and the arbitrator was conpetent to
arbitrate. The award was not, in nmy view, a nullity.
The position is no different if the matter is | ooked at from

the point of viewof s. 62 of the Contract Act. That
section is in these termns:
" Section 62. If the parties to a contract agree to

substitute a new contract for it, or to rescind or alter it,
the original contract need not be perforned."
The settlement cannot be said to have altered the origina

contract or even to-have rescinded it. It only settled the
di spute as to the breach of the contract and its
conseqguences. For the same reason it cannot be said to
substitute ~.a new contract for the old one. As 1 have

earlier stated it postul ates the existence of the contract
and only decides the incidence of its breach

It remains now to express nmy views on the question whether
the settlenent of February 22,1949, ampunted to an accord
and satisfaction. | have earlier stated that an accord
and satisfaction is the purchase of a release from an
obligation under a contract. This release is purchased by

an agreenment which is the accord. But this agreenent |I|ike
all other ‘agreenents must be supported by consideration
The sati sfaction
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is that «consideration. 1t was fornerly thought that the
consideration had to be executed. In other words, the

consideration for which the release was granted had to be
received by the releaser beforethe release could becone
effective. The later viewis that the consideration may be
executory; that the release may beconme effective before the
consi deration has been received by the releaser if he has
agreed to accept the promse of the release to give the
consi derati on. Whet her it is the one or the other depends
on the agreenent of the parties. It is ~a question of
intention. And where, as in the present case, the agreenent
is expressed in witing, the question is one of construction
of a docunment. So nuch is well settled.

The question thenis, Is it the proper construction of the
settlenent of February 22, 1949, that the appellant agreed
to accept the promise of the contractors to pay the noneys
and create the security in discharge of their obligations /?
O is it the proper construction that the contractors were
not to be discharged till they had <carried out their
prom ses contained in the settlenment. The High Court held,
accepting the respondent’s contention, that el. (6) of the
settlenent showed that the appellant had' accepted the
prom se of the contractors to pay the noneys and to execute
a hypot hecation bond in full discharge of their  obligations
under the contract. That clause states that " The contracts
stand finally concluded in ternms of the settlenment.” It is
said that these words show that it was intended to accept
the promise of the contractors and thereupon to give them a
di scharge fromtheir obligations under the contract.

Now it seens to me that the words " stands finally concl uded
in ternms of the settlenent " do not necessarily nmean
concl uded by the prom se of the contractors contained in the
settl enent. It appears to ne to be capable of the neaning
that the contract is to stand concluded when its ternms have
been carried out. The words are not, " stand finally
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concluded by the terns of the settlenent" but they are,
"stand finally concluded in terns of settlenent " These
terns are that the contractors would pay certain
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nmoneys by certain instalnments and would secure t hese
payments by a hypothecation bond. So it would appear that
the contract was not to be concluded till the terns had been
carried out, for otherwise it would not be a conclusion " in
terms of the settlenent.”

That seems to ne to be also the reasonable interpretation to
put on the docurment in view of the circumstances of the
case. The appellant was to receive a substantial sum under

the settlenent. It gave the contractors quite a long tine
in which to pay it. It bargained for a security to be
furnished to be sure of receiving the paynents. The

di scharge was to be by the paynents. The promise to make
these payments mmy conceivably in proper circumnstances,
itself amount to a discharge. But | wholly fail to see that
when there i's an additional pronise to secure the paynents
by ~a hypothecation, the parties could have intended that
there woul d be a discharge before the hypothecati on had been
made. It does not seemreasonable to hold that the parties
so intended. Nor do'l think that the words " stand finally
concluded in terns of the settlenent " are so strong as to
impute such anintention to the parties. These words are
capable of the neaning that the contract was to stand
concl uded upon the terns of the settlenent being carried out
and, for the reasons just nentioned, that is the proper
nmeaning to give to those words. In ny view, therefore, the
settlenent did not anpbunt to an accord and satisfaction

Till the terns of it had been carried out, the appellant
retained all its rights under the contract.

There was one other point argued on behal f of the respondent
which | think | should notice. It was said that the award
was in any event liable to be set aside inasnuch as it
di scl osed an error on the face of it. This error, it was
sai d, consisted in awarding danages | arger than those which
the appellant had agreed to take by the settlenent. Now
this depends on whether the settlenent anpunted to an accord
and satisfaction; if it did not, the appellant’s claim for
damages could not be confined to the anpbunt nentioned in the
settl enent,
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| have already said that in nmy opinion it did not amount to
an accord and satisfaction. So there was no-error apparent
on the face of the award. It further seens to me that it is
not open to the respondent to contend that the award is
liable to be set aside as disclosing the error nmentioned
above on the face of it. | do not find that such a case was
made in the application out of which this appeal arises. It
was said that the case had been nade in paragraphs 34 and 35
of the respondent’s petition to the High Court.. | do not
think it was there nade. These paragraphs refer to the
arbitrator’s decision that he had jurisdiction to arbitrate
as the settlenment had not destroyed the arbitration clause
and the contention there nade was that this decision was
erroneous on the face of it. This has nothing to do wth
the question that the award was wong on the face of it as
it awarded a sumin excess of the anmpbunt fixed by the
settlenent. \Whether the arbitrator was right or not in his
decision that the arbitrati on clause had not been superseded
is irrelevant for that is the question that the Court was
cal l ed upon to decide in the application

In ny view therefore the appeal should succeed and the order
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of the H gh Court set aside. | would order accordingly and
award the costs here and below to the appell ant.
ORDER

In accordance with the opinion of the majority this appeal
fails and is dismssed with costs.
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