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The following Order of the Court was delivered : Leave is granted.

The short point that arises for consideration in this appeal is : whether
the order of remand passed by the Rent Control Appellate Authority,.
Payyannur, dated Novenmber 25, 1988, hol ding that the second eviction
petition (RCP No. 13/87) filed by the respondent against the appellants
under sub-section (3) of Section 11 of the Kerala Buil dings (| ease and Rent
Control) Act, 1965 (for short, 'the Act"™) is not barred by Section !5 of
the Act, can be pernitted to be reagitated in proceeding arising fromthe
order passed by the Rent Control l'er pursuant to the order of remand.

The appellants are the tenants of the petition schedul e building of which
the respondent is the landlord. In the first round of litigation between
the parties for eviction of the appellants fromthe schedule building, it
was held that the requirenent of the sonof the respondent was bona fide
but eventually the order of eviction could not be passed on the ground that
no alternative accommodati on was avail able for the appellants in the
locality. The respondent, thereafter, initiated the proceedings for
eviction of the appellants, out of which this appeal arises, on the ground
of his bona fide requirenment, The learned Rent Controller declined relief
to the respondent on the ground that under Section 15(3) of the Act the
eviction petition was not maintai nabl e. On Novenber 25, 1988 the Appellate
Authority allowed the appeal of the respondent holding that the eviction
petition was naintai nabl e and remanded the case to the Rent Controller for
fresh disposal on nerits in accordance with | aw which becane final as that
order was confirmed in RCRP No, 42/ 89 by the District Judge, Thal assery,
on Decenber 3, 1990. After remand, the | earned Rent Controller found that
the need of the respondent was bona fide, and alternative accomodation in
the area was avail able, so allowed the eviction petition on Septenber 25,
1991 which was confirned by the Rent Control Appellate Authority,

Thal assery, in Rent Control Appeal No. 193 of 1991 on August 3, 1991, In
Cvil Revision Petition No. 2147 of 1992, filed by the appellants herein
before the H gh Court of Kerala at Ernakul am against the said order of the
Appel  ate Authority, it was held that the earlier order of the Appellate
Aut hority holding that Section 15 of the Act does not bar the eviction
proceedi ngs agai nst the appellants, had becone final and cannot be re-
agitated afresh. However, the Hi gh Court also recorded the finding that
Section 15 of the Act did not bar the subsequent eviction petition. In that
view of the matter. The Civil Revision Petition was dism ssed by the Hi gh
Court on July 6, 2002. That order of the H gh Court is appeal ed agai nst
before this Court, by special |eave.

M, P.P. Rao, |earned senior counsel appearing for the appellants, contends
that the order passed by the Appellate authority hol ding that the eviction
petition was naintai nable and that Section 15 of the Act was not a bar

does not operate as res judicata. In support of his contention, the |earned
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seni or counsel relies upon a judgment of this Court in Satyadhyan Ghosal &
Os. v. Smt. Deorajin Debi & Anr., [1960] 3 SCR 590.

We have perused that Judgnment. It is laid down therein that an
interlocutory order which did not term nate the proceedi ngs and whi ch had
not been appeal ed agai nst either because no appeal |ay or even though an
appeal |ay, an appeal was not taken, could be challenged in an appeal from
the Final decree or order. It was observed that interlocutory judgnents
whi ch have the force of a decree nmust be distinguished from other
interlocutory judgnents which are a step towards the decision of the

di spute between the parties by ways of a decree or a final order. In that
case, the question of applicability of Section 28 of the original Thika
Tenancy act, 1949 was held to be interlocutory in nature, falling in the
| atter category.

We may add that Section 105 of the Code of Civil Procedure, 1908
specifically provides that any error, defect or irregularity in any order
af fecting the decision of the case may be set forth as a ground of

obj ection /in the nenmorandum of appeal which may be preferred agai nst the
original ‘decree, orders in the nature of anmendnent of pleadings; |ate

adnmi ssion-of docunents at a | ater stage, adm ssion of additional evidence
and the like are orders interlocutory in nature which can be chall enged by
rai sing a ground of objection in the menorandum of appeal which may be
preferred agai nst the original decree. Sub-section (2) of Section 105 of
C.P.C. deals with an order of remand and provi des that notwi thstanding the
provi si ons of sub-section (1), where any party aggrieved by an order of
remand from whi ch an appeal |ies does not appeal thereform he shal
thereafter be precluded fromdisputing its correctness. Here what is sought
to be re-agitated is not really the order of remand but the order deciding
a germane i ssue which was all owed to becone final at an earlier stage of
the same suit. The principle of res judicata applies as between two stages
inthe same litigation so that if an i ssue has been decided at an earlier
stage against a party it cannot be allowed to be re-agitated by himat a
subsequent stage in the same suit or proceedings. This position is laid
down in Hope Plantations Ltd. v. Taluk Land Board, Peermade & A Anr.,
[1999] 5 SCC 590, to which one of us (Syed Shah Mohanmred Quadri. J.) was a

party.

In the light of the above di scussion we hold that as the question whether
Section 15 of the Act bars the present eviction petition, was deci ded
agai nst the appellants by the Appellate Authority at the earlier stage of

suit and it was allowed to becone final, it is not opento the appellants
to re-agitate the same at the subsequent stage of the suit. In this view of
the matter, we do not find any illegality in the order under appeal to

warrant any interference.

M. P.P. Rao, |earned senior counsel, however, submits that as the
appel | ants have been in occupation of the rented buil ding since 1959,
reasonable tine to vacate the prem ses nay be granted to them On the facts
and in the circunstances of case. W grant tinme to the appellants, to hand
over vacant possession of the petition schedule building, till the end of
April 2003 on condition of furnishing usual undertaking by themwthin four
weeks from today.

Subj ect to the above observations, the civil appeal is dismssed, but
wi t hout any order as to costs.




