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ACT:

Service Jurisprdence-Seniority and Pronption to higher
post - Assurance given to-the enployee that his seniority in
the post to which' hewas initially appointed on his re-
transfer woul d be consi der ed- Depart nent al Pronot i on
Conmittee first rejecting to consi-der -the case for
enpanel ling for pronotion for want of personal records and
| ater when avail able refuses to reopen the case-Legality of
the refusal Estoppel by conduct, applicability of.

HEADNOTE
The appel l ant was working as a  Godown- Keeper in the
northern region of the Food Corporation of Delhi. He was

transferred to the eastern region at his own request on
March 1, 1961. In August 1962, the Union of India issued a
circular to the effect that an officer who was transferred
fromone region to another at his own request should be
treated as a fresh entrant in the cadre to which he bel onged
inthe latter region for the purpose of seniority and-thus
thereby such an officer wll forfeit his past services. In
the Seniority List of 1969, the appellant’s name was shown
at S. No 261 but in the seniority list of 1972 his nane was
shown against SI. No. 266 and as a result four of his
juniors wer e pr onot ed. The appel l ant’ s severa

representations against the said pronotions having failed,
he filed a wit petition in the Calcutta H gh Court praying
for a mandanus directing the respondents either to forbear
fromgiving effect to the pronotions or to transfer-himback
to Northern region restoring his seniority. As per the High
Court’s orders, the Joint Per sonnel  Manager of.  the
Corporation wote to the Zonal Manager (E) at Calcutta
assuring that the seniority position of appellant in the
Northern region prior to his transfer to the Eastern region
woul d be restored to him After his re-transfer to the
Northern region, the appellant found that sone of his
juniors had already been promoted. On his representation

the Departmental Pronotion Committee enpanelled himin the
1976 panel and refused to enpanel himfrom 1970 on the
ground of non-availability of service records. But when they
were traced and produced, the Departnental Pronotion
Conmittee refused to enpanel his nanme in the 1970 List with
a cryptic resolution to the effect that "on the basis of
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records of his service, his case cannot be reopened". Hs
representati ons against the said resolution having failed,
the appellant filed a wit petition in the Delhi H gh Court
which was disnmissed in |inine. Hence the appeal by Specia
Leave.

Al'l owi ng the appeal, the Court
N

HELD: 1:1 The resolution of the Zonal Comittee passed
in May 1979 stating that the case of the appellant coul d not
be reopened has to be
7
treated as non-est and .ineffective one in the eye of |aw
The Zonal Pronotion Conmttee had not considered the case of
the appellant for the purpose of including himin the 1970
panel . The re-opening of a case arises only when it has been
once considered and a decision is taken thereon. [10 GH, 11
A- B]

1:2 The resolution passed by the Zonal Pronotion
Conmittee neans that it was not willing to reopen the case
of the appellant on the basis of his service records. The
resol ution does not show that the “Commttee had in fact
considered the suitability of the appellant for pronmotion to
a higher post at the tine when his juniors were enpanell ed
for the purposes off pronmotion. If it “—had done so, the
Comm ttee would have recorded inits resolution that the
appel l ant had been found to be wunsuitable for pronotion
during the relevant tine. Wen his case canme up before the
Committee for the first time in Decenber 5 1977, it
deferred the consideration of his case on the ground that
the rel evant Confidential Reports were not avail able. Having
thus deferred the consideration of the case of the appellant
on that occasion, the Zonal Pronotion Comm ttee should have
considered his case when the relevant Confidential Reports
were placed before it and passed an appropriate resol ution
instead of remarking that his case could not be reopened.
[10C G

JUDGVENT:

ClVIL APPELLATE JURSIDICTION : Cvil Appeal No. 4061 of
1983

Appeal by Special leave fromthe Judgnent and Order
dated the 11th March, 1981 of the Del hi Hi gh Court in CWP
No 371 of 1981.

A. Ganguli for the Appellant.

K. C. Keshav Dayal, A V: Rangam and .G  CGopal akri shnan
with himfor the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant is an enpl oyee of the
Food Corporation of India (hereinafter referred to as 'the
Corporation’). For purposes of administrative convenience
the entire territory of India in which the Corporation
carries on its operations is divided into several Regions.
The appel | ant was working as a Godown Keeper in the Northern
Region in the year 1961. At his request the appellant was
transferred to the Eastern Region on March 1, 1961. In July,
1962, a circular was issued by the Governnent of India to
the effect that an officer who was transferred from one
Region to another at his own request should be treated as a
fresh entrant in the cadre to which he belonged in the
| atter Region for the purpose
8
of seniority, that is, his seniority should be reckoned only
fromthe date of joining duty in a particular post in the
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new Regi on and as such he would not be entitled to claimthe
benefit of service in the particular post in the forner
Regi on for the purpose of seniority in the same post in the
latter Region to which he was transferred. The circular also
stated that it would apply to all cases of transfers of
officials made on or after March 1, 1960. In the seniority
list dated Novenmber 1, 1969, the nanme of the appellant
appeared against S. No. 261 but in the seniority list dated
May 10, 1972, the appellant’s nane was shown against S. N
266. In view of the seniority list dated May 10, 1972, four
persons who had been considered to be juniors to the
appel l ant earlier were pronoted in supersession of the
clains of the appellant. The appellant nmade severa
representations to the authorities concerned against his
supersession in which he questioned the applicability of the
above said circular issued in July, 1962 to him Since the
appel | ant was not given any reply, he filed a petition G vi
Rul e No. 6044 (W/72 under Article 226 of the Constitution
before the High Court of Calcutta on July 14, 1972. In that
petition, he prayed for a wit in the nature of nandanus
directing the respondents-therein, —nanely, the Mnistry of
Food and Agriculture, Government of |India, the Regiona
Director (Food), Eastern Region, CGovernnent of India, the
Joint Manager (Port COperations) and the Zonal Mnager
(Eastern Zone), Food Corporation of India to forbear from
giving effect to the aforenentioned circular in his case or
inthe alternative to transfer him back to his origina
pl ace of posting in. the Northern Region with his former
seniority. By its order dated May 13, 1974, the H gh Court
of Calcutta issued a wit inthe nature of ‘mandanus to the
respondents in that petition to consider the case of the
petitioner for transfer back to his  original place of
posting in the Northern Region within two nonths fromthe
date of the comunication of that ~order. After sone
correspondence, the Joi nt " Personnel Manager of t he
Corporation at New Delhi wote tothe zonal Mnager (E) of
the Corporation at Calcutta that the seniority position of
appellant in the Northern Region prior to his transfer to
the Eastern Region would be restored to him -~ The Zona
Manager, Calcutta conveyed the above information to the
appel lant by his letter dated Septenber 1, 1976. Thereafter
the appellant was transferred to the Northern Region in
Noverber, 1976. After he joined his post in the Northern
Regi on, the appellant realised that sone of his juniors had
been pronpbted to higher positions during the period when he
had been working in the Eastern Region. He, therefore, nade
a
9
representati on on Septenber 4, 1978 to the Managing Director
of the Corporation that his cases for pronotion to the
hi gher cadre should be considered with effect fromthe date
on which his inmediate junior had been pronpoted. He nade a
further representation to the Personnel manager of the
Cor poration, on August 27, 1979 making a simlar request. On
January 20, 1980, he wote to the Manager (Establishment) of
the Corporation about his grievance and on January 30, 1980
to the Zonal Manager (North) of the Corporation. As these
representations yielded no result, the appellant filed a
wit petition wunder Article 226 of the Constitution before
the Hgh Court of Delhi in CWP. No. 371/81. That petition
was dismissed in limne by the H gh Court of Delhi on Mrch
11, 1981. This appeal by special |eave is preferred against
the aforesaid order of the Hi gh Court.

The case of the appellant is that since he had been
reposted to the Northern Region with the seniority which he
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hold before he was transferred to the Eastern Region, the
Cor poration should consider his case for pronotion to the
hi gher cadre as on the date on which his imrediate junior
was pronoted and if he is found fit he should be given such
promoti on and placed above his imediate junior in the
seniority list. He also clains that he should be accorded
al | consequential benefits.

In this Court, the Corporation has filed a counter
affidavit the deponent of which is Shri Madhusudan, Deputy
Manager (Adm.), of the Corporation. In the said counter
affidavit, it is adnmitted that before the appellant was re-
transferred to the Northern Region, he had been given an
assurance that his seniority in the Northern Region prior to
his transfer to the Eastern Region would be restored. It is
further stated that the case of the appellant was placed
before the Zonal Pronotion Conmittee of the Corporation at
its neeting held on Decenber 5, 1977 for considering his
case for promption to the post of Assistant Manager (Depot)
agai nst 1970 panel wherein his juniors were enpanelled. As
the Confidential ~Reports relating to the appellant for the
years 1966 to 1968 were not avail able for assessnent of his
suitability, the Zonal Pronotion Committee deferred his case
but the appellant was, however, enpanelled against 1976
panel on the basis of the available reports. The
Confidential Reports for the years 1966 to 1968 were | ater
on traced and the case of the appellant was again placed
before the Zonal Promotion Conmittee at its meeting held in
May, 1979 for considering his claimfor inclusion in
10

the 1970 panel. Thereupon the ~Zonal Pronption. Conmittee
passed a cryptic resolution to the effect that ‘on the basis
of records of his service, his case cannot be reopened . It
is contended on behalf of the Corporation that since the
promotion in question one to be nade on the basis of
sel ection, the appellant is not entitled to any relief. It
may be nmentioned here that the appellant was not informed by
the Corporation that the Zonal Pronotion Committee had found
hi munsuitable for being included in the 1970 panel. The
records pertaining to the proceedi ngs of the Zonal Pronotion
Conmittee are not also placed before us. The resolution
passed by the Zonal Promption Conmittee does not convey the
meani ng which the Corporation wants to attribute to it viz.
that the Zonal Pronotion Comm ttee had found on _a
consideration of the relevant Confidential Reports that the
appel l ant was unsuitable for being included in the 1970
panel . The resol uti on passed by the Zonal Pronotion
Conmittee neans that it was not willing to reopen the case
of the appellant on the basis of his service records. The
resolution does not show that the Zonal Pronption Conmittee
had in fact considered the suitability of the appellant for
pronmotion to a higher post at the tine when his juniors were
enpanel | ed for purposes of pronotion. If it had done so, the
Zonal Pronotion Conmittee would have recorded in its
resol ution that the appellant had been found to  be
unsuitable for pronotion during the relevant tine. It
appears that the Zonal Pronmotion Conmittee had not
considered the case of the appellant in the year 1977 in
accordance with law. As nentioned earlier when the case of
the appellant came up before the Zonal Pronotion Conmittee
for the first time on Decenber 5, 1977, it deferred the
consideration of the case of the appellant on the ground
that the relevant Confidential Reports were not avail able.
Having thus deferred the consideration of the case of the
appel l ant on that occasion, the Zonal Pronotion Committee
shoul d have considered the case of the appellant when the
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rel evant Confidential Reports were placed before it and
passed an appropriate resolution instead of remarking that
the case of the appellant could not be reopened. The
reopening of a case arises only when it has been once
consi dered and a decision is taken thereon. Since we have no
material before us to showthat there has been such a
consi deration earlier, the resolution of the Zonal Pronotion
Conmittee passed in May, 1979 stating that case of the
appel l ant could not be reopened has to be treated as an
ineffective one in the eye of law It 1is, therefore,
difficult to accept the subm ssion made on behalf on the
Corporation that the case of the appellant had been duly
consi dered by the Zonal Pronotion Conmittee for the purpose
11
of including himin the 1970 panel. In these circunstances,
we have no option but to issue a direction of the
Corporation to consider the case of the appellant for being
i ncluded in the 1970 panel. W accordingly allow this appea
and issue’ a direction to the Corporation to consider the
case of . the appellant for pronotion as on the date on which
his inmediate junior in the Northern Region in the vyear
1972, that is, Respondent No. 13 was pronoted and if on such
consi deration the appellant is found suitable for pronotion
to prombte himto the higher cadre and place hi mabove such
i mediate junior i'n higher cadre. If the appellant is so
pronoted, the Cor poration shall al'so give him al
consequential benefits but he would not be-entitled to any
arrears of salary (the difference between the salary of the
hi gher post and salary he had actually drawn) upto the date
on which he rejoined his dutiesin the post-in the Northern
Regi on after he was retransferred.

There will be no order as to costs.
S R Appeal al | owed.
12




