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ACT:

Tam | Nadu Buildings (Lease and Rent Control) Act (18 of
1960) . S. 4(1), 7-Definition of "landlord" and  "tenant"
under Applicability to contractual tenancies and - statutory
tenanci es-Fi xation of fair rent-Landl ord whether entitled to
apply for fixation of fair rent during subsistence  of
contractual tenancy-Interpretation of statutes.

Constitution of India, Art. 141 And precedents-Genera
observations in Suprene Court decision-Binding nature of

Evi dence Act, 1972, Sec. 92-Variation in permssion of
registered lease deed Oral evidence regarding variation
barr ed.

HEADNOTE

On the tenants’ appeal, the Full Bench of the Mdras Hi gh
Court held that the Act controls both contractual and
statutory tenancies and it enables both |[|andlords —and
tenants to seek the benefit of fixation of fair rent.
Thereafter, the matter cane up before a Single Judge of the
H gh Court who applying the provisions of the’ Act to the
facts of the-case, held that the Act did not apply to the
prem ses in question. The Division Bench reversed this
decision, In the appeal by special |eave the tenants minly
contended that a landlord has no right to apply for the
fixation of a fair rent at a figure higher than the
contractual rent, where there was a subsisting contract of
t enancy.

Di sm ssing the appeal
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HELD : (per majority and Bhagwati, JJ. Contra)
The present Act which replaces the 1949 Act adopts a

conpl etely new schene of its own and provides for every
contingency, i.e. in ’'the relationship of Ilandlord and
t enant . The provisions of the Act show that the Madras

Legi sl ature deliberately proceeded on, the basis that fair
rent was to be fixed which was to be fair both to the
landlords as ’'well as to the tenants, and that only the
poorer class of tenants needed protection. ’'the assunption
that the Act like ill rent acts, is intended only for the
to on of tenants is not warranted by the provisions of the
Act . It is clear therefore, that the fair rent under
the present Act is payable during the contract period as
wel |l as after the expiry of the contract period. [636C F]
The analysis. of the Act shows that it has a schene of its
own and it is intended to provide a conplete code in respect
of . both contractual tanancees. the definitions of the term
"landl ord" and "tenant" show, that the Act applies to
contractual tenancies,as well as to. cases of statutory
tenants. ‘and their landlords. On sone supposed genera
principles governing all Rent Acts it cannot be argued that
such fixation can only be for the benefit of the tenants
when the Act clearly lays down that both 1andlords and
tenants can apply for fixation of fair. rent. A cl ose
readi ng of the Act 'shows that the fair rent is fixed for the
building and it is payabl e by whoever is the-tenant whether
a contractual tenant or statutory tenant. Wiat is fixed is
not the fair rent payable by the tenant or to, the I|andlord
who applies for fixation of fair rent but fair rent for the-

bui I di ng sonethings lLike an -incident of the tenure,
regardi ng; the building. [637F]
630

The general observations to the contrary in Bhaiya Punjala

Bhagwanddi n v. Dave Bhagwat Prabhuprasad [1963] 3 S.C R 312
and Manujendra v. Purendu Prasad [1967] 1 S.C.R 475,  held
obiter.

Sri Brij Raj Krishna v. S. K Shaw and Bros. [1951] S.C R
145, Hem Chand V. Sham Devi, |.L.R [1955] Punj, 36, R

Kri shnanurt hy v. Parthasarathy A l.R 1949 -Mad. 780,
di stingui shed.

Abbashails case [1964] 5 S.CR 157 and Mangilal V.
Sugarchand Rathi [1964] 5 S.C R 239, referred to.

Per Mat hew and Bhagwati, JJ : Two basic considerations nust
gui de our approach to the question whether a |andlord can

during the subsistence of the contractual tenancy, apply for
fixation of fair rent under section 4(1) of the Act. The
first is that the rent which is the result of contract
between the parties nust continue to bind themso l|ong as
the contract subsists, wunless there is anything in the
statute which expressly or by necessary inplication /over-
rides the contract. It is to counter act the in  justice
resulting fromin equality in bargaining power and to  bring
about social or distributive justice that social |egislation
interferes wth sanity of contract. Odinarily, we do not
find and in deed it would be a strange and rat her
i nconmpr ehensi bl e phenonenon,that |egislation intervenes to
disturb the sanctity of contract for the benefit of a
stronger party who does not need the protective bind of the
| egi slature. Secondly the Act has been enacted inter alia,
with the object of controlling rents of residential and non-
residential buildings and preventing unreasonable a diction
of tenants. Tami| Nadu Act 18 of 1960 is in its essentia

character as also in its object and purpose sinmlar to what
may conveniently be described rent control legislation, in
ot her States, such as Maharashtra, Cujarat, West Bengal and
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Madhya Pradesh. The general purpose and intendnent of rent
control legislation and its positive thrust and enphasis on
the protection of the tenant cannot be |ost sight of when we
are construing a simlar legislation like the Tami | Nadu Act
18 of 1960 [642C

Bhai ya Punj al al Bhagwanddin v. Dave Bhagwat prasad
Prabhuprasad [1963] 3 S.C.R 312, Mangi Lal v. sugarchand
Rathi [1964] 5 S.C. R and Manujendra v. Pwendu prasad
[1967] 1 S.C.R 475 referred to.

Having regard to the basic character of the statute as a
rent control legislation and the scheme of its provisions
and reading sec. 4(1) in its contextual setting and in the
light of the other provisions of the statute, the concl usion
is inescapable that the ward "landlord" in sec. 4(1) is used
in a limted sense and it does not include contractua
 andl ord. The | andl ord does not have the right to apply for
fixation of fair rent” during the subsistence of t he
contractual tenancy. It is only when the contract of
tenancy i's lawfully determ ned that he becones entitled to
apply for fixation of fair rent, for it is only then that he
can recover fair rent higher than the agreed rent from the
statutory tenant, there being no contract of tenancy to bind
hi m down to the agreed rent: [646G

(2) Per majority  : General observations in earlier
decisions of this/Court should be confined to the facts of
those case. Any general observation cannot apply in

interpreting the provisions of an Act unless this Court has
applied its mndto and anal ysed the provisions of that

particul ar Act. Therefore, the observations in (1967) 1
S.C R 475, that rent acts are not ordinarily intended to
interfere with contractual |eases and are Acts for the

protection of tenants and are consequently restrictive and
not enabling conferring no now right but “restricting the
existing rights either wunder the contract or under the
general law, should not be heldto apply to all rent Acts
i rrespective of the scheme of -those acts and their
provi si ons. The present Act did not proceed on the basis
that the |l egislation regarding rent control was only for the
benefit of the tenants. It wanted the legislation 'to be
fair both to the landlord and the tenant. [834B]

(per WMathew and Bhagwati,JJ). The neaning of the term
| andl or d’ nmust not be confi ned to t hat gi ven
in the definition or to its ordinary etynological _neaning
but nust be understood in the context of the setting in

which it occurs, and the schene and object of the Act. The
Provisions of the Act, particularly of sec. 7, are clearly
restrictive in character and not enabling provi si ons

enpowering the landlord to recover the fairrent where it 1is
hi gher than the agreed rent. This is the only rational

631

construction which can be placed on the relevant provisions
of the Act relating to control of rent and such a
construction is not only conpelled by grammar and | anguage
but also accords with the broad general considerations in
interpreting the rent control |egislation.[646B]

Cog v.Hakes(1890) A.C. 15, and Wiethered v. Calcutta(842)5
Scctt.N.R 409,referred to.

(3)Any variation of rent reserved by registered | ease deed
nmust be made by another registered instrunent. The
agreement between the landlord and the tenant by which the
rent was increased being in variation of a witten
contract, evidence of that was barred under section 92 of the
Evi dence Act.
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 50 of 1968
and 1201 of 1970.

From the judgnent and Order dated the 20th January 1966,
and” 26th Novenber 1968 of the Madras High Court in Wit
Appeal s Nos. 1124 of 1963 and 153 of 1966.

K. S. Ramamurthy and S. Gopal akri shnan, for the appellant (in
both the appeal s).

S.V. Cupte and A S. Nanmbiar, for respondent Nos. 1-3 (in
both-., the appeals).

S. CGovi ndaswam nat han, = A.V..Rangam N S. Sivam and A
Subshashi ni, for respondent No. 5 (in both the appeals).

B.R Agrawal a, for intervener (in C A 50/68).

The Judgrment of AN Ray, C.J., H R Khanna and A. Alagiri--
swam , JJ. was delivered by Alagiriswani, J. The dissenting
pi nion of’ K K. Mathew and P.N. Bhagwati JJ. was delivered
by Bhagwati, J.

ALAG RISWAM , ~J. The appellants are the tenants of a
property ‘bearing door Nos. 16 and 17 on the Poonanual | ee Hi gh
Road in the city of Madras. They becane tenants of this
building in May 1929, when the property was with one of the
predecessors in title of the present |andlords, who are the
respondents in these appeals. Though, the appellants becane
tenants in 1929 a registered | ease deed cane into existence
only in 1935 under which the |l ease was to run upto 1-5-1969.
The |essee was entitled to renewal on the sane terms, and
condi tions for another period of fifteen years. The nonthly
rent agreed upon was Rs. 225/- and a sumof Rs.. 225/- was
payabl e as an annual contribution towards repairs and Rs.
220/ - towards public charges and taxes. In 1949 the parties
nmutually agreed that the tenants were to pay a 25 per cent
increase in rent and al so certain other anpbunts, The present
| andl ords purchased the property in 1962 and soon ' after
filed an application under Section 4 of the Mudras (now
Tam | Nadu) Buil dings (Lease and Rent Control) Act, 1960 for
fixation of fair rent. Thereupon the tenants filed wit
Petition No. 1124 of 1963 seeking, to restrain the landl ords
from proceeding wth that petition. The |learned 'Single
Judge who heard the petition felt that in view of ~a |ong,
series of decisions of Madras Hi gh Court under the various
Rent Control Acts in force in Madras that they applied -also
to contractua

632
tenancies in the matter of paynent of rent as well as
eviction, the matter should be considered by a Full~ Bench

in view of the decisions of this Court in Rent Contro
cases fromcertain other States.

The Full Bench after an el aborate consideration cane to the
concl usion that the Act controls both contractual as well as
statutory tenancies, that it is a conplete Code, and enables
both 1landlords and tenants to seek the benefit of fixation
of fair rent, whether a contractual tenancy prevails or it
has been determ ned. Thereafter the matter again cane  up
before the sane |earned Single Judge who, applying the
provisions of the Act to the facts of the case held that the
Act did not apply to the premises in question. On appeal by
the landlords a Division Bench of the High Court held that
the prem ses were not exenpted fromthe provisions of the
Act and the Rent Controller has therefore jurisdiction to
entertain and dispose of on nerits the application for
fixation of fair rent filed by the |andl ords. These two
appeals ;are against the judgnents of the Full Bench
(reported in 1966 2 MJ 68) and the D vision Bench
respectively.
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Before we go further into a discussion of the questions that
arise :it is necessary to look into certain relevant
provi sions of the Act.

Clause (6) of section 2 of the Act defines landlord thus :
"Landl ord" i ncl udes the person who is
receiving or is entitled to receive the rent
of a building, whether on his own account .or
on behalf of another or on behalf of hinself
and others or as an agent, trustee, executor,
admi ni strator, receiver or’ .,guardian or who
would so receive the rent or be entitled to
receive the rent, if the building were let to
a tenant;"

Clause 8, in so far as it is relevant, defines
tenant as foll ows

"tenant" nmeans any person by whomor on whose
account rent is payable for a building and

i ncl udes the surviving spouse, or any son, or
daughter, or the legal representative of a
deceased tenant who had been living with the
tenant in the building as a nenber of the
tenant’s fanmly up to the death of the tenant
and a person continuing in possession after
the termination of the  tenancy in hi s
favour. ... ..

Section 4 provides for an application for fixation of a fair
rent by the tenant as well as the landlord. The fair rent
for any residential building is to be six per cent gross
return per annumon the total cost of the building if it is
residential and nine percent if it is nonresidential. The
total cost has to be calculated by taking the cost of
ruction at prescribed rates |ess depreciation at
prescribed rates as well as the market value of the site on
whi ch the building stands. It is to include allowances for
such considerations as |ocality, features of architectura
interest, accessibility to market, dispensary or hospital,
nearness to the railway station or educational institution
and such ,other anenities as may be prescribed.
633
Section 5 provides that when the fair rent of a building has
been fixed no further increase shall be perm ssible except
in cases where sone addition, inprovenment or alteration  has
been carried out at the landlord’'s expense and at the
tenant’s request. Simlarly,. if there is a decrease  or
dimnution in the accomodati on or anenities provided,, the
tenant may claima reduction in the fair rent.
Section 6 provides for payment of additional sums in cases
where the taxes and cesses payable to | ocal authorities. are
i ncreased.
Section 7 prohibits the landlord fromclainmng or receiving
or stipulating for the paynent of any prem umor anything in
excess of’ fair rent. It also provides that where ‘a fair
rent has not been fixed the landlord shall not ‘claim
anything in excess of the agreed rent.
Section 10 deals with the eviction of tenants and |lays down
the conditions under which an eviction could be asked for.
One of those conditions mentioned in sub-section (3) is when
the Landlord requires. a residential building for his own
occupation or a non-residential building for the purpose of
his business. Cause (d) of sub-section (3) provides that
where the tenancy is for a specified period agreed upon
between the | andlord and the tenant, the landlord shall not
be entitled to apply under that sub-section before the
expiry of such peri od.

Sections 12 and 14 provide for recovery of possession by

const
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| andl ord for repairs or for reconstruction
Section 17 provides that the landlord is not to interfere
with the anmenities enjoyed by the tenant.
Section 30 exenpts fromthe provisions of the Act (1) any
buil ding the construction of which was conpl eted after the
commencement of the Act, and (2) any residential building in
respect of which the nonthly rent payable exceeds two
hundred and, fifty rupees. W shall refer to other details
as and when they becone rel evant.
The above short analysis of the Act would show that the Act
provides for every contingency that is likely to arise in
the relationship ,of landlord and tenant.
On behalf of the appellants reliance is placed upon two
deci sions of this Court, Bhaiya Punjalal Bhagwanddin v. Dave
Bhagwat prasad Prabhuprasad (1963 3 SCR 312) and Manujendra
v. Purendu Prasad (1967 1 SCR 475). They are cases dealing
with eviction. I'n those two cases it was held, broadly
speaking,  that ~the -provisions of the Acts there under
consideration werein addition to and not in derogation of
the provisions of the Transfer of Property Act. There are
certain general observations in those two decisions upon
which reliance was placed to contend that they apply to
cases of fixation of rent also. The argunent was that as it
was held in those cases that the Acts did not provide the
landlord with additional rights which he did not possess
under his contract of tenancy, sinilarly where there was a
subsi sti ng
634
contract of tenancy it is not open . to the landlord to take
advant age of the provisions of the Act to apply for fixation
of a fair rent at a figure higher than the contract rent.
W are not called upon in this case to consider ' whether
those two cases were correctly decided. But we nust. point
out that the general observations therein should be confined
to the facts of those cases. Any~ general observation
,cannot apply in interpreting the provisions of  an Act
unless this Court has applied its mnd to and anal ysed the
provisions of that particular Act. W nmay also point out
that in both those cases the contract of 'tenancy was not
subsisting. In a sense, therefore, the observations therein
were not really necessary for deciding those cases. W my
also point out that in Rai Brii Raj Krishnav. S. K Shaw
Bros. (1951 SCR 145) dealing with the Bihar Buildings
(Lease, Rent and Eviction) Control Act , 1947 and
interpreting section 11 of that Act this Court observed as
follows :
'.’ Section 11 begi ns with t he wor ds
"Notwi t hstanding anything contained in._ any
agreenment or lawto the,contrary’, and  hence
any attenpt to inmport the provisions relating
to the law of transfer of property. for the
interpretation of the section would seemto be
out of place. Section Il is a self-contained
section, and it is wholly unnecessary to  go
outside the Act for deternmning whether a

tenant is |iable to be evicted or not, and
under what conditions he can be evicted. It
clearly provides that a tenant is not liable

to be evicted except on certain conditions,
and one of the conditions laid domm for the
eviction of a nonth to nonth tenant is non-
paynment of rent."
"Similarly in Shri Hem Chand v. Shrimati Sham Devi (ILR 1955
Punj 36) which dealt with the Del hi and Ajmer Merwara Rent
Control Act, section 13(i) of which provided that no decree
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or order for the recovery of possession of any prenises
shall be passed by any court in favour of the landlord
against a tenant, notw thstanding anything to the contrary
contained in any other law or any contract, it was h.-Id
that the Act provided the procedure for obtaining the relief
of ejectnent and that being so the provisions of s. 106 of
the Transfer or Property Act had no rel evance. Both these
cases were referred to in the decision in Bhaiya Punjala
Bhagwanddi n v. Dave Bhagwat prasad Prabhuprasad. Ther ef or e,
the follow ng observations in Manujendra ,v. Purendu Prosad
t hat
"Rent Acts are not ordinarily intended to
interfere with contractual |eases and are Acts
for the protection of tenants and are
consequently restrictive and not enabling,
conferring no. new rights of action but
restricting the existing rights either under
the contract or under the general |aw"
shoul d not be held to apply to all Rent Acts irrespective of
the schene of those Acts and their provisions. The decision
of t he Madras Hgh ’'Court in R Krishnanurthy v.
Parthasarathy (AR 1949 Mad. 780-1 949 1 M.J 412) where it
was held that section 7 of the Madras Buil dings (Lease and
Rent Control) Act of 1946 had its own schene
635
of procedure and therefore there was no question of an
attenpt to reconcile that Act with the Transfer of Property
Act and that an application for eviction could be mde to
the Rent Controller even before the contractual tenancy was
termnated by a notice to quit, should not have been
summarily dism ssed on the grounds that it was contrary to
the decisions of this Court in Abbasbhai’s Case (1964 5 SCR
157) and Mangilal’s Case (1964 5 SCR 239) and therefore was
not a correct |law, without exanining the provisions of that
Act .
Be that as it may, we are now concerned with the question of
fixation of a fair rent. The legislation regarding’ contro
of rents started during the Second World War. I'n Madras
first two orders wunder the Defence of India Rules were
i ssued as the Madras House Rent Control Oders, 1941 and the
Madras Godown Rent Control Order, 1942. 1n1945 these orders
were reissued with slight changes, as the Madr as House
Rent Control Order, 1945 and the Madras Non-Residentia
Bui | di ngs Rent Control Order, 1945. These were replaced by
the Mdras Buildings (Lease and Rent Control) ~Act, 1946.
Under that Act for the first time both the tenant as well as
the landlord were given the right to apply for fixation of a
fair rent. This Act was later replaced by (the Madras
Buil dings (Lease and Rent Control) Act, 1949, which again
had a simlar provision. But the inportant thing to note
about the fixation of a fair rent under both these Acts is
that the fair rent was related to the rents prevailing in
April 1940 and only a fixed percentage of increase from 8
11/3 to 50 per cent dependi ng upon the rent payable was
al l owed. The 1960 Act which replaced the 1949 Act adopted a
conpletely new schenme of its own. It provided for the
fixation of a fair rent on the basis of the cost of
construction and the cost of land and after allowing for
depreci ation provided for a return of 6 per cent in the case
of residential buildings and 9 per cent in the case of non-
residential buildings. It also provided for increase in
rent for such factors as locality, nearness to railway
station, market, hospital, school etc. Another significant
fact is that all new buildings constructed after 1960 were
exenpt fromthe scope of the Act. Still another departure




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 21

was that the Act applies, in the case of residentia
buil dings, only if the nonthly rent does not exceed Rs. 250.
The Act also provides for fixation of fair rent wunder the
new provi sions even though fair rent for the building mght
have been fixed under the earlier repeal ed enactnents. Al

these show that the Madras Legislature had applied its mnd
to the problem of housing and control of rents and provided

a schene of its owmn. It did not proceed on the basis that
the legislation regarding rent control was only for the
benefit of the tenants. It wanted it to be fair both to the

landl ord as well as the tenant. Apparently it realised that
the pegging of the rents at the 1940 rates had di scouraged
buil di ng construction activity which ultimately is likely to
affect every body and therefore in order to encourage new
constructions exenpted themaltogether fromthe provisions

of the Act. It did not proceed on the basis that al
tenants bel onged to the weaker section of the community and
needed protection and that all [andlords

636

bel onged " to the better off classes. It confined the

protection of the Act to the weaker section paying rents
below Rs. 250. It is. clear, therefore, that the Madras
Legi sl ature deliberately proceeded on the basis that fair
rent was to be fixed which was to be " fair both to the
| andl ords as well as to the tenants and that only the poorer
cl asses of tenants needed protection. The facile assunption
on the basis of which an argunent was advanced before this
Court that all Rent Acts are intended for the protection of

tenants and, therefore, this Act also should be held to be

i ntended only for the protection of tenants breaks down
when the provisions of the Act are exanmined in detail. The
provision that both the tenant as~ well as the

| andl ord can apply for fixation of a fair rent would ' becone
nmeaningless if fixation of fair rent can only be downwards
fromthe contracted rent and the contract rent was not to be
i ncreased. O course, it has happened over the last few
years that rents have increased enornously and that is why
it is argued on behalf of the tenants that the  contract

rents should not be changed. |If we could contenplate a
situation where rents and prices are coming down this
argument will break down. It is a realisation of the fact

that prices and rents have enornously increased and there-
fore if the rents are pegged at 1940 rates there would be no
new construction and the community as a whole would suffer
that led the Madras Legislature to exenpt new buildings from
the scope of the Act, it realised apparently how dangerous
was the feeling that only "fools build houses for wise nmen
tolive in". At the time the 1960 Act was passed the Madras
Legislature had before it the precedent of the -Madras
Cultivating Tenants (Paynent of Fair Rent) Act, 1956. That

Act provides for fixation of fair rent. It also" provides
that the contract rent, if lower, will be payable during the
contract period. Even if the contract rent is higher  only
the fair rent will be payable. After the contract period.is
over only the fair rent is payable. The Madras Legislature
having this Act in mnd still made only the fair rent

payabl e and not the contract rent if it happens to be | ower.
It is clear, therefore, that the fair rent under the present
Act is payable during the contract period as well as after
the expiry of the contract period.

It was argued that the basis of the decisions in Rai Brij
Raj Krishan’s Case and Shri Hem Chand’s Case was the non-
obstante <clause in those two Acts. But it is well settled
that the intention that a legislation should, take effect
notwi t hstanding any earlier legislation on the subject can
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be both explicit and inplicit and that is the Position in
the present case. W do not also feel called upon to refer
to the decisions in dossop v. Ashley (1921 2 KB 450), a
Newel | v. Crayford Cottage Society (1922 1 KB 656), and Kerr
v. Bryde (1923 Act 16), nor to the various statenents
regarding the law in Megarry’s work on the Rent Acts relied
upon by Sri K S. Ramanurthy on behalf of the appellants.
They are based on the relevant provisions of the Act,in
force in England particularly section 3(1) of the Increase
of Rent & Mortgage Interest (Restrictions) Act, 1920 which-
reads.
637
"Nothing in this Act shall be taken to
authorise any increase of rent except in
respect of a period during which but for this
Act the landlord would be entitled to obtain
possessi on. ™"
The provisions of the Act under considerations show that the
are to'take effect notw thstandi ng any contract even during
the subsistence of the contract. W have already referred
to the definition of the terms 'landlord and ’'tenant’ which
applies both to subsisting tenancies as well as tenancies
whi ch might have cone to an end. W may also refer to the
provision in section 7(2) which |ays down that where the
fair rent of a building has not been fixed the landlord
shall not claimanything in addition to the agreed rent,
thus showing that the fair rent canbe fixed even where
there is an agreed rent. That is ~why we have earlier
poi nted out that the various English decisions which provide
for fixation of rent only where the contractual tenancy has
cone to an end do not apply here. W nay also refer to sub-
section (3) of section 16 which deals with cases where a
landlord requires a residential or non-residential building
for his own use. Cause (d) of that sub-section provides
that where the tenancy is for a termthe |andlord cannot get
possessi on before the expiry of theterm thus show ng that
in other cases of eviction covered by section 10 eviction is
perm ssi ble even during the continuance of the contractua
tenancy if the conditions laid down in section 10 are
sati sfied.
The Madras High Court reviewed all the decisions of this
Court’ except the latest one in Mnujendra v. Purendu
Prosad. W have already pointed out that the criticism mde
in that decision regarding Krishnanurthy’'s Case was hot
justified. We are in agreenment with the view of° the  Ful
Bench of the Madras Hi gh Court that the various decisions of
this Court were based upon particular provisions of the
Acts. which were under consideration, mainly the Bormbay. Act
which is wvitally different fromthe Madras Act. A cl ose
anal ysis of the Madras Act shows that it has a schene of its
own and it is intended to provide a conplete code in respect
of both contractual tenancies as well as what are popularly

call ed statutory tenancies. As noticed earlier t he
definition of the term’landlord” as well as the term
"tenant’ shows that the Act applies to contractual tenancies
as well as cases of "statutory tenants" and their

| andl or ds. On sone supposed general principles governing
all Rent Acts it cannot be argued that such fixation can

only be for the benefit of the tenants when the Act clearly
lays down that both |andlords and tenants can apply for
fixation of fair rent. A close reading of the Act shows
that the fair rent is fixed for the building and it is
payabl e by whoever is the tenant whether a contractua
tenant. or statutory tenant. Wat is fixed is not the fair
rent payable by the tenant or to the landlord who applies
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for fixation of fair rent act fair rent for the building,

sonething like an incident of the fair regarding the

bui | di ng.

We have then to deal with Cvil Appeal No. 1201 of 1970. The
| earned Single Judge considering that as the total anpunt
annual ly in respect of these prem ses was Rs. 5032/-, which
| akhs the rent payable to exceed Rs. 400/- a nonth, the
bui | di ng was outside 15-M02Sup. C 74
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the scope of the Act and therefore the petition for fixation
of fair rent does not lie. (This provision was renpoved by an
Amendi ng Act of 1964). The |earned Judges of the Division
Bench on the other hand held that the agreenment of the vyear
1949 between the | andlord and the tenant by which the rent
was i ncreased was one in variation of a witten contract and
therefore evidence of it is barred under section 92 of the
Evi dence Act. Cearly any variation of rent reserved by a
regi stered |ease deed must be nmade by another registered
i nstrunment. We are not able to accept the argunent of Sri

K. S. Ramamurt hy on behal f of the tenants that the agreenent
of 1949 was one by the landlord togive up his right to
apply for fixation of fair rent in consideration of the
additional rent agreed to be paid by the tenant and is,
therefore, not covered by section 92 of the Evidence Act.
The correspondence between the parties nakes it clear beyond
doubt that the agreenent was to pay increased rent. |f this
agreenment is left out of account the rent payable is bel ow
Rs. 400/- a nonth, and, therefore, the decision of the
Di vi sion Bench is correct.

Before concluding we nust refer to one other argunent on
behal f of the appellants. Under section 30 of the Act, as
originally enacted, any residential building the rent of
whi ch exceeded Rs. 250 /- per nmonth and any non-residentia

bui | di ng whose rent exceeded Rs. 400/- a nmonth were | outside
the scope of the Act. In 1964 the Act was anmended so as to
provide that all non-residential buildings would be wthin
the scope of the Act. This anendnent was attacked’ on the
ground that it contravened the provisions of Art. 19(1) of
the Constitution. |In view of our finding earlier that this
case should be decided on the basis of the nonthly rent
being below Rs. 400/- this argunent does not fall to be
consi der ed.

In the result the appeals are di sm ssed. The appel | ants
wi Il pay the respondents’ costs.

BHAGMTI J. We have had the advantage ~of reading the
judgment prepared by our brother Alagiriswani, J., and

though we, agree with himin regard to the decision in G vi
Appeal No. 1201 of 1970, we find it difficult to assent to
the view taken by himin Cvil Appeal No. 50 of 1968. The
facts giving rise to the two appeals have been stated
clearly and succinctly in the judgnment given by our- | earned
brother and we think it would be a futile exercise to
reiterate them W may straight away proceed to exanine the
guestion which arises for consideration in. Cvil Appea
No. 50 of 1968. The question is whether a Ilandlord can
during the subsistence of the contractual tenancy, apply for
fixation of fair rent under s. 4 of the Tam | Nadu Buil di ngs
(Lease and Rent Control) Act, 1960 (hereinafter referred to
as the Taml Nadu Act 18 of 1960). The determ nation of
this question depends on the true interpretation of certain
provisions of the Tam | Nadu Act 18 of 1960 and we my,
therefore, refer to those provisions and see what is their
proper neani ng and effect.

The long title and the preanble of the Tami | Nadu Act 18 of
1960 show that it is enacted "to amend and consolidate the
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law relating to the regulation of the letting of residentia

and non-residential buildings and the control of rents of
such buil dings and the preven-

639

tion of unreasonable eviction of tenants therefrom in the
State of Tam | .Nadu". See, 2, cl. (6) gives an inclusive
definition of 'landlord and according to this definition

"landlord” includes "the person who is receiving or is
entitled to receive rent of a building, whether on his own
account or on behal f of another or on behalf of hinself and
others or as an agent, trustee, executor, adm nistrator,
recei ver or guardi an or who would so receive the rent or be
entitled to receive the rent, if the building were let to a
tenant". Thus the owner of a building which beconmes vacant
woul d be "landlord w thin the nmeaning of that expression as
defined ins. 2, cl. (6) and so also would be the Iandlord
during the subsistence of the contractual tenancy as also
after the termnation of the contractual tenancy where the
tenant | continues to remain in possession of the building.
"Tenant’ is defined ins. 2, cl. (8) to nean "any person by
whom or on whose account rent is payable for a building and
i ncludes the surviving spouse, or any son, or daughter, or
the Ilegal representative of a deceased tenant who had been
living with to tenant in the building as a menber of the
tenant’s famly up tothe death of the tenant and a person
continuing in possession after the termination of the
tenancy in his favour". This definition is w de enough to
include not only a contractual tenant but also a tenant
remai ning in possession of the building affect the term -
nation of the contractual tenancy. Section 3 enact s
detailed provisions regulating the letting of residentia

and non-residential buildings. The broad schene of this
section is that when a building beconmes vacant, the landlord
is required to give notice of the vacancy to the authorised
officer and if the building is required "for the purposes of
the State or Central Government or of any |ocal authority or
of any public institution under the control of any such
CGovernment or for the occupation of any officer  of such
CGovernment", the authorised officer my give necessary
intimation in that behalf to the landlord and on receipt of
such intimation, the landlord would be bound to deliver
possession of the building to the authorised officer or to
the allottee naned by the authorised officer, as the case
may be, and the Governnent woul d be deened to be the tenant
of the landlord on such terns as nay be agreed upon between
the landlord and the Governnent, or in default of agreenent,
determined by the Controller. The rent payable by the
Government to the landlord would be the "fair rent, if _any,
fixed for the. building under the provisions of this Act and
if no fair rent has been so fixed, such reasonable rent as
the authorised officer nay determine", but "the reasonable
rent fixed by the authorised officer-shall be subject to
such fair rent as nay be fixed by the Controller". Secti on
4 provides for fixation of fair rent of a building on the
application of the tenant or the landlord. Sub-s. (1) of
the section is material and it says that "The Controller

shall, on, application by the tenant or the landlord of a
building and .after holding such inquiry as the Controller
thinks fit, fix the fair rent for such building in

accordance with the principles set out in subsection (2) or
in sub-section (3) as the case may be, and such other
principles as may be prescribed". Sub-s. (2) lays down the
principles for fixation of fair rent of residential building
and sub-s. (3), for fixation of fair rent of non-residentia

buil ding. The fiar rent is to be such as would provide 6 %
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gross_return per annum on
640
the total cost of the building, if it is residential and 9
gross return per annumon the total cost of the building, if
it is non-residential. The total cost of the building is to
be conputed by taking the cost of construction as cal cul ated
according to the prescribed rates | ess depreciation also at
the prescribed rates and adding to it the market value of
t hat portion of the site on which the building is
constructed and meki ng all owances for such considerations as
locality in which the building is situated, features of
architectural interest, accessibility to market, dispensary
or hospital, nearness to the railway station or educationa
institution and such other anmenities as nay be prescribed.
It may be pointed out that under the Madras Buil dings (Lease
and Rent Control) Act, 1946 and the Madras Buil dings (Lease
and Rent Control) Act, 1949, which preceded the Tami| Nadu
Act 18 of 1960, the schene of fixation of fair rent was
different, in that the fair rent was related "to the
prevailing “rate of rent inthe locality for the sane or
simlar accomodation in sinilar circunstances during the
twelve nonths period to 1st April, 1940" and only a fixed
percentage of increase varying from8 1/3 %to 50 % was
allowed on such rate of rent, depending upon whether it
exceeded or did /'not exceed a certain limt’ But the
Legislature while enacting the Tam| Nadu Act 18 of 1960
nmade a departure fromthat schene presunably because it felt
that in view of the staggering and disproportionately heavy
fall in, the purchasi ng power of ‘the rupee over the last 30
years, it was nost, unrealistic to peg the fair rent to the
| evel of rents prevailing during the period of 12 nonths
prior to 1st April, 1940 and all ow only an ad hoc percentage
of increase, and therefore, in s. 4, sub-ss. (2) and (3), it
adopted a different basis for fixation of fair rent ' which
would not unduly depreciate the yield permssible to the
andlord and at the sanme time, be not extortionate or
exploitative of the tenant. Now once the fair rent of a
building is fixed wunder s. 4, sub-s. (1), no further
increase in such fair rent is 'permssible except in' cases
where some addition, inprovenment or —alteration has been
carried out at the expense of the landlord and if the
building is then in the occupation of a tenant, at  his
request and simlarly, if there is a decrease or dininution
in the acconmodation or anenities, the tenant may claim
reduction in such fair rent. Vide s. 5. Section 6 provides
that where the ambunt of the taxes and cesses payable in
respect of a building to a local authority for any half year
commencing on 1st April, 1950 or on any |ater date exceeds
the anmpbunt of taxes and cesses payable for the  hal f year
conmenci ng on 30th Septenber, 1946 or for the first conplete
hal f year after the date on which the building was first |et
out, whichever is later, the landlord shall be entitled to
claim such excess fromthe tenant in addition to the  rent
payabl e for the building. The consequences of fixation  of
fair rent are set out ins. 7, sub-s (1) and (3). Sub-
section (1) says that where the Controller has fixed the fair
rent of a buil ding-

"(a) the landlord shall not claim receive or

stipulate for the paynent of (i) any prem um

or other like sumin addition to such fair

rent, or (ii) save as provided in section 5 or

section 6, anything. in, excess of such fair

rent

641

(b)...... any premumor other like. sum or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 21

any rent paid in addition to, or in excess of,
such fair rent whether before or after the
date of the commencenent of this Act, in
consi deration of the grant, continuance or re-
newal of the tenancy of the building after the
date of such commencenent, shall be refunded
by the landlord to the person by whomit was
paid or at the option of such person, shall be
ot herwi se adjusted by the |andl ord;
Provi ded that where before the fixation of the
fair rent, has been paid in excess thereof,
the refund or adjustnent shall be limted to
the anount  paid in excess for the period
conmencing ~ on the date of application by the
tenant or landlord under sub-section (1) of
section 4 and ending with the date of such
fixation."
Sub-sec. (3) declares that any stipulation in contravention
of sub-s. (1) shall be null and void. These are the only
provisions ~of the Tam| Nadu Act 18 of 1960 which have a
direct bearing on the determ nation of the question before
us, but reference was also made to certain other provisions
of that Act dealing with eviction of tenants for the purpose
of drawi ng support by way of an a |ogical reasoning fromthe
decisions of this Court interpreting those provisions and we
nust, therefore, briefly advert to them  Section 10 confers
protection on the tenant against eviction "in execution of a
decree or otherwise" by providing that he 'shall not be
evicted except in accordance with the provisions of that
section or sections 14 to 16. ~Sub-ss. (2) and (3) of s. 10
set out the grounds on which the tenant ny be evicted by the

| andl or d. One of the grounds-that set out in cl. (a) of
sub-s. (3)-is that the landlord requires the building, if
residential, for his ,own occupation or-for the occupation

of his son, and if non-residential, for a business which he
or his son is carrying on, but in respect of this  ground,
there is alimtation inmposed by cl. (d) of sub-s. (3) that
when the tenancy is for a specified period agreed upon
between the landlord and the tenant, the |andl ord shall not
be entitled to apply for possession under sub-s. (3)  before
the expiry of such period. Sections 12 to 14 provide for
recovery of possession of the building by the landlord for

repairs or reconstruction. These provisions are not
material and we need not refer to themin detail. ~Then we
go straight to s. 30 which exenpts certain buildings from
t he operation of the Act. Every new  building the

construction of which is conpleted after the commencenent of
the Act is exenpted under cl. (i). The reason obviously is
that the |l egislature wanted to encourage construction of new
buildings so that nore and nore buildings would becone
available for residential as well as non-resi dentia

pur poses and that would help relieve short age of
accommdation. . (ii) exenpts any residential building or
part thereof occupied by any tenant, if the nonthly rent
paid by him exceeds Rs. 250/Here the object of t he
Legislature clearly was that the the protection of the
benefi cent provisions of the Act should be available only to

,small tenants paying rent not exceeding Rs. 250/- per
nout h, as they
642

belong to the weaker sections of the community and really
need protection agai nst exploitation by rapaci ous | andl ords.
Those who can afford to pay higher rent would ordinarily be
wel | -to-do people and they woul d not be so- much in need of
protection and can, with,out nuch difficulty, |ook after
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t hensel ves.

It isinthe light of these provisions of the Tam | Nadu Act
18 of 1960, that we have to consider whether a landlord can

during the subsistence of the contractual tenancy, apply for
fixation of fair rent under. s. 4, sub-s. (1). Two basic
consi derations nust guide our approach to this question

The first 1is that the agreed rent which is the result of
contract between the parties nust continue to bind them so
long as the contract subsists, unless there is anything in
the statute which expressly or by necessary inplication
overrides the contract, It is true that with the decline of
the doctrine of laissez faire and the assunption by the
State of a nore dynanmic and activists role, the principle of
sanctity of contract which is one of the pillars of a free
mar ket econony, has in a nunber of cases been eroded by

| egislation. But if we examine such legislation it will be
apparent that thi's has happened invariably in aid of the
weaker ~party to the contract. VWere there is unequa

bar gai ni ng power between the parties, freedomof contract is
bound to ‘produce injustice and social legislation therefore
steps in _and overrides the. contract, wth a view to
protacting the weaker party fromthe baneful Consequences of

the contract. It is to contract the injustice resulting
from inequality in bargaining power and to bring about
social or distributive justice that 'social ||egislation
interferes with sanctity of contract. 1t seeks to restore

the balance in the scales which are otherwise weighted in
favour of the stronger party which has |arger bargaining
power. Odinarily we do. not find, and indeed it would be a
st range and rather . inconprehensible phenonenon, t hat
| egislation intervenes to disturb the sanctity of « contract
for the benefit of a stronger party who does not need the
protective hand of the |legislature. ~This consideration we
must constantly keep. before us while construing t he
rel evant provisions of the Tam | Nadu Act 18 of 1960.

Secondly the Tam | Nadu Act 18 of 1960, as its long title
and preanble show, has been enacted inter alia wth the
obj ect of controlling rents of residential and non-
residential buildings and preventing unreasonable eviction
of tenants. Now, there can be no doubt that in so far as it
is calculated to prevent unreasonabl e eviction of  tenants,
the Tam!|l Nadu Act 18 of 1960 is a protective neasure
i nt ended to safeguard tenants agai nst i ndi scri'm nate
eviction by landlords. Equally, by controlling the rents by
keeping themwthin fair and reasonable linits, ~ the ~Taml
Nadu Act 18 of 1960 seeks to protect tenants against™ greedy
and rapacious | andlords who taking advantage of ~the great
scarcity of housing- accommopdati on which prevails in al nost
all urban areas, may extract excessive and unconscionable
rent fromtenants. The Tani|l Nadu Act 18 of 1960 is in its
essential character as alsoin its object and  purpose
simlar to what nay conveniently be described as rent

control legislation, in other States, such as Mharashtra,
CGuj arat, West Bengal and Madhya Pradesh.
643

Now it is well settled by decisions of this Court that rent
control Acts are "not ordinarily intended to interfere wth
contractual |leases and are Acts for the protection of
tenants and are consequently restrictive and not enabling or
conferring any rights of action but restricting the existing
rights either under the contract or under the general |aw"
That is what this Court said in Minuiendra Dutt v. Purendu
Prosad Roy Chowdhury & Os.(1l), while dealing with the
Cal cutta Thika Tenancy Act, 1949. The sane view was taken
by this Court in Bhaiya Punjalal Bhagwanddin v. 'Dave
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Bhagwat Prasad Prabhuprasad(2) in relation to Bonbay Rents,
Hotel and Lodgi ng House Rates. Control Act, 1947 which
prevails in Miharashtra and Gujarat and which has long title
and preanmble in alnost the sane terns as the Tami| Nadu Act
18 of 1960. This Court said in that case: "the Act,", that
is the Bonbay Rent Act "intended therefore to restrict the
rights which the |andlords possessed either for charging
excessive rents or for wevicting tenants". The Madhya
Pradesh Accommodation Control Act, 1955 was also construed
in the same way by this Court in Mngilal v. Sugarchand
Bathi.(3) This general purpose and intendment of rent
control legislation and its positive thrust and enphasis on
the protection of the tenant cannot be |ost sight of when we
are construing a simlar legislation like the Tam | Nadu Act
18 of 1960.

W may now turn to exanine the relevant provisions of the
Tam | Nadu Act 18 of 1960 against the background of these
general consi derations. Section 4, sub-s. (1) contenplates
that an applicationfor fixation of fair rent of a building
nmay be made by the tenant or the landlord. The definition
of "tenant", —as we have pointed  out above, i ncl udes
contractual tenant as well as-tenant renmmining in possession
of the building after determ nation of the contractua
tenancy, that s, statutory tenant, and both contractua
tenant and statutory  tenant can, therefore, apply for

fixation of fair rent under S. 4, sub-S. (1). The
CGovernment, who is deened to be the tenant of the I|andlord
under S. 3, sub-s. (5), can also simlarly ‘avail of the

provision for fixation of fair-rent ins. 4, 'sub-s. (1).
The question is as to who are the persons conprehended
within the expression 'landlord” who can apply for  fixation
of fair rent under S. 4, sub-s. (1). The landlord, where
the Government is deemed. to be the tenant under. S. 3,
sub-s. (5), would certainly be entitled to make such
application and, having regard to the wi de definition of the
expression ’'landlord , which includes not only contractua
l andl ord but also statutory landlord, if one may use that
expression to describe the counterpart of statutory tenant,
it was common ground between the parties that the statutory
landl ord can also avail of this provision, but the dispute
was whet her the contractual landlord is within the ambit of
this provision. Can he apply for fixation —of fair rent
under S. 4, sub-s. (1)p ? Now prima facie according to ’'the
definition as al so according to its pl ai n nat ura
connot ati on, the expression ’'landlord includes ~contractua
landl ord and it might, therefore, appear at first blush, on
a purely literal construction, that the contractual |andlord
can meke an application for fixation of fair rent under s.
4, sub-s. (1). But is well settled that a  definition
cl ause

(1) [1967] 1 S.C.R 475.

(2) [1963] 3 S.C R 312.

(3) [1964] 5 S.C.R 239.
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is not to be taken as substituting one set of words for
another or as strictly defining what the neaning of a term
must be under all circunmstances, but as nerely declaring
what may be conprehended within the term when the
circunmstances require that it should be so conmprehended. It
woul d, therefore, always be a matter of interpretation
whet her or not a particular nmeaning given in the definition
clause ,applies to the word as wused in the statutory
propriety. That would depend on the subject and the
context. Moreover, it is equally well established that the
meani ng of words used in a statute. is to be found, not so
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much in strict etynol ogical propriety of |anguage, nor even
i n popul ar use, as in the subject or occasion on which they
are used and the object which is intended to be achieved.
The context, the ,collocation and the object of the words
may show that they are not intended to be used in the sense
which they ordinarily bear, but are neant to be used in a
narrow and linmted sense. Lord Herschell pointed out in Cox
v. Hakes (1) "It cannot, | think, be denied that, for the
purpose of construing any enactnment, it is right to |[|ook

not only at the provision inmediately wunder construction

but at any others found in connection with it which nay

throw 1light upon it, and afford an indication that genera
words enployed in it were not intended to be applied wthout
sone limtation." However wide in the abstract, genera

words nust be understood as used with reference to the
subject matter in the mnd of the legislature and linmted to
it. Thus, in Wethered v. Calcutta(2) a statute which

reciting the inconveniences arising fromchurch wardens and
overseers.’ making clandestine rates, enacted that those
of ficers " should permt "every inhabitant" of the parish to
i nspect the rates under a penalty for refusal, was held not
to apply to a refusal to one of the church wardens, who was
also an inhabitant.  As the object of the statute was to
protect those in habitants who had previously no access to
the rates (which the church wardens had, the neaning of the
term ’'inhabitants’ was |limted to them  The same approach
in interpretation nust be adopted by us in the present case.
We rmust not allow ourselves to be unduly obsessed by the
meaning of ’'landlord given inthe definition or by its
ordi nary etynol ogi cal nmeani ng but” we nmust exam ne .the scheme
of the relevant provisions of the statute, the contextua

setting in which s. 4, sub-s. (1) occurs and the object
which the legislation is intended to achieve, in order to
deternine what is the sense in which theword 'landlord is
used in s. 4. sub-s. (1)-whether it is intended to 'include
contractual |andl ord.

It is necessary for this purpose to consider what ‘are the
consequences of fixation of fair rent, for that furnishes
the key to the solution of the problembefore us.” The fair
rent, when fixed, becones an attribute or incidence of the
building and there can be no change in it except in the
circunstances set out in s. 5 Wen the fair rent is fixed,
three possibilities may arise. The fair rent may be the
sanme as the agreed rent in which case no difficulty arises.
O the fair rent may be |l ess than the agreed rent. Wer e
that happens, s. 7, sub-s. (i), ,el. (a) operates and it
provides that the landlord shall not be entitledto claim
receive or stipulate for paynment of anything in. excess of
t he

[1890] 15 A.C. 506.

(2) [1842] 5 Scott. N R 409
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fair rent. The landlord, can, in such a case, 'claim
receive or recover only the fair rent and nothing nore,
despite the contract of tenancy which provides for paynent
of higher rent. To that extent sanctity of contract is
interfered with by the legislation in order to protect the
tenant against exploitation by the landlord so that the
| andl ord may not take undue advantage of shortage of housing
acconmmodati on and extract excessive rent froma needy and
hel pl ess tenant. The stipulation in the contract of tenancy
for paynent of higher rent would in such a case be clearly
in contravention of sub-s. (1) of s. 7 and would be null and
void wunder s. 7, sub-s. (3). But what happens if the fair
rent fixed is higher than the agreed rent? Can the |andlord
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claimto recover such fair rent fromthe tenant, overriding
the contract of tenancy which provides for paynent of |esser
rent? We do not think so. There is nothing ins. 7 or in
any other provision of the Tam | Nadu Act 18 of 1960 which
can by any process of construction be read as authorising
the landlord to override the contract of tenancy and claim
fair rent higher than the agreed rent fromthe tenant. | f
the legislative intent were that, even though the contract
of tenancy is subsisting, the |andlord should be entitled to
recover fair rent higher than the agreed rent, we should
have expected the Legislature to say so in so many ternms,

as it has done ins. 7, sub-s. (1), cl. (a) when it wanted
the landlord not to be able to recover the agreed rent where
it is in excess of the fair rent. It may no noted that
whenever the Legislature intended to confer on the |landlord
a right to recover any anount. which he would not otherw se
have under the contract or the general law, the Legislature
has done so in clear and specific |language as in s. 6 of the
Act . But here we do not find any such provision, ei t her
express or necessarily inmplied. W may also profitably com
pare the |language of the provision'ins. 3, sub-s. (5).

There it is provided that "the reasonable rent fixed by the
aut hori sed officer-shall be subject to such fair rent as may
be fixed by the Controller”. The words "subject to" clearly
take in both kinds of ‘cases, where the fair rent fixed is
hi gher as well as |ower than the reasonable rent. ins. 7,

sub-s. (1), cl. (a), however the Legislature has departed
fromthis phraseol ogy and i nstead of saying that the agreed
rent shall be subject to the fair rent or the rent payable
by the tenant shall be the fair rent, the Legislature has
nerely laid an enbargo on the landlord prohibiting himfrom

recovering anything in excess of the fair rent. This provi-
sion is clearly, without doubt, restrictive in character. it
is not an enabling provision enpowering the Ilandlord to
recover the fair rent where it is higher than the agreed
rent. But quite apart fromthese considerations, there is
i nherent evidence in s. 7 itself ‘which strongly reinforces
our interpretation and that is to be found in sub-s. ' (3).

That sub-section says that any stipulation in. contravention
of sub-S. .shall be null and void. If, therefore, there is
a stipulation in the contract of tenancy for payment of rent
higher than the fair rent, it would be invalid. , Such a
stipulation woul d not be enforceable by the |andlord agai nst
the tenant. Only the fair rent would be payable by the
tenant. |If, however, there is a stipulation for paynent of
rent which is less than the fair rent, it would not- be in
contravention of sub-sec. (1) and hence woul d not be
i nval i dated by sub-s. (3) but would remain
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enforceable and binding on the parties and if that ~be so,

the landl ord would not be entitled to claimthe fair rent in
breach of such stipulation. Section 7, sub-s. (3) 'clearly
indicates that the stipulation in the contract of tenancy as
regards rent is overridden only where the fair rent is  less
than the agreed rent and not where it is higher than the
agreed rent. This is the only rational construction which

in our opinion, can be placed on the relevant provisions of

the Act relating to control of rent. It is not only
conpel l ed by grammar and | anguage, but al so accords with the
broad general considerations we have al ready di scussed. It

is difficult to believe that the Legislature should have
chosen to interfere with contractual rights and obligations
in favour of the landlord who is ordinarily, in view of the
acute shortage of housing accommodation, in a stronger and
nore donminating position than the tenant qua bargaining
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power. The Legislature while enacting a social |egislation
could not have intended to confer on the landlord a new
right of action a right to override the contract of tenancy
and to inpose a greater burden on the tenant than that
permtted wunder the contract of tenancy. It would be a
startling proposition to assune that the Taml Nadu
Legislature was so solicitous of the welfare of the
| andl ord, who is adnmittedly, as a class, stronger party and
much nore favorably situated in respect of bargaining power
than the tenant, that it enacted a provision in the Act for
relieving the |l andl ord agai nst the consequences of an unw se
contract entered into by himw th open. eyes. To take such
a viewwould be to pervert the legitimate end of a socia
| egi sl ati on and proselytise its true object and purpose.
These considerations inpel us to the conclusion that the
Legi slature could not have. intended that the [landlord
should have the right to apply for fixation of fair rent
during ~the subsistence of the contractual tenancy. If it
was not ‘the-intention of the Legislature to benefit the
l andl ord " by giving hima right to override the contract of
tenancy and claimfair rent higher than the agreed rent from
the tenant during the subsistence of the contractua
tenancy, it must follow a fortiorari that it could not have
been intended by the Legislature that the Ilandlord should
have the right to apply for fixation of fair rent whilst the
contract of tenancy is subsisting. Having regard to the
basi ¢ character of the statute as a rent control |egislation
and the scheme of its provisions and reading 's. 4, sub-s.
(1) inits contextual setting and in the |light of the other
provisions of the statute, the conclusion “is inescapable
that the word "landlord  in s. 4, sub-s. (1) isused in a
limted sense and it does not include contractual |andlord.
The landlord is not given the right to apply for fixation of
fair rent during the subsistence of the contractual tenancy.
It is only when the contract of “tenancy is lawfully
determ ned that he becones entitled to, apply for fixation
of fair rent, for it is only then that he can recover fair
rent higher than the agreed rent fromthe statutory tenant,
there being no contract of tenancy to bind himdown to the
agreed rent.

We were referred to certain decisions of this Court relating
to the interpretation of the provisions of various Rent
Control Acts dealing with the eviction’ of tenants. Sone of
t hese deci si ons have
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already been noticed by us earlier while discussing the
general object and intendnment of Rent Control Acts. They

have no direct bearing on the determ nation of the question
before us, but they do | end sonme support to the view we are
taking as to the interpretation of the word 'l andlord' /in s.
4, sub-s. (1). These decisions which are given in-reference
to Rent Control Acts of Maharashtra, Gujarat, Wst Benga
and Madhya Pradesh, clearly establish that the Rent Contro
Acts do not give aright to the landlord to evict a
contractual tenant without first determ ning the contractua

t enancy. So long as the contractual tenancy subsists, the
tenant does not need protection because he cannot be-evicted
in breach of the "Contract of tenancy. It is only after the

contract of tenancy is determned and the | andl ord becones
entitled to the possession of the prem ses, that the tenant
requires protection and it is there that the Rent Contro
Acts step in and prevent the landlord from enforcing his
right to possession except under certain conditions. The
Rent Control Acts do not confer on the landlord a new right
of eviction, but nerely restrict his existing right to
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recover possession under the contract or the general |aw
The | andl ord cannot, therefore, sue for recovery of

possessi on on any of the grounds recognised as valid by the
Rent Control Acts wunless he has first deternmined the
contractual tenancy of the tenant. This view which has-
been taken by the decisions of this Court in regard to the
Rent Control Acts of Maharashtra, Gujarat,, Wst Bengal and
Madhya Pradesh, applies equally in regard to the Tam| Nadu
Act 18 of 1960. It is true that the H gh Court of Madras
took a different viewin R Krishnanurti v. Perthasarthi (1)
in regard to the Madras Buil dings (Lease and Rent Control)
Act’ 1945 which was in nmaterial respects in al nost
identical terns as the, Tam | Nadu Act 18 of 1960 and held
that s. 7 of that Act, corresponding to s. 10 of the present
Act, had its own schene of procedure and there was no
guestion of any attenpt .to reconcile that Act wth the
Transfer of Property Act and an application for eviction
coul d, therefore, be nmade under that Act w thout term nating
the contractual tenancy of the tenant. But 1in Manujendra
Dutt. v.. Purendu Prosad Roy Choudhury & ors.(2) this
deci sion —of the Madras High Court was expressly overruled
and held not to be correct law by this Court. The argunent
on behalf of the respondents was that the observation of
this Court disapproving the view taken by the Mdras High
Court was a casual observation made without examining the
schene of the Madras /Act and no validity could attach to it.
We fail to see-how such an argunment can possi-bly be advanced
with any degree of plausibility. It is clear fromthe dis-
cussion of the Madras decision which we find in the judgnent
of Court that the attention of this Court was specifically
directed to the reasoning of the Madras decision which
proceeded on the basis that s. 7 of the Madras Act had its
own self-contained schenme which excluded the Transfer of
Property Act and it was because this Court found the
reasoning to be incorrect, that it held that the WMadras
deci sion was not good law. It would not be fair to  presume
that this Court cavalierly overruled the WMadras /decision
wi thout applying its mnd and caring to exam ne the schene
of the Madras Act.

(1) A 1.R 1949 Mad. 780.

(2) [1967] 1 S.C R 475
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Such a charge cannot be nade nerely because this Court did
not elaborately discuss the nmerits of the Madras decision
but disposed it of in a fewwrds. The ~brevity of the
di scussion does not signify casual ness or lack of proper
consi deration. W rnust, in the circunmstances; hold that the
observation of this Court that the Madras deci si on cannot be
regarded as good |aw was a deliberate and considered / pro-
nouncenent and the view taken by this Court in regard to the
Rent Control Acts of Maharashtra, CGujarat, Wst Bengal and
Madhya Pradesh must equally prevail in regard to the @ Tam|l
Nadu Act 18 of 1960.

We may point out that in any event we do not find any cogent
reason to question the validity of the observation nade by
this Court disapproving of the Madras deci sion. W are
wholly in agreement with that observation as we do not see
any material difference between the | anguage and the schene
of s. 10 of the Tami| Nadu Act 18 of 1960 and the I anguage
and scheme of the correspondi ng provisions of the other Rent
Control Acts which cane to be construed by this Court. The
only distinctive feature which could be pointed out on
behal f of the respondents was the provision in s. 10, sub-s’
(3), cl. (d). But that provision does not nake any materia
di fference because all that it provides is that though, in a
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case where the tenancy is for a specified period and it 1is
determ ned by forfeiture before the expiration of the term
the landlord would have been, but for cl. (d), entitled to
recover possession of the building under cls. (a), (b) or
(c), he shall be precluded from doing so until t he
expiration of the period for which the tenancy was created.
If there is any other ground available to himfor claimng
possession, for exanple, a ground specified in s. 10, sub-
s. (2), he can seek to recover possession on that ground and
cl. (d) would not afford the tenant any protection. But cl
(d) would stand in the way of the landlord, if possession is
sought on any of the grounds set out in cls, (a), (b) and
(c). The object of cl. (d) clearly is that even though the
tenancy has come to an end by forfeiture and the 1landlord
has becone entitled to the possession of the building under
the general law, the tenant shall be protected from
eviction on any of ‘the grounds set out in cls. (a), (b) and
(c) so long as the period for which the tenancy was created
in his favour has not a expired, This construction receives
consi derabl e support fromthe tact that the Legislature has
used the words "before the expiry of such period" and not
the words "before the determination of the tenancy" to
indicate the length of time for which protection is given to
the tenant under cl. (d).. We do not therefore think that it
would be right to infer fromcl. (d) that, save in cases
falling within that provision, the landlord would be
entitled to apply for possession under sub-s.” (2) or sub-cl
(3) of s. 10 without determi ning the tenancy of the tenant.
There can be no doubt, having regard to the judicia
pronouncenments of this Court, that the word *landlord in s.
10 of the Tam | Nadu Act 18 of 1960 :is used in a Ilimted
sense to refer only to a |andlord whohas termnated the
tenancy of the tenant and does not -include a contractua
landlord. if the’ word ’'landlord” in s. 10 is  found
subjected to a limtation excluding a contractual |andl ord,
it forms a strong argument for subjecting the wor d
"landlord” in s.4.,sub-s.(1) alsoto the like limtation
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It may also be noted that, whatever be the correct
interpretation of the word 'landlord’ ins. 1O it is clear
fromthe decisions of this Court in regard to the other Rent

Control Acts. that it is not at all wunusual,, having regard
to the object and purpose of Rent Control |legislation, to
read the word ’'landlord in alinmted. sense so as 'to

exclude contractual |andlord and we are therefore not ~doing
anything startling or extraordinary but nmerely foll owing the
pat h eked out by the decisions of this Court when we place a
[imted nmeaning on the word 'landlord in s. 4, [(sub-s.. (1)
whi ch  woul d excl ude contractual landlord. That is in /fact
in conformty with the object and purpose of the Tami | Nadu
Act 18 of 1960, which, to quote the words used by this Court
in P.J. Irani v. State of Madras (1) in reference to the
earlier Taml Nadu Act 25 of 1949 which was in nmateria
respects in identical terms as the present Act, is intended
to protect "the rights of tenants in occupation of buildings
from being charged unreasonable rates of rent" and not to
benefit | andlords by conferring on thema new right against
tenants which they did not possess before.

Since we are of the viewthat it is not conpetent to the
landl ord to apply for fixation of fair rent under s. 4, sub-
s. (1) during the subsistence of the contractual tenancy, we
set aside the decision of the H gh Court of Tanmi| Nadu which
has taken the viewthat the Controller has jurisdiction to
entertain the application of the respondents and allow G vi
Appeal No. 50 of 1968. There will be no order as,. to costs
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al | throughout.
ORDER

In accordance with the opinion of the majority, the appeal

is disnmissed. The appellant wll
S.B. W

(1) [1962] 2 S.C. R 169.
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pay the respondents costs.




