http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 15

CASE NO. :
Appeal (civil) 4147 of 2003

PETI TI ONER
V.C., Banaras Hi ndu University & Os.

RESPONDENT:
Shri kant

DATE OF JUDGVENT: 12/05/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGVENT

Wth Cvil Appeal No.248 of 2004
S.B. Sinha, J.

Banaras Hi ndu University was constituted under the Banaras
H ndu University Act No. XVI of 1915. ('the Act’). The Act contains
constitution of various bodies functioning thereunder. Section 10 of the
Act, inter alia, provides for constitution of an Executive Council as an
executive body to be in-charge of the nmanagenent and admi nistration of
the revenue and property of the University and conduct of al
administrative affairs thereof, not otherw se provided for.
Section 17 of the Act |ays down the node and manner i n which
the Statutes of the University are to be framed subject to the provisions of
the Act which includes all appointnents, powers, duties and affairs of the
University. Section 18 of the Act provides for ordi nance maki ng power in
respect of the matters enunerated thereunder, which would be subject to
the provisions of Section under the Statute.

Dr. Shrikant, the Respondent herein, was appointed as Lecturer in
Opht hal nol ogy, Institute of Medical Sciences, Banaras Hi ndu University,
Varanasi. His wife was al so enployed in the said University. She applied
for and was awarded a Conmonweal th Fel | owshipin United Ki ngdom
with effect from 1. 3.2000 to 28.2.2001. For this purpose, she made an
application for sanction of substantial |eave. The Respondent desired to
assist his wife in joining her fellowship as also to attend the Retina neeting
from7th to 9th April, 2000 at Frankfurt, Germany as well as the Annual
Congress of Royal College of Ophthal nol ogy at Harrowgate, United
Ki ngdom from 23-24th May, 2000. He, therefore, applied for the foll ow ng
categories of |eave :

"(i) Conpensat oryl eave V026 1.3.2000 to 30.4.2000
(i.e. Leave in lieu of duties performed on off-
days, holidays and vacati ons)

(ii) Sunmer vacation leave - 1.5.2000 to

9. 6. 2000

(iii) Conpensatory | eave V026 10.6.2000 to
30.6.2000 (i.e. Leave in lieu of duties
performed on off-days, holidays and
vacations)"

Recommendat i ons were nmade and forwarded on 21.2.2000 by the
Director of the Institute being the Head of the Department, who was the
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only conpetent authority under O dinance No. 43 E of the O dinance of
the University with the foll owi ng endorsenents:

"(i) the informati on gi ven above has been
checked fromthe docunent/records and
found correct.

(ii) The exam nation, teaching and other allied
wor ks of the departnment will not suffer and
| eave i s reconmended. "

The purpose of the Respondent’s visit had been shown as
"Personal & Scientific". Charge was handed over by the Respondent to Dr.
O P. Maurya. The application filed by the wife of the Respondent was
sanctioned on 28.2.2000. Respondent and his wife left for United
Ki ngdom wi t hout express sanction of |eave and wi thout the perm ssion of
the Vice Chancellor. The Respondent was asked to join his duties by the
Regi strar ‘of the University by a notice dated 24.3.2000 with a further
direction to show cause as to why action be not taken against himfor his
al | eged acts of misconduct. According to the Respondent, he received the
said letter only on or about 31.3.2000. He replied thereto on 12.4.2000.
However, the University by an order dated 18.4.2000 asked the
Respondent to submit his reply again by 5.5.2000 failing which he would
be deened to have abandoned his service with effect from 1. 3.2000. By
another O fice Menp dated 4.5.2000, the Respondent was asked to join his
duties by 17.5.2000, inter alia, on the prenmise that his earlier reply had not
been found to be satisfactory. It was stated therein that he woul d be
deenmed to have abandoned his services with effect from 1.3.2000 if he
does not respond to the said notice, inter alia, on the prem se that the
Respondent had failed to conply with the orders requiring himto report
back to his post, the service of the Respondent was terninated by an order
dated 3.5.2000 passed by the Vice Chancellor of the University with effect
from1.3.2000. An office menp was prepared in relation thereto on or
about 20/22.5.2000, which was received by the Respondent on 31.5.2000.
The Respondent sent a letter intimating the Registrar that on account of
peak sumer season, Air reservation was not avail able before 19. 6. 2000
and he would report for duty by 21.6.2000. The Respondent cane back to
India and submitted his joining report on 21.6.2000, which was not
accepted by the Registrar stating that he had abandoned his service from
1.3.2000 and the Institute had al ready taken a decision in'that behalf.

The Respondent filed a wit petition before the H-gh Court of
Al | ahabad, which was di sposed of by an order dated 14.7.2000 directing
the Vice Chancellor of the University to consider the said representation
synpathetically and for a period of six weeks the inpugned order dated
20/ 22.5.2000 was stayed. Pursuant to and in furtherance of the said
direction, the Respondent filed a representation expl aining the
ci rcunst ances under which he had to remain absent. from his duties. He
was given a personal hearing. However, by an order dated 7.8.2000, the
Vi ce Chancellor refused to recall his order and opined that the Respondent
had gone abroad in a pre-planned manner. A second wit petition was filed
by the Respondent assailing the said order dated 7.8.2000 and
20/ 22.5.2000. An interimorder was passed therein on 31.8.2000 by the
Hi gh Court granting a conditional stay of the order of term nation directing
that the Respondent may be allowed to join his duties but he woul d not
claimany salary till the wit petition was decided. The said wit petition
was disnmissed by an order dated 15.2.2001 on the prenise that the
Respondent can avail an alternative remedy by making a representation to
the Executive Council of the University. The Respondent filed a
representati on pursuant thereto before the Executive Council on 15.3.2001.
However, the natter was not placed before the Executive Council for a
long tine and ultinmately he filed a Contenpt Petition

It is not in dispute that the Executive Council adopted a resolution
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on 8.1.2003 although the sane was confirned | ater on

By reason of the inpugned judgnment, the H gh Court allowed the
wit petition in part directing that the order of termnation of the
Respondent was bad in | aw but denied himthe back wages. Both the
parties are, thus, before us.

Before we advert to the rival contentions raised before us, we may
noti ce some of the notifications issued by the Executive Council of the
University. The Executive Council purported to be taking note of the
ranpant practice by the faculty menbers availing | eave including | eave for
goi ng abroad w t hout prior sanction/perm ssion of the conpetent authority,
in violation of the provisions of the leave rules and instructions issued
fromtinme to time took a decision that the Head of the Departnment should
not allow the faculty Menbers to avail |eave w thout prior sanction and
perm ssion of the Vice Chancellor irrespective of the nature of |eave
applied for (including vacations), failing which the same woul d be
consi dered as "misconduct” and action shall be initiated as per rules.

Yet ‘agai n the Executive Council considered the question of taking
di sciplinary action agai nst the enployees for having gone abroad w t hout
the perm ssion/sanctioned | eave and for taking action agai nst those who
have overstayed w thout the prior approval and w thout the prior
perm ssion of the University. In order to curb the said practice, the
Uni versity decided that services of those enpl oyees, who overstayed
wi t hout prior permission for nore than 45 days fromthe date of issue of
the notice by the University, would be "abandoned as per existing rules"
(sic for deened to be abandoned).

M. Dw vedi, learned counsel appearing on behalf of the Appellant
submitted that the University, having regard to the provisions contained in
Section 10 as al so the O di nance naki ng power, could have passed an
execution instruction creating a legal fiction that any menber of faculty
who wants to go abroad w thout the permission of the Vice Chancellor or
wi t hout obtaining | eave woul d be deened to have abandoned his service. It
was further submitted that having regard to the fact that the H gh Court had
directed the Executive Council to dispose of the Respondent’s
representati on which havi ng been done by resolution dated 9.1.2003 and the
sane havi ng been confirmed on 23.3.2003 and the sane havi ng not been
chal l enged by the wit petitioners, the inpugned judgnent cannot be
sustained. It was next contended that the Hi gh Court admittedly proceeded
on the basis that the Respondent is guilty of msconduct and in that view of
the matter, no direction for his reinstatenent in services w thout back wages
coul d have been issued and, therefore, it was necessary for it to arrive at a
finding that the puni shment awarded by the University was shockingly
di sproportionate. In any event, the H gh Court should have renitted the
matter back to the disciplinary authority for inposing appropriate
puni shment on the Respondent.

M. Jai deep CGupta, |earned senior counsel appearing for the
Respondent, on the other hand, submitted that the University admttedly
did not proceed on the basis that the Respondent conmitted an act of
m sconduct. The question, according to M. Cupta, on the aforenmentioned
prem se is as to whether the circulars dated 5/10,1990 and 25.03.1998 on
the basis whereof the Respondent has been held to have abandoned his
services are valid in | aw and whet her the post-decisional hearing given to
the Respondent pursuant to the direction of the Court can be said to be fair
and reasonabl e.

According to the | earned counsel, by reason of the inpugned

circulars, the Vice Chancell or had not been conferred with the power to

decl are the services of an enployee of the University have been

abandoned. The circulars are invalid beyond the Statute maki ng power

under the Act. Even if it be held that the said circulars were valid in | aw
the principles of natural justice were required to be conplied wth.
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Determ nation of the matter fairly and in good faith was furthernore a pre-
condition for exercise of such power; but as would appear fromthe fact of
the present case, the Respondent cannot be said to have been fairly dealt
with by the statutory authorities.

The University is a creature of the said Act. It can make statutes
and ordi nances by way of subordinate legislation to deal with the subjects
enunerated therein. Statute 20 provides for the "Penalties and Disciplinary
Authorities". It covers nminor and najor penalties. Statute 21 |ays down
power upon the authorities to inpose mgjor penalties. In terns of Statute
21.1, the Executive Council is conpetent to inmpose any of the penalties
specified in Rule 20 on an enpl oyee. Statute 22 directs a disciplinary
authority to institute disciplinary proceedi ngs agai nst any enpl oyee on
whom t he di sciplinary authority was conpetent to inpose under those
rules; Statute 23 lays down the procedure for inposing penalties. Statute
23.1 provides that "no order inposing any of the penalties specified in
clauses (v) to (ix) of rule 20 shall be made except after an enquiry held as
may be in the manner provided in the said rule and rule 24. Statute 31
provi des that for pressing all egations of m sconduct against a teacher, he
may be pl'aced under suspensi on. However, C ause (b) of Statute 31
provi des “Notwit hstandi ng anything contained in the terns of his contract
or service or of his appointnent, the Executive council shall be entitled to
renove a teacher on the ground of m sconduct"”.

Ordi nance 10.1 provides as under:

"10.1 Renoval of enpl oyees of the University
shal | be regul ated as per Statute 31 for teaching
staff and Statute 32 for all enployees of the

Uni versity ot her than teachers:”

Admittedly, the procedure |aid down for inposition of major
penalty had not been followed in the instant case. The Respondent, thus,
had not been proceeded agai nst for comm ssion of any mi sconduct. The
sol e question, which, therefore, arises is as to whether in the facts and
circunstances of this case, the notification could be invoked agai nst the
Respondent .

Al though in the application for grant of special |eave to appeal, it
is stated that various circulars/letters were i ssued upon adopting resol utions
by the Executive Council but before us only two notifications have been
produced. The first one was issued on 5-10/9/1990 whereby and
wher eunder the existing Cause of 10.5 of the O di nance stood anended in
the follow ng terns:

"10. 5. VWhenever a teachi ng/ Non-t eaching
enpl oyee fails to return to the University within
forty five days of the expiry of |eave duly granted
to him his services shall be deemed to have been
abandoned by himfromthe date the | eave expires.

Provi ded that the Executive Council on good cause
bei ng shown by the concerned enpl oyee may

wai ve the abandonment on such terms as the
Counci | may decide."

We have noticed hereinbefore that a notification was issued on
25.3.1998. The said notification was purported to have been in terns of a
resol uti on adopted by the Executive Council in its meeting held on August
13-14 & Cctober 12-15, 1997 (E.C. R No.514, Corrected under E.C R
No. 577 of February 28 - March 1 & 2, 1998). The resolution of the
Executive Council had not been produced before us. However, a bare
perusal of the said purported notification dated 25.3.1998 would clearly
show t hat the Executive Council had in the said neeting been only




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

15

consi dering the question of taking disciplinary action agai nst the

enpl oyees for having gone abroad wi thout the perm ssion or wthout the
sanctioned | eave and those who have overstayed w thout the prior approva

of the University. Although, leaving the institution w thout the prior
perm ssion of the Vice Chancellor would fall within the purview of

m sconduct; availing of |eave undisputedly would be governed by the | eave
Rul es framed by the University. Proceeding on |eave w thout the sane

bei ng sancti oned or overstaying after the period of sanctioned | eave is
over, would undisputedly conme within the purview of the term

"m sconduct ' . It is, however, true that only because the action on the part
of the enployee to avail |eave w thout any prior sanction thereof or
overstay despite expiry of the period of |eave, would anmount to

m sconduct, the statutory authorities would not be denuded with power to
nake an appropriate statute that in certain situation the enployee would be
deened to have abandoned his services. However, such a provision could

not be |aid dowmn by an executive direction. Matter relating to cessation of
enpl oyment is governed statute and ordi nance. Any matter touching the

said subject, thus, nust be provided for by a subordinate |egislation, i.e.
either by fram ng a statute or an Ordi nance. There cannot be any doubt
what soever that a statute could only be nade in the manner |aid down

under the Act.~ Fromthe notification dated 25.3.1998, it appears that by
reason thereof, the Executive Council did not propose to make any

amendment to the existing ordi nance nor intended to | ay down any new

law. Those matters, which are enunerated in Sections 17 and 18 of the

Act, could be dealt with only in the nanner |laid dowmn thereunder. It is not
di sputed that the matters relating to terns and conditions of services, as
al so disciplinary action, are governed by the statute/Ordinance. |In fact, no

provision relating to abandonnent of service has been inserted in the
ordi nance as had been done by way of Clause 10.5 in ternms of notification
dat ed 5-10/ Sept ember 1990. 1t, however, stands admitted that the said
ordinance is not attracted inthe instant case.

We, therefore, are required only to consider as to whether the
notification dated 25.3.1998 is attracted in this case. The said notification
was issued only by way of guidelines. It is sub-divided into two parts;
whereas the first part provides for consequences of overstay w thout
perm ssion for nore than 45 days at different points of tinme, the second
part relates to the enpl oyees who have overstayed wi thout perm ssion for
nore than 45 days fromthe date of issue of the University resolution
Only in regard to the second part, it was stated that the services of such
enpl oyees "woul d be abandoned as per the existing rules".

The expression "existing rules’ indisputably would mean the procedure
| aid down under the rules, i.e., in terns of the provisions of the Statute or
Ordi nance, which as indicated herei nbefore lay down matters relating to
initiation of disciplinary action agai nst the enpl oyees.

The Executive Council, the Vice Chancellor or any other
authority, who are creatures of Statutes, nust act wi thin the four-corners
thereof. They were also required to foll ow the procedure |aid down for
initiation of a disciplinary proceedi ng agai nst an enpl oyee.

Where a matter is covered by one or other clauses contained in
Section 17 or 18 of the Act any nodification/anendnment/substitution
thereof was required to be carried out strictly in the manner laid down
t hereunder. W have noticed hereinbefore that the Statute and the
Ordi nance not only deal with the manner in which the recruitment of a
faculty nember is to be carried out, but also |lay down the terns and
conditions of services, the manner, in which the proceeding for
conmi ssion of m sconduct by a delinquent officer, was to be initiated and
the puni shnments inposed. It was, therefore, inproper on the part of the
authorities including the Executive Council to create a new puni shnent or
create a new exit door for the enployees to throw himout of the services
of the University. It is in that sense the purported circulars issued by the
Registrar in ternms of the purported resolutions adopted in the neetings of
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the Executive Council or otherw se nust be held to be ultra vires. It will
bear repetition to state what can be the subject nmatters of the executive

i nstructions issued under Section 10 of the Act nust be those in respect
wher eof no specific provision exists in the Act, e.g., Sections 17 and 18 of
the Act.

In State of Madhya Pradesh & Anr. v. Ms. GS. Dall & Flour
MIlls [1992 Supp. (1) SCC 150], a three-judge Bench of this Court
opi ned: -

"\ 005The contention that "instructions" could not
override the effect of the statutory notification was
repel l ed by the court on the ground that the

validity and effectiveness of the instructions can be
supported by reference to Article 162 of the
Constitution as filling upa lack of guidelines in the
notification."

In DDA and Ors. v. Joginder S. Minga and Os. [(2004) 2 SCC
297], this Court categorically held:

"It is not a case where a conflict has arisen
between a statute or a statutory rule on the one
hand and an executive instruction, on the other.
Only in a case where a conflict arises between a
statute and an executive instruction, indisputably,
the former will prevail over the latter."

It was further noticed:

"Executive instructions can supplenent a

statute or cover areas to which the statute does not
extend. But they cannot run contrary to statutory
provisions or whittle down their effect."”

Even otherw se, the said purported notification dated 25.3.1998
does not and/or cannot create a new ni sconduct and/or provide for a | ega
fiction providing that the enpl oyee would be deened to have abandoned
his service. The said notification was issued for laying down certain
gui del i nes and, thus, by reason thereof no independent m sconduct could
be created. The purpose for issuing the said circular evidently was to | ay
down broad guidelines in regard to the quantum of puni shnent which
shoul d be inposed, as would be evident fromthe fact that Section (A)
thereof deals with the cases of those enpl oyees who had gone abroad
wi t hout prior permssion (which itself is a msconduct) and overstaying the
| eave for nore than 45 days. The quantum of puni shnent has been
specified for comm ssion of msconduct for the first, the second, the third
and the fourth tinme.

Section (B) thereof deals with the cases of those enpl oyees, who
have overstayed abroad without prior perm ssion for nore than 45 days
fromthe date of issue of the notice by the University, their services would
be treated to be abandoned as per the existing rules. The said notification is
vague and obscure. |t does not take into consideration the situation where
a person may | eave the canpus wi thout obtaining |eave. |f a person
conmits the same m sconduct by staying within India, although no |eave
has been obtai ned, he would not cone within the purview thereof but only
if he goes abroad and overstays, the circular letter would cone into play,
whi ch woul d nean that for initial stay he had the requisite perm ssion and
only in case of overstay he would be held to have not obtained any prior
perm ssion, and only in such an event, he would come within the purview
of the said provision. In terns of the said notification no |legal fiction is
created. Even otherwi se, no legal fiction in |law can be created by an
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administrative order. The circular letter states that the services of such
enpl oyees woul d be abandoned as per existing rules, which would nean

that there existed provisions in the rules |laying down the condition as to
when a person woul d be deemed to have abandoned the services.

Admittedly, no such rule exists.

Section (A) of the said notification, as noticed herei nbefore,
speaks of inposition of punishnent which ex-facie would nean inposition
of puni shment upon followi ng the existing rules. Section (B) of the said
circular cannot, thus, be given different neaning particularly when it
speaks of procedure |aid down as per the existing rules.

In any view of the matter in terns of the said notification dated
25.3.1998, no authority has been conferred upon the Vice Chancellor to

take such a decision. Significantly, even in the office orders dated
30/31.7.1997, 24.3.2000 issued to the Respondent, it was clearly stated that
the Respondent had conmitted a m sconduct by violating the University

Rul es. ~ By reason of the said notices, the Respondent had been asked to
show cause as to why action shoul d not been taken against himfor his

al | eged acts of nmisconduct. The Respondent in response to the said notices
submitted his reply which mght or mght not have been accepted, but by
reason thereof, the Vice Chancellor of the University could not have taken
a different stand while issuing office neno dated 18.4.2000 so as to say
that *he would be deened to have abandoned his services w.e.f. 1.3.2000.

It is significant to note that a copy of the said |etter was forwarded
to the Respondent at the address of his wife. According to the Respondent,
he did not receive the letter before 31.5.2000 but we are not concerned
t herewith.

Yet again, the Vice Chancellor, by office neno dated 4.5. 2000,
st at ed

"AND WHEREAS, the aforesaid Dr. Shri
Kant in the above mentioned comruni cation
finally prays for subm ssion to avail sumer
vacation and assures to join inmedi ately
thereafter.

AND WHEREAS, all the above facts show
that the aforesaid Dr. Shri Kant has admittedly
unaut hori sedly proceeded on | eave w t hout any
sanction and al so without perm ssion of the
conpetent authority, which is against the
Univesity rules and directives issued by the
University to regulate foreign visits.

AND WHEREAS the aforesaid Dr. Shri
Kant has not seriously taken note of ny earlier
order and failed to resunme duty in Institute of
Medi cal Sciences, Banaras Hi ndu University till
the date.

NOW THEREFORE, |, Y.C. Sinmhadri, vice

Chancel | or, Banaras Hi ndu University, after
considering the entire matter in details and on
nerit along with the reply of the aforesaid Dr. Shr
Kant, Reader, Departnment of Ophthal nol ogy,

Banaras Hindu University dated 12.4.2000, hereby
pass the follow ng orders:

(A That the aforesaid Dr. Shri Kant be clearly
i nfornmed that his explanation received vide

letter dated 12.4.2000, has been found highly
unsati sfactory.
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(B) That he be given the last and fina
opportunity to resunme his duties in Institute
of Medi cal Sciences, BHU on or before 17th
May, 2000. This is notw thstanding the fact
that ny earlier orders dated 23.3.2000
directing himto report for duty inmediately,
have not been conplied by him

(O That he be further inforned that in case he
does not report for duty on or before 17th

May, 2000, it would be presumed that he is

no nore interested in the University service

and his services shall be deemed to have

been abandoned by himwth effect from 1lst

March, 2000 without any further notice in

the matter."

I'n the said notice evidently the Vice Chancellor was not correct
when he stated that the Respondent had admittedly proceeded on | eave
unaut hori zedly. He may, however, be correct that the Respondent had |eft
wi t hout the perm ssion of the conpetent authority.

It is not disputed that ex-post facto permssion could al so have

been granted. Mreover, the said office neno does not in any way dea

with the Respondent’s contention that he shoul d have been granted | eave.

Why the Respondent’s application for grant of |eave had not been

favourably considered by the Vice Chancellor, is not known. The Vice

Chancel lor clearly framed an opinion that the Respondent has not obeyed

his directions and he had not seriously taken note of his order. The noti ce,
thus, speaks of a m sconduct.

It is furthernore evident that the Vice Chancellor in his notice

clearly denponstrated that he had nade up his mnd. He apparently had
arrived at a conclusion that the Respondent had comm tted m sconduct and
thus, it has to be inforned that his notice was issued by way of mnere
fornmality.

In the of fice meno dated 20/22.5.2000, the Vice Chancell or

reiterates that the Respondent woul d be deermed to have abandoned his
services and while doing so, his explanation has been found to be
unsatisfactory. The Respondent was fond to have not conplied with his
earlier direction but then again he was given an opportunity to resune his
duty on or before 17.5.2000 and despite the sane he did not joinhis duties.
He had gone to the extent of saying that the Respondent rust have pl anned
his visit much in advance.

Yet again the copies of the said Menbs were sent to the
Respondent’s permanent address or at the address of his wife.

We may, at this juncture, notice the office neno dated 7.8.2000.
The Respondent appeared to have been called upon to produce certain
docunents, which are as follows:

"1, Copi es of docunents in support of his
havi ng attended scientific deliberations
during the period of his stay abroad.

2. The details of the institutions/country and the
date of his visit to these institutions.

3. The certificate of having attended Frankfurt
Retina Meeting on 12th April, 2000.
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4, Certificate of having attended the Annua
Congress of Royal College of

Opht hal nol ogi sts at Harrogate, U. K along

with the details of his registration,

remttance of registration fee etc.

5. Copi es of docunents in support of his
wor ki ng as Honorary Fellow along with the
offer of the institution received fromthe
Institution concerned and your acceptance

t her et o.
6. Phot ostat copy of ‘his passport (all pages).
7. Any ot her rel evant docunments, if considered

necessary by him in support of the facts
mentioned in his representation dated 21st
July, 2000."

The Respondent had produced the docunents specified at Sr

Nos.1, 3, 4 and 6. So far as the document specified at Sr. No.5 is
concerned, the Respondent did not say that he had hel d any honorary
position or was working in the said capacity as such. The Respondent

bef ore us had nade 'an endeavour to tell his part of the story. W are,
however, not concerned therewith, as we are satisfied that froma perusa
of said Ofice Menp dated 7.8.2000, it is evident that the Vice Chancell or
had exceeded his jurisdiction in entering into the said question. An enquiry
was, thus, purported to have been initiated against the Respondent by the
said authority not for the purpose of finding out as to whether he had any
justification for leaving his place of work w thout obtaining the
sanction/perm ssion but as if he had otherwi se conmitted a grave

m sconduct. |If he had comitted m sconduct, indisputably, a disciplinary
proceedi ng shoul d have been initiated against him I|f no disciplinary
proceeding was initiated against-him the question of inposition of any
puni shment woul d not ari se. The Vice Chancel |l or was al so not authorized
therefor as it was the Executive council alone who could initiate a
departmental proceeding.

The Statute and the Ordi nance postulate that an order of term nation

of services could be passed only by the Executive Council and that too in
the event two-third of the Menbers were present and voted in support
thereof. Therefore, the Vice Chancellor had no say inthe matter. He was
nerely a nmenber of the Executive Council. He, thus, could not have
initiated any proceedi ng and i nposed any puni shnent on 't he Respondent.

We furthernmore fail to appreciate as to why, despite the High

Court’s order, the Executive Council could not di spose of the matter

qui ckly. Wy the matter had not been brought on the agenda by the Vice
Chancel l or at the first opportune nonent and why the matter had to be

adj ourned agai n and agai n has not been explained. “It may be that when the
matter was brought on the agenda of the Executive Council on 8.9.2003, it
purported to have approved the orders of the Vice Chancellor that the
Respondent woul d be deened to have abandoned his service wi th effect
from1.3.2000, but the sane did not receive the seal of finality as the

m nutes of the neeting had not been approved.

Mor eover, a bare perusal of the inmpugned orders, it would appear

that the Vice Chancellor of the University did not refer to the provisions of
the notifications issued fromtinme to time which would clearly go to show
that the University was not sure as to whether the Respondent has

conmitted a m sconduct or by leaving India without obtaining | eave, he

woul d be deened to have abandoned his service.

Al t hough, laying down a provision providing for deemed
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abandonnent from service may be permissible in law, it is not disputed

that an action taken thereunder nust be fair and reasonable so as to satisfy
the requirenents of Article 14 of the Constitution of India. |f the action
taken by the authority is found to be illogical in nature and, therefore,
violative of Article 14 of the Constitution, the same cannot be sustai ned.
Statutory authority may pass an order which may ot herw se be bona fide,

but the sanme cannot be exercised in an unfair or unreasonable manner. The
Respondent has shown before us that his | eave had been sanctioned by the
Director being the Head of the Department in terns of the |leave rules. It
was the Director/Head of the Departnment who coul d sanction the | eave.

Even the matter relating to grant of perm ssion for his going abroad had
been recommended by the Director. The Respondent states and it had not
been controverted that sonme other doctor was given the charge of his
duties. W have indicated sufficiently that the Vice Chancell or posed unto
hi nsel f a wong question. A wong question |eads to a wong answer.

When the statutory authority exercises its statutory powers either in

i gnorance of the procedure prescribed in |law or while deciding the matter
takes into consideration irrelevant or extraneous matters not gernane
therefor, 'he msdirects himself inlaw In such an event, an order of the
statutory authority nmust he held to be vitiated in law. It suffers froman
error of law

Such an errorof law is capable of being rectified by judicia
revi ew. Reasonabl eness in the order and/or fairness in the procedure
i ndi sputably can al'so be gone into by the wit Court.

We may notice a simlar provision being clause 76 of the Bihar
Servi ces Code, which reads as under

"Unl ess the State Governnent, in-view of the
speci al circunstances of the case, shall otherwse
determ ne, a government servant, after five years’
conti nuous absence fromduty, el sewhere than on
foreign service in India, whether with or w thout

| eave ceases t be in Governnent enploy."

The validity of the said Rule cane up for consideration before the
Pat na H gh Court in Sobhana Das Gupta v. The State of Bihar & Anr.
[(1974) PLJR 382], wherein the said Rule was struck down relying on Ja
Shanker v. State of Rajasthan [AIR 1966 SC 492] and Deoki nandan
Prasad v. State of Bihar [AIR 1971 SC 1409] stating
"I may first refer to the decision of the
Supreme Court in the case of Jai Shanker v. State
of Rajasthan (AR 1966 SC 492). Regul ation 13 of
Jodhpur Service Regulation fell to be considered in
that case. The aforesaid regul ati on was:
"An individual who absents hinmsel f without
perm ssion for one nmonth or |onger after the end of
hi s | eave shoul d be considered to have sacrificed
hi s appoi ntnment and may only be reinstated with
the sanction of the competent authority."
Considering this regul ation H dayatullah, J.
obser ved:
"Whi chever way one | ooks at the matter, the
order of the Governnent involves a termnation of
the service when the incunbent is willing to serve.
The Regul ation involves a punishment for
overstaying one’'s | eave and the burden is thrown
on the incunmbent to secure reinstatenent by
showi ng cause. It is true that the Government may
visit the punishnent of discharge or renoval from
service on a person who has absented hinsel f by
overstaying his | eave, but we do not think that
CGovernment can order a person to be di scharged
fromservice without at least telling himthat they
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propose to renove himand giving himan
opportunity of show ng cause why he shoul d not

be removed. If this is done the incunbent will be
entitled to nmove agai nst the punishnent for if his
pl ea succeeds, he will not be rempved and no

guestion of reinstatement will arise. It may be
conveni ent to describe himas seeking

reinstatenent but this is not tantanount to saying
that because the person will only be reinstated by
an appropriate authority, that the renoval is
automatic and outside the protection of Article
311. Arenoval is renoval and if it is punishment
for overstaying one’s | eave an opportunity nust be
given to the person agai nst . whom such an order is
proposed, no natter how'the Regul ati on descri bes
it. To give no opportunity is to go against Article
311 and this is what has happened here"

It may be nmentioned that this case arose out of a
suit where a declaration was sought that the

term nation of the service of the plaintiff was
illegal.

In the case of Deokinandan Prasad v. State of

Bi har. AIR 1971 SC 1409 the true effect of the
decision in Jai Shanker’s case was considered. A
reference was al so/'made to Rule 76 of the Bihar
Service Code. In this context it was observed:

"A contention has been taken by the

petitioner that the order dated August 5, 1966 s an
order removing himfromservice and it has been
passed in violation of Article 311 of the
Constitution, According to the respondents there is
no violation of Article 311. On the other hand,
there is an autonmatic termination of the petitioner’s
enpl oyment under Rule 76 of the Service Code. It
may not be necessary to investigate this aspect
further because on facts we have found that Rule

76 of the Service Code has no application. Even if
it is a question of automatic term nnation of service
for being continuously absent for over a period of
five years, Article 311 applies to such cases as is
laid down by this Court in (1966) 1 SCR 825 =

(AIR 1966 SC 492). In that decision this Court had
to consider Regulation No. 13 of the Jodhpur
Service Regul ations which is as foll ows:

"An individual who absents hinself wthout

perm ssion or who remai ns absent without

perm ssion for one month or |onger after the end of
his | eave shoul d be considered to have sacrificed
hi s appoi ntnment and may only be reinstated with

the sanction of the conmpetent authority.’

It was contended on behal f of the State of

Raj ast han that the above regul ati on operated
automatically and there was no question of

renoval from service because the officer ceased to
be in the service after the period nentioned in the
regul ation. This Court rejected, the said contention
and held that an opportunity nust be given to a

per son agai nst whom such an order was proposed

to be passed, no matter how the regul ation
described it. It was further held to give no
opportunity is to go against Article 311 and this is
what has happened here."

Therein, the law was laid down in the following terns :
"The consi deration on these two cases nakes
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it clear that in the circunstance as in the present

case, treating the petitioner to have ceased to be in

CGovernment enpl oy anmounts to her renoval, and

further that the said renoval w thout giving her an

opportunity is to go against Article 311 of the

Constitution. In the circunstances of the present

case, violation of Article 311 of the Constitution is

wit large. There can, therefore be no doubt that

the order under Annexure 2 is illegal, and the

petitioner cannot be deemed to have ceased to be

in Government enploy on the basis of the said

order or on the basis of Rule 76 of the Service

Code. "

The Respondent herein had filed four wit petitions. Sone interim

orders were al so passedin his favour. He did not get the benefit of any of
the said orders. In his fourth wit petition, the Executive Council was
directed to consider his case. ~It did not do so for nore than two years.
Wiy despite the H gh Court’s order, the Vice Chancellor failed to place

the matter before the Executive Council is not disclosed. The resolution of
the Executive Council dated 8/ 9th January, 2003 was also not final. The
same was placed before the H gh Court by way of a suppl enentary
counter-affidavit only on 23.3.2003 whereas the matter was heard much

prior thereto and the judgnent was reserved. Judgment was delivered on
25t h March, 2003 which again go to show that an attenpt had been made

by the University to stall the proceedi ngs before the H gh Court. Before us
only the University has taken a stand that even the Executive Council had
put its seal by way of approval of the order of the Vice Chancell or

As the initial order passed by the Vice Chancellor was wholly
wi t hout jurisdiction, the same-was a nullityand, thus, the purported
approval thereof, by the Executive Council would not cure the defect.

Even if we do not take into consideration the legality,

reasonabl eness or otherw se of the resolution of the Executive Comittee,
it is clear that so far as the order passed by the Vice Chancellor is
concerned, he failed to consider the question as to whether the Appell ant
was ot herwi se entitled to | eave.

The Vi ce Chancel | or appears to have nmade up his nind to inpose
the puni shrent of dism ssal on the Respondent herein. A post decisiona
hearing given by the Hi gh Court was illusory in this case.

In K 1. Shephard & O's. etc. etc. v. Union of India & Os. [AR
1988 SC 686], this Court held

"\005It is comon experience that once a deci sion
has been taken, there is tendency to uphold it and a
representation may not really yield any fruitfu

pur pose. "

{See also Assam Sillimanite Ltd. v. Union of India"-[(1990) 3
SCC 182] and H.L.Trehan v. Union of India [AIR 1989 SC 568].}

We have noticed hereinbefore that the nature of |eave, interalia,

was conpensatory one. Although it cannot be clainmed as a natter of right
but an enpl oyee who had worked during summer vacation woul d have a
legitimate expectation that he can avail the sanme. He was also entitled to
be granted detention | eave, unless thee exists a just reason to refuse the
same. W have noticed hereinbefore that the Head of the Departnent

granted the | eave and made recommendation for grant of perm ssion. The

Vi ce Chancel | or even did not consider the sane.

An order passed by a statutory authority, particularly when by
reason whereof a citizen of India would be visited with civil or evi
consequences must meet the test of reasonabl eness. Such a test of
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reasonabl eness vis-‘-vis the principle of natural justice nmay now be
considered in the light of the decisions of this Court.

The question came up for consideration before a three-Judge Bench

decision of this Court, in D.K Yadav v. JMA Industries Ltd. [(1993) 3

SCC 259], wherein enphasizing the requirenents to conply with the
principles of natural justice while ternminating the services of the

enpl oyees on the touchstone of Article 21 of the Constitution of India; it
was held that not only the procedure prescribed for depriving a person of
his livelihood nust nmeet the challenge of Article 14 but also the | aw which
will liable to be decided on the anvil thereof.

Here again, this Court opined that Article 14 requires that the
procedure adopted nust be just, fair and reasonable. It was furthernore
hel d :

"Article 21 clubs life with liberty, dignity of
person with neans of livelihood w thout which the

gl orious content of dignity of person would be
reduced t'o ani mal exi stence. ~ Wien it is

interpreted that the col our and content of

procedure established by | aw nmust be in

conformty with the nminimum fairness and

processual justice, it would relieve |egislative

cal | ousness despi sing opportunity of being heard

and fair opportunities of defence. Article 14 has a
pervasi ve processual potency and versatile quality,
equalitarian in its soul and allergicto
discrimnatory dictates. Equality is the antithesis
of arbitrariness.”

This Court opined that right to life enshrined under Article 21
woul d include the right to livelihood and thus before any action putting an
end to the tenure of an enployeeis taken, fair play requires that reasonable
opportunity to put forth his case is given and donestic enquiry conducted
conplying with the principles of natural justice.

In Uptron India Ltd. v. Shamrmi Bhan & Anr. [(1998) 6 SCC
538], this Court was considering the validity of the provisions of the
Standi ng Orders of the conpany containing a clause that services of the
wor kmen woul d be liable for automatic termnation. This Court opined that
if prior to resorting thereto an opportunity of hearing is not granted, such a
provi sion woul d be bad in | aw

The said | egal position was reiterated in Scooters India Ltd. v.
M Mhammad Yaqub & Anr. [(2001) 1 SCC 61], where again
requirenment to conply with the principles of natural justice was
hi ghl i ght ed.

The matter may, however, be different in a case where despite

havi ng been gi ven an opportunity of hearing, explanation regarding his

unaut hori zed absence is not forthcom ng or despite giving himan

opportunity to join his duty, he fails to do so, as was the case in Punjab &
Sind Bank & Ors. v. Sakattar Singh [(2001) 1 SCC 214].

In Lakshm Precision Screws Ltd. v. Ram Bhagat [(2002) 6
SCC 552], a Division Bench of this Court was considering clause 9(f)(ii) of
the Standi ng Orders which reads as under
"9.(f) Any worknan who,

* * *

(ii) absents hinself for ten consecutive working
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days wi thout | eave shall be deenmed to have |eft the
firms service without notice, thereby term nating
his service."

The workman therein offered an expl anati on and havi ng regard

thereto, the Labour Court came to the conclusion that the action of the
managenent in termnating the services of the workman therein was not
justified. Wen the matter reached this Court, it was opined: -

"Let us, therefore, analyse as to whether this
particul ar Standing Order in fact warrants a
concl usi on without anything further on record or to
put it differently \026 does it survive on its own and
that being a part of the contract of enpl oynment

ought to govern the situation as is covered in the
contextual facts."

Referring to the decisions noticed by us hereinbefore, it was held

"It is thus in this context one ought to read

the doctrine of natural justice being an inbuilt
requi renment on the /Standing Orders. Significantly,
the facts depict that the respondent workman

remai ned absent fromduty from 13.10.1990 and it

is within a period of four days that a letter was sent
to the workman informng himthat since he was
absenting hinself fromduty wthout authorized

| eave he was advi sed to report back within 48
hours and al so to tender his explanation for his
absence, otherw se his disinterestedness would
thus be presuned."”

The well settled principle of |aw 'as regards necessity to conmply
with the principles of natural justice was again reiterated, stating:-

"Arbitrariness is an antithesis to rule of I|aw,

equity, fair play and justice \026 contract of

enpl oynment there may be but it cannot be devoid

of the basic principles of the concept of justice.
Justice-oriented approach as is the present trend in

I ndi an jurisprudence shall have to read as an inbuilt
requi rement of the basic of concept of justice, to

wit, the doctrine of natural justice, fairness, equality
and rule of law "

A provision relating to abandonment of service cane up for
consi deration yet again in Viveka Nand Sethi v. Chairnman, J&K Bank
Ltd. & Ors. [(2005) 5 SCC 337] before a Division Bench of this Court.
This Court opined that although in a case of that nature, principles of
natural justice were required to be conplied with, a full-fledged
departnental enquiry may not be necessary, holding

"Alinmted enquiry as to whether the

enpl oyee concerned had sufficient explanation for

not reporting to duties after the period of |eave had
expired or failure on his part on being asked so to
do, in our considered view, anmounts to sufficient
conpliance with the requirenents of the principles

of natural justice."
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M. Dwi vedi placed strong reliance upon the decision of this
Court in Aligarh Muslim University v. Mansoor Ali Khan [(2000) 7
SCC 529]. In that case, interpretation of Rule 5(8)(ii) came up for
consideration which is in the following term:

"Rule 5(8)(ii) V026 An officer or other enployee who
absents hinmself w thout | eave or renains absent
wi t hout | eave after the expiry of the | eave granted

to him shall, if he is pernmitted to rejoin duty, be
entitled to no | eave all owance or salary for the
peri od of such absence and such period will be

debi ted against his | eave account as | eave without
pay unless his |eave is extended by the authority
enpowered to grant the leave. WIful absence from
duty after the expiry of |eave may be treated as

m sconduct for the purpose of clause 12 of Chapter
IV of the Executive Ordi nances of AMJ and para

10 of Chapter 1X of "Regul ati ons of the Executive
Counci | ."

It was held that a show cause notice and reply woul d be necessary.
If no show cause notice had been given, this Court held that the principles
of natural justice would be held to be conplied with.

This Court, however, in the special facts and circunstances of

this case and particularly in viewof the fact that admittedly | eave was
initially granted for ‘a period of two years and an application for extension
t hereof was made by the Respondent therein for a further period of three
years which was acceded to only for one year, this Court opined that on the
adnmtted facts, the absence of a noticeto show cause woul d not make any

di fference as the enpl oyee adnmittedl y continuing to live in Libya, the

ext ensi on of |eave sought for was bound to be refused.

The parties in this case proceeded on the basis that it was not a
case of msconduct. The Hi gh Court, therefore, in our opinion, wongly
arrived at the conclusion that the Respondent was guilty of misconduct. In
that view of the matter, it is also not necessary for us to advert to the
qguestion as to whether in the facts and circunstances of this case, the Hi gh
Court could have directed nodification.in the quantum of puni shrment
wi thout arriving at a finding that the same was shocki ngly di sproportionate
to the gravity of the charges nmde agai nst the Respondent herein

The fact situation obtaining in this case is entirely different. Not only
the Respondent made all attenpts to join his duties, but, the situation
prevented himfrom doi ng so beyond his control. Furthernore, in this case,
the Vice Chancellor had no jurisdiction at all. | Even the notification dated
25.03. 1998 had no application

For the reasons abovenentioned, we do not find any nerit in the

appeal filed by the University. However, so far as appeal of the Respondent
i s concerned, although the conduct of the University is deplorable having
regard to the fact that the Respondent has suffered a lot and has not been
allowed to join his duties for a long tinme and keeping in view the facts and
circunst ances of this case, we are of the opinion that his back wages shoul d
be restricted to 75% The Respondent shall also be entitled to costs of the
appeal. Counsel’s fee is assessed at Rs. 10,000/ -.

In the result, Cvil Appeal No. 4147 of 2003 is dism ssed whereas
Cvil Appeal No. 248 of 2004 is allowed in part.




