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R C. LAHOTI CJ & C. K. THAKKER & P. K. BALASUBRAMANYAN

JUDGVENT:
JUDGVENT

C. K. Thakker, J.
Leave granted.

The present appeal i's filed against the judgnent and order passed by the

H gh Court of Madhya Pradesh at Jabal pur in Second Appeal No. 396 of 1998
by which the H gh Court confirmed the judgnent and order passed by the
Court of First Additional District Judge, Hoshangabad in Cvil Regul ar
Appeal No. 1-A of 1997, setting aside the judgnent and decree passed by the
Court of First Cvil Judge, Cass I, Hoshangabad in Cvil Suit No. 31-A of
1991.

To appreciate the controversy raised inthis appeal, few relevant facts may
be not ed.

Ramadhar - appell ant herein purchased a house beari ng Minicipal Ward No.

80, Sheet No. 34 situate at Mhalla Gnaltoli in Hoshangabad (M P) by a

regi stered sal e-deed dated February 23, 1981 fromone Hiralal Babulal for a
consideration of Rs. 12,000. In the said deed it was expressly nentioned
that Hiralal was the absolute owner of the property and he had full rights
to sell the house. It was also stated that in future if any of his brothers
or legal representatives would nmake any claimor raise any dispute or the
pur chaser woul d be di spossessed, the seller would pay conpensation, dameges
and costs to the buyer. It was the case of the appellant that Ganpat,
brother of H ralal and Bhagwandas (respondent herein) claimed that Hiral a
did not have the right to sell the house inasnuch as it was the ancestra
property of their famly and was not self acquired property of 'Hiralal:
According to the appellant, both, Ganpat and Bhagwandas t ook forcible
possessi on of sone portion of the house on the southern side of the
property conprising of Dhalia (roofed house) and adjoining Angana (open

| and) . Ganpat al so constructed Chhapri (thatched roof) thereon. The
appel l ant, therefore, was constrained to file Cvil -Suit No. 40-A of 1982
in the Court of Civil Judge, Cass |Il, Hoshangabad agai nst Hiral a

(vendor), Ganpat and Bhagwandas (respondent herein) for possession and
renoval of unauthorized encroachment. A witten statement was filed by
Hiralal (vendor) admitting the claimof the plaintiff. So far as Ganpat and
Bhagwandas are concerned, they filed joint witten statenment contending
that the property was joint famly property and Hiralal had no right to
sell it to the plaintiff. The sale deed executed by Hiralal was, therefore,
illegal, void and inoperative. The Trial Court framed necessary issues on
the basis of pleadings of the parties and held that Hiralal was absol ute
and full owner of the property and he had right to sell it to the
plaintiff. Accordingly, the sale by Hralal in favour of the plaintiff was
held | egal, valid and in accordance with law. As to possession of defendant
Nos.1 and 2, the Court held that defendant Ganpat was found to be in
possession of the suit |and but he could not produce any evidence to show
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as to how his possession could be said to be |awmful. Ganpat was, therefore,
held to be in unlawful and unauthorized possession of property and was
ordered by the Court to handover possession of Chhapri to the plaintiff.
Thus, a decree was passed agai nst him

Regar di ng def endant Bhagwandas, the Court found that he was occupying the
property as a tenant and was paying rent of Rs.10 per nonth to Hralal. He
had al so constructed Chhapri and Dhalia. Bhagwandas was paying rent to
original owner Hiralal. Since plaintiff-Ramadhar purchased house from
Hiral al , Bhagwandas became tenant of Ranadhar and was liable to pay rent to
the plaintiff, but Bhagwandas was not paying rent to him Bhagwandas,
however, could not be said to be in unauthorized possession or a
‘trespasser’ but was tenant. Hence, a suit in Cvil Court by plaintiff-
Ramadhar agai nst def endant - Bhagwandas was not mai ntai nable. The suit was
accordi ngly di sm ssed agai nst. Bhagwandas.

The Court stated;

Hiral al PW1 has made statenent that he had nade Chhapri over the
sui-t acconmodati on i n whi ch Bhagwandas resi ded and gave himrent of
Rs. 10 per nonth, in the Chhapri made by Hiralal Bhagwandas |ived.
The Dhalia constructed thereon was used by Bhagwandas. Bhagwandas
paid rent Rs. 10 per nonth to Hiralal. Since he had purchased house
fromHiral al, thereafter Bhagwandas has not paid rent of Dhalia. In
this manner, fromstatenment of plaintiff, it beconmes clear that
Bhagwandas i s tenant of Dhalia of Hiralal since the tine for which
the house existed. The Dhalia has been sold to plaintiff by
Hiral al . Therefore, defendant Bhagwandas became tenant of the
plaintiff. I'n.this manner defendant No. 2 Bhagwandas is tenant of
Ramadhar. Therefore, it cannot be accepted that possession of

def endant Bhagwandas is unaut hori zed encroachnent.

Bei ng aggrieved by that part of the order by which the suit of the
plaintiff was dism ssed agai nst Bhagwandas, he preferred Regul ar G vi
Appeal No. 20-A of 1983 in the Court of Second Additional District Judge,
Hoshangabad but it was al so dism ssed on April 16, 1991 confirm ng the
decree passed by the Trial Court.

In view of the fact that defendant-Bhagwandas was held to be tenant of
Hiralal and after the sale of property by Hralal to the plaintiff,
Bhagwandas held to be tenant of the plaintiff, he-initiated the present
proceedi ng agai nst def endant - Bhagwandas by filing Cvil Suit No. 31-A of
1991 in the Court of First Cvil Judge, Cass Il, Hoshangabad for his
eviction and for arrears of rent. In the said suit, it was the case of the
appel lant-plaintiff that the previous suit filed by himwas decided by the
Trial Court wherein the defendant was held to be tenant of Hiralal and
after sale of property by Hiralal to the plaintiff, tenant of the
plaintiff. According to the plaintiff, he was entitled to possession of the
property in accordance to the provisions of MP. Accommpdati on Control Act,
1961 (hereinafter referred to as ‘the Act’), inter alia on the grounds of
(i) bona fide need of the plaintiff; (ii) non-paynment of rent by the
defendant; (iii) denial of title by the defendant; (iv) damage caused to
the property by the defendant; and (v) need for reconstruction of property
by the plaintiff.

The defendant filed witten statenment and contended that the plaintiff was
not the owner of the suit house, Dhalia and open space, Hralal had no
right to sell the suit property to the plaintiff since the property was
ancestral property of Babulal commobn ancestor of defendant and vendor
Hiralal. Hiralal had inherited the property fromhis fore-fathers and

def endant Bhagwandas, his father Ganpat and other brothers as al so other
fam |y menbers had right therein. Since Hralal had no right to transfer
the property, the plaintiff could not get ownership right over the house.
He al so contended that Hiralal did not give possession of the property to
the plaintiff. The defendant asserted that he was neither the tenant of
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Hiralal nor of the plaintiff and there was no relationship of |andlord and
tenant between the plaintiff and the defendant and plaintiff was not
entitled to get decree of eviction against him

On the basis of contentions raised by the parties, the Trial Court framed
necessary issues. Considering the evidence adduced by the parties, the
Court held that in the earlier suit, it was decided by the Court that
Hiral al was the absolute owner of the property and defendants Ganpat and
Bhagwandas had no ownership right in the suit property. Therefore, when

H ralal sold the property to plaintiff Ramadhar, the | atter becane ful
owner. As Bhagwandas was in possession as tenant of Hiralal, on sale of
property to Ramadhar, Bhagwandas became tenant of Ranadhar. There was thus
rel ationship of l|andlord and tenant between the plaintiff and the

def endant. The Court also held that the plaintiff’s requirenent was genuine
and bona fide and he had no other house in the Cty of Hoshangabad. It also
hel d that defendant had denied title of the plaintiff and on that ground

al so the defendant was liable to be evicted. In view of the said findings,
the Trial Court decreed the suit and directed the defendant to handover
possession of the suit property to the plaintiff along with paynent of rent
at the rate of Rs. 10 per nonth fromthe date of the suit till the date of
t he decree.

Bei ng aggrieved by the decree passed by the Trial Court, the defendant
preferred an appeal in the Court of the First Additional District Judge,
Hoshangabad contendi ng-'that the suit filed against himwas not maintainable
as there was no rel ati onship of landlord and tenant between the plaintiff
and the defendant. The Trial Court, subnitted the defendant, conmitted an
error of law in passing the decree and directing the defendant to handover
possession of the suit property to the plaintiff. The | ower Appellate Court
observed that two questions had arisen; firstly, whether the |andl ord-
tenant rel ationship had been established between the plaintiff and the

def endant; and secondly, whether the plaintiff required the suit property
for genuine need for residence? According to the | ower Appellate Court,
however, there was no rel ati onship-of |andlord and tenant between the
plaintiff and the defendant and the suit was not naintainable. The Court
relied on the fact that plaintiff-Ranadhar had stated in his deposition
that defendant Bhagwandas had not (paid any rent to himafter he purchased
the property fromHiralal. The defendant refused to pay rent-to him
According to the Court, in the earlier suit, what was held by the Court was
that since Hralal was the owner of the property and the defendant was
payi ng rent of Rs. 10 per nonth to him_ when Hralal sold the property to
the plaintiff, the plaintiff became owner of the house and Bhagwandas
continued to remain tenant of the new owner-Ramadhar. In view of the fact,
however, that defendant Bhagwandas had categorically stated that he was not
the tenant of the property and was not paying any rent either to Hralal or
to the plaintiff, the relationship of |andlord and tenant had not been
proved. In view of the said finding, the Appellate Court allowed the appea
hol ding that the Trial Court had commtted an error of |law in passing the
decree agai nst the defendant. The Appellate Court thus all owed the appeal
and dismssed the suit filed by the plaintiff.

Bei ng aggrieved by the decree passed by the Appellate Court, the appell ant
filed Second Appeal in the H gh Court, but the H gh Court also confirned
the order passed by the Appellate Court and dism ssed the appeal

Agai nst that order, the appellant has approached this Court. Notice was
i ssued on August 29, 2003. Affidavits and further affidavits have been
filed by the parties.

We have heard | earned counsel on both sides.

The | earned counsel for the appellant vehermently contended that the
Appel l ate Court as well as the High Court had committed an error of |aw as
also of jurisdiction in dismssing the suit filed by the plaintiff.
According to the counsel, in earlier proceedings, the ownership of the
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plaintiff over the suit property was established. In that suit, the case of
the appell ant was that he had becone absol ute owner of the property in the
light of the sale deed executed by Hiralal in his favour. In those

proceedi ngs, it was specifically contended by defendant Bhagwandas that
Hiral al was not the owner of the property and the house was a part and
parcel of ancestral property and it could not have been sold by Hirala

al one. The contention was expressly negatived by the court and a finding
was recorded that it was self-acquired property of Hralal. There was no
interest of any other nmenber in the said property and sal e of house by
Hralal in favour of plaintiff was legal, valid and in accordance with | aw
The Court observed that defendant-Bhagwandas coul d not produce any materia
what soever to show as to how he was claimng the ownership right. The Court
al so recorded a finding that defendant-Bhagwandas was a tenant of part of
the property and was paying Rs. 10 per nmonth to Hiralal. Since Hralal sold
the property to the plaintiff, defendant-Bhagwandas becane tenant of new
owner - Ramadhar. Def endant Bhagwandas did not chall enge the said finding
recorded by the Trial Court in that suit. Since no order of eviction was
passed agai nst the defendant by Cvil Court in view of the finding that the
def endant ‘could not be held to be ‘trespasser’ but tenant of the property,
the suit ‘agai nst ‘hi mwas di smissed. The plaintiff preferred an appeal which
was al so dismissed by the Appellate Court. It was, therefore, open to the
appellant to initiate present proceedi ngs and accordingly a suit for
possession was filed by the plaintiff against the defendant. According to
the counsel, it was not open to the defendant now to contend in the present
proceedi ngs that the suit property was joint famly property and Hral a
had no right to sell the property to the plaintiff. The issue as to

owner ship had been finally and conclusively decided by Cvil Court and it
operated res judicata and the defendant was bound by it. It was also
submtted by the counsel that since the plaintiff had been held to be

absol ute owner of the property, the defendant could not have denied his
title and on that ground also, the plaintiff was entitled to the possession
of the property. It was urged that if it was the case of the defendant that
he was in | awful possession in any capacity other than tenant, he ‘ought’
to have raised such defence in the earlier proceedings. The finding
recorded in earlier suit would thus operate as constructive res judicata

al so and the defendant was bound by the said judgnent. It was submtted
that once the plaintiff was held to be owner of the property, he was
entitled to possession and the Trial Court was wholly justified in passing
the decree in his favour. The Appellate Court and the Hi gh Court ought not
to have set aside the said decree. He, therefore, subnmitted that the appea
deserves to be allowed by setting aside the judgnent and decree passed by
the Appellate Court and the Hi gh Court and by restoring the decree for
possessi on passed by the Trial Court.

The | earned counsel for the respondent, on the other hand, supported the
order passed by the two courts below He submitted that when the defendant
was not tenant of the property, the Trial Court conmitted an error of |aw
and of jurisdiction in passing the decree and courts below were right in
setting aside the said decree. He also submitted that the so-called finding
recorded by the Civil Court as to the status of defendant-Bhagwandas was
collateral and incidental in nature and would not operate as res judi cata

i n subsequent suit. He, therefore, prayed for the disnissal of the appeal

Havi ng heard | earned counsel for the parties and having considered the
rival contentions, in our opinion, the appeal deserves to be allowed and
the judgnent and decree passed by the Trial Court deserves to be restored
by setting aside the judgment and decree passed by the | ower Appellate
Court as well as by the High Court. It is clear fromthe evidence adduced
by the parties in the former suit as also the decree passed by the Tria
Court in Gvil Suit No. 40-A of 1982 that Hiralal was the absol ute owner of
the suit property who had sold the property to appell ant-Ramadhar. The
appel | ant, therefore, had becone full owner of the property. In the said
suit, the respondent herein was al so joined as one of the defendants. The
respondent - Bhagwandas in that suit contended that the property was joint
fam ly property and Hiralal had no right to dispose of that property since
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other famly nmenbers had al so interest therein. The contention which was
expressly taken was specifically negatived by the Court and decree was
passed in favour of the plaintiff. Mreover, an order of eviction was al so
passed agai nst defendant No.1 Ganpat as he was found to be in unauthorized
occupation of the property. Keeping in view the evidence on record that
Bhagwandas- present respondent-defendant No.2 in that suit was paying Rs. 10
p.m as rent to Hiralal, the Court observed that he could not be held
trespasser and no decree could be passed by a Cvil Court against him The
Court at the sane tine, observed that defendant-Bhagwandas coul d not
produce any evidence as to how he was occupying the property as an owner.
Since Hiralal was the owner of the property and def endant - Bhagwandas was
occupying the property and paying Rs. 10 per nonth as rent to Hiral al

after the sale of property by Hralal to plaintiff, Bhagwandas becane
tenant of the plaintiff.

To us, therefore, it is clear that the ownership right of the plaintiff
cane to be established by a conpetent court of law in earlier proceedings
wherei n certain specific findings of fact had been recorded that the
property was not joint famly property but self-acquired property of
Hiralal; ‘Hyralal had sold the said property to the plaintiff for Rs. 12,000
by a registered sal e deed; def endant-Bhagwandas was payi ng rent of Rs. 10
per month to Hiralal; and Bhagwandas coul d not produce any evidence to show
his propriety rights over the property. No decree could be passed agai nst
Bhagwandas as the suit was filed by the plaintiff against the owner

Hiralal, trespasser Ganpat and def endant-Bhagwandas in a Cvil Court. Since
the defendant was not found to be ‘trespasser’ or in unauthorized
occupation, the suit was disnissed against him In our opinion, therefore,
it was not open to defendant-Bhagwandas to put forward the claimin the
present proceedings that Hiralal ‘was not the absol ute owner of the property
and the property was joint famly property which Hralal could not have
sold to the appellant. It was also not open to the defendant to deny the
title of the plaintiff since in appropriate proceedings, a finding had been
recorded as to ownership of property and a decree had been passed by a
conpetent Civil Court holding the plaintiff to be the owner who had
purchased it fromits real owner Hralal. The Trial Court, in our opinion
was wholly justified in passing the decree in favour of the plaintiff and
agai nst the defendant.

The | earned counsel for the appellant is also right in contending that the
finding as to ownership of the plaintiff had attained ‘finality' in the
earlier proceedings in the decree passed a Gvil Court. So far as the
ownership rights of the plaintiff are concerned, they had not been
chal | enged by def endant - Bhagwandas and hence that finding would operate as
res judicata. In this connection our attention has been invited by the

| earned counsel to the follow ng decisions;

Pawan Kumar Gupta v. Rochiram Nagdeo, [1999] 4 SCC 243;
P. K. Vijayan v. Kanal akshi Amma and Ors., [1994] 4 SCC 53;

K. Ethirajan (dead) by Lrs. v. Lakshm and O's., [2003] 10 SCC 578; Marwari
Kumhar and Ors. v. Bhagwanpuri Guru Ganeshpuri and Anr., [2000] 6 SCC 735;

Madhavkri shna and Anr. v. Chandra Bhaga and Ors., [1997] 2 SCC 203;

Konda Lakshmana Bapuji v. Governnent of A P. and Ors., [2002] 3 SCC 258;
and

Most Rev. P.M A Metropolitan and Os. v. Moran Mar Marthoma and Anr.,
[ 1995] Supp 4 SCC 286.

In the above decisions, various aspects of the doctrine of res judicata
have been dealt with by this Court.

In Pawan Kumar CGupta, a suit filed by the plaintiff against the defendant
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was di smssed by the Court but the Court negatived the contention of the
def endant that the plaintiff was not the real owner of the suit property.
The Court recorded a finding that the plaintiff was absolute owner. In a
subsequent suit by the plaintiff against the defendant, this Court held
that an issue as to the title of the property was ‘directly and
substantially” in issue between the parties in a former suit and decided in
favour of the plaintiff. Such finding, ruled this Court, would operate as
res judicata in a subsequent suit against the defendant.

The Court observed

"The rule of res judicata incorporated in Section 11 of the Code of Civi
Procedure (CPC) prohibits the court fromtrying an i ssue which "has been
directly and substantially in issue in a former suit between the sane
parties", and has been heard and finally decided by that court. It is the
deci sion on an issue, and not . a mere finding on any incidental question to
reach such deci sion, which operates as res judicata. It is not correct to
say that the party has no right of appeal against such a decision on an

i ssue though the suit was ultimately recorded as di sm ssed."

In our opinion, the | earned counsel for the appellant is also right in
submitting that the rule of constructive res judicata applies to the
present case. The expression ‘matter in issue’ under Section 11 of the Code
of Civil Procedure, 1908 connotes matter directly and substantially in

i ssue actually or constructively. A mtter is actually in issue when it is
in issue directly and substantially and a conpetent court decides it on
nerits. A matter is constructively in‘issue when it ‘might and ought’ to
have been nade a ground of defence or attack in the forner suit.

Expl anation IV to Section 11 of the Code by a deem ng provision |ays down
that any matter which ‘m ght and ought’ to have been made a ground of
defence or attack in the forner suit, but whichhas not been made a ground
of defence or attack, shall be deened to have been a matter directly and
substantially in issue in such suit.

The principle underlying Explanation IV is that where the parties have had
an opportunity of controverting a matter, that should be taken to be the
sane thing as if the matter had been actually controverted and deci ded. The
obj ect of Explanation IV is to conpel the plaintiff or the defendant to
take all the grounds of attack or defence in one-and the sanme suit. [Vide
Horo v. Jahan Ara, [1973] 2 SCC 189 192 : AIR(1973) SC 1406 (1409);
Jaswant Singh v. Custodian of Evacuee Property, [1985] 3 SCC 648 : AR
(1985) SC 1096 : (1985) Supp 1 SCR 331; Forward Construction Co. v. Prabhat
Mandal , (1986) 1 SCC 100 : AR (1986) SC 391 : [1985] Supp 3 SCR 766;
Direct Recruits Class Il Engineering Oficers’ Association v. State of
Maharashtra, [1990] 2 SCC 715 : AIR (1990) SC 1607 and Vijayan V.

Kamal akshi, [1994] 4 SCC 53 : AIR (1994) SC 2145.

In the case on hand, it is clear that in the earlier suit, the Court had
recorded a clear finding that defendant-Bhagwandas was neither the owner of
the property nor he could show any right as to how he was occupyi ng such
property except as a tenant of Hralal. |If Bhagwandas was claimng to be in
| awf ul possession in any capacity other than a tenant, he ‘ought’ to have
put forward such claimas a ground of defence in those proceedings. He
ought to have put forward such cl ai munder Explanation |V to Section 11 of
the Code but he had failed to do so. The doctrine of constructive res
judicata engrafted in Explanation IV to Section 11 of the Code thus applies
to the facts of the case and the defendant in the present suit cannot take
a contention which ought to have been taken by himin the previous suit and
was not taken by him Explanation IV to Section 11 of the Code is clearly
attracted and def endant - Bhagwandas can be prevented fromtaki ng such
contention in the present proceedings.

There is one nore reason also as to why the Trial Court was right in
passi ng the decree against the defendant. As is clear fromthe record, even
after the disposal of previous proceeding in civil suit as well as in
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appeal qua def endant - Bhagwandas, the plaintiff-Ramadhar issued a notice to
the defendant on June 03, 1991, by registered AD. In the said notice, the
plaintiff through his advocate asked the defendant-Bhagwandas to handover
possession of Dhalia and to pay arrears of rent stating therein that the
plaintiff had becone owner of suit property as he had purchased the
property by a registered sale deed dated February 23, 1981 from Hiralal and
he was occupying it as owner of the property. It was also stated that
though it was the case of the plaintiff in earlier suit that defendant-
Bhagwandas and his father Ganpat had illegally encroached upon the | and,
the Court of First Cvil Judge, Cass |Il, Hoshangabad held in the judgment
dat ed Septenber 2, 1983 that defendant-Bhagwandas was tenant of suit Dhalia
for a monthly rent of Rs. 10 and in view of the said finding, no decree for
possessi on was passed in favour of the plaintiff. The father of the

def endant, however, was found to be in illegal possession and accordingly
decree was passed against him The notice further stated that in spite of
the decree passed by the Trial Court and confirned by the | ower Appellate
Court, the defendant had not paid rent to the plaintiff and he was in
arrears of rent and was liable to eviction under Section 12 of the Act. It
was al so stated that the defendant had denied title of the landlord and was
l'iable to be evicted on that count as well. Mreover, the defendant had
danaged the property and got pits dug. The plaintiff wanted old
construction to be denolished for making new construction and it was not
possi bl e wi t hout obtaining the possession of the portion occupied by the
def endant and for that reason also, the landlord required the possession of
the property fromthe defendant. It may be stated here that according to
the plaintiff, the defendant neither replied to the notice nor surrendered
possession of the property. In view of the said fact also, the Trial Court
was right in proceeding to decide the case on nerits and in passing the
decree in favour of the plaintiff.

So far as the findings recorded by the Trial Court for passing a decree for
possession in favour of the plaintiff are concerned, they have neither been
di sturbed nor set aside by the | ower Appellate Court nor by the H gh Court.
The plaintiff is, therefore, entitled toa decree for possession

For the foregoing reasons, in our opinion, the appeal deserves to be

all owed and is accordingly allowed. The decree and order passed by | ower
Appel l ate Court and confirned by the H gh Court are set aside and the
decree for possession passed by the Trial Court i's restored. Respondent-
Bhagwandas is granted four nonth’'s time to vacate the prenises subject to
his filing usual undertaking within four weeks fromtoday. In the facts and
ci rcunst ances of the case, there shall be no order as to costs.




