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JUDGVENT:
JUDGMENT
[Arising out of SLP (Civil) No.4529 of 2003]

S.B. SINHA, _J.

Leave granted.

Jurisdiction of the Assistant Charity Conmmi ssioner of Bonbay in

relation to the adninistration of the Appellant-Trust is in question in this
appeal which arises out of a judgnent and order dated 25th Septenber, 2002
passed by the H gh Court of Judicature of Bonbay in Wit Petition No. 1519
of 2002.

The appellant herein is a religious trust. A schene for nmanagenent of

the temple of Swami Narain Vadtal and other tenples subordinate to it, was
framed by the Hi gh Court of Bombay in the year 1922. The said schene
cont ai ned provisions as to how accounts shoul d be maintained. C auses 26
to 29 thereof, which are rel evant as under

"26. At each tenple proper accounts of all receipts and
expenditure shall be kept and for such purposes the
foll owi ng books of account shall be kept: -

i) Cash Book (Rukad)

ii) Auro (Monthly Roznel)

iii) Nondh (Daily Journal)

i v) Ledger containing separate Khatas for each
head of incone and expenditure including al
expendi ture on account of Tyagis.

The | edger kept at the Vadtal Tenple shall also contain
separ at e khatas of

(a) Nane Vero and Bhets;

(b) The househol d expendi ture on account of
the Acharya

(c) Any expenditure incurred on account of the

Acharya on official tours and other officia
occasi ons; and

(d) VWhat may be paid to the Acharya on

account of the personal expenditure but not
of such personal expenditure

27. \ 005\ 005\ 005\ 005.

28. At the close of each Sanvat year a separate
Fi nanci al Statenment and Bal ance Sheet shall be
drawn up in regard to each tenple and in regard to
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the whole Institution. Copies of such Statenents
and Bal ance Sheets shall be furnished to each
nmenber of the Committee by the Kot har

(Manager) before the first quarterly neeting of the
foll owi ng year and such Bal ance Sheets and
Statements shall be checked and passed by the
Conmittee at such Meeting.

29. In terms of Clause 29, all books of accounts and
vouchers were to be opened to for inspection of

each menber of the Committee or all Satsangies

appoi nted by the Commttee.”

Upon coming into force of the Bombay Public Trust Act, 1950 (‘the
Act’), the Trust was to be governed thereunder

An application for registration of the Trust was filed, pursuant

whereto a certificate of registration in respect of the tenple of Lakshni
Nar ayan Devasan and properties of the tenples subordinate thereto was

i ssued by the Assistant Charity Conmissioner, G eater Bonbay.

The Parliament enacted The Bonbay Reorgani zation Act, 1960 in

terns whereof the State of Gujarat was carved out of the State of Bonbay.
In anticipation of 'such reorgani zation, the Legislature of the State of
Bonbay enacted the Bonbay Statutory Corporations (Regi onal Act XXI of
1960). Section 3(1) hereof read as under: -

"3(1) If it appears to the State Government expedient

that any existing corporation which is operating and
functioning i medi atel y before the commencenent of

this Act, should be dissolved or that it shoul'd be
reconstituted and reorgani zed so that there are established
or functioning separate corporations forthe Maharashtra
and Cuj arat regions, that Covernment may by order make
provision for such dissolution or reconstitution and
reorgani zati on of such existing corporation.”

The said provision was intended to apply to the institution of Charity
Comi ssi oner.

The State of Gujarat was fornmed with effect from 1st My, 1960.
However, inmmediately prior thereto, an Order known as the Bonbay Charity
Conmi ssi oner (Regional Reorganisation) Order, 1960 was issued which
canme into force with effect from28th April, 1960, the rel evant provisions
wher eof are as under: -

"The Bonbay Charity Comm ssioner (Regiona

Reor gani sati on) Order, 1960: On the bifurcation of the

forner State of Bonbay with effect from 1st My, 1960,

the State of Gujarat and the State of Maharashtra, “have

their own Charity Organisations for public trusts within

their respective States. In view of the bifurcation of the

Bonbay State, it was proposed to provide for the

reorgani zati on of such statutory corporate bodies into two

i ntra-regional bodies before bifurcation of the State as

also for distribution of their assets and liabilities etc., and

all ocation of their enployees. By virtue of the Lega

Department Order No. 12921/E, dated the 28th April

1960, the Charity Comm ssioner, Bonbay, a corporation

sol e, was reconstituted and reorganized so as to constitute

a new corporation for Qujarat Region and to reconstitute

the existing corporation to function for Mharashtra

Regi on. "
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Clauses 4 (b) & (c), 5 and 6 (a) & (b) read thus:-

"4, Regi stration of public trusts where property or
office is situate \026 In the case of a public trust duly
regi stered under the Act before the appointed day, or
deened to be so registered, if, inmmedi ately before that
day, -

(a) \ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(b) the trust property is situated partly in the
Maharashtra region and partly in the Gujarat region, then

in respect of so much of the said property as is situate in
the Maharashtra region or the CGujarat region, the trust

shal |, whether the office for the admnistration of the

trust is or is not-situate in that region, be deened to be so
regi stered in that day w thout further inquiry, charge or

fee in the Maharashtra region or, as the case may be, the

CGuj arat region.

(c) The trust property is- situate in the Miharashtra
region and the office for the adm nistration of the trust is
situate in the Gujarat region or vice versa, then the trust
shal | be deemed to 'be so registered on that day wi thout
further inquiry, charge or fee in each of the two regions."

"5. Payment from Public Trusts Adm nistration Fund of
exi sting Corporation to new Corporation. \026 Fromthe
bal ance standing to the credit of the Public Trusts

Adm ni stration Fund of the existing Corporation
(including the investnent nmade therefrom, imrediately
bef ore the appointed day, and struck after taking into
account all outstanding liabilities uptothat date, there
shall be paid to the new Corporation in respect of the
CGuj arat region an ampunt in the ration which the incone
fromall sources including any suns specified in clauses
(a) to (c) of sub-section (2) of Section 57 of the Act,
court fees and niscel |l aneous receipts other than deposits
received in respect of that region during the period

bet ween t he establishnent of the Public Trusts

Admi ni stration Fund for the first time under the Act and
the 30th Novenber, 1959, bears to the total income from
those sources credited to that fund during the said period
fromthe Maharashtra as well as Gujarat regions."”

"6. Recovery of outstanding contributions and dues. \026
The right to recover contributions and ot her dues,

payabl e before the appointed day in respect of any public

trust but not recovered, shall bel ong-

(a) Where the trust under paragraph 4 is deened to be
regi stered exclusively in the Maharashtra or the Qujarat
region, to the Corporation having jurisdiction over that
region.

(b) Where the trust is deenmed to be registered in both
the regions, to the Corporation having jurisdiction over
the region within which the Public Trusts Registration
Ofice in which the trust was registered is, on that day,
situate."

In the year 1961, despite the 1960 Act and 1960 Order, presunably, in
view of the fact that one of the tenples was situate in the State of
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Mahar ashtra, the appellant herein filed an application for registration thereof
to the Assistant Charity Comm ssioner, Bonbay and the sane was granted.

The appel | ant indisputably also filed Statements of Accounts in respect of

the said trust up to 1973 before the Maharashtra Charity Conm ssioner’s

office. It is not in dispute that the office of the trust had been situate in the
State of Gujarat. In the neanwhile, having regard to the fact that the office
of the trust was situate in the State of Gujarat, an application was filed for
nodi fication of the said scheme in the City Cvil Court at Ahnedabad. A
contention raised in the suit that the Courts of Gujarat had no jurisdiction
was negatived. Utimtely, the said scheme was nodified by the Gujarat

Hi gh Court by a judgnent and Order dated 20th June, 1974, clause 30(c ) of

the Schene as mentioned is as under: -

"30(c) The Board shall within nine nonths after

the close of every financial year, prepare a bal ance
sheet and the statenent of -income and expenditure
for the said year and forward the sanme together

with the Auditor”s report to every person whose

name is entered in the Voters' list and also to
Acharya."

According to the appellant, the Trust had been rendering its accounts

to the Assistant Charity Commi ssioner in Qujarat at Nadiad and had al so
been filing other docunments and changed reports fromtinme to tinme therein
Respondent No. 1 herein claimng hinself to be a nenmber of the trust, filed
an application before the Assistant Charity Conm ssioner of G eater

Bonbay purportedly under Section 41A and 41B of the Act praying, inter
alia, for appointnent of proper persons and trustees of the said trust.

By an order dated 31.12.2001, the said application was allowed. The
Assistant Charity Comm ssioner in the said order directed:-

"1, The application No. 5924/2000 is partly
al | oned.

2. The opponents are hereby directed to subm t
the audited statenent of Account fromyears 1973
to 2001 within fortnight.

3. The opponents are further directed to submt
the change report of changes occurred fromtinme to
time in trustees, properties etc. Us. of the B.P. T.
Act, 1950 within fortnight.

4. The opponents are further directed to take
the steps for anmendnent of the scheme framed by
Hon’ bl e Hi gh Court of Bonbay, in G vi

Application No. 690/1937."

A wit petition filed there-against by the appellant herein was

di sm ssed by the Bonbay Hi gh Court by reason of the judgnent i npugned

herein opining that as the appellant never challenged the vires of the

provi sions of the Act or the 1960 Order and having itself filed an application
for registration and furthernore having filed the statenment of accounts

bef ore Assistant Charity Comm ssioner after 1973, they have disentitled
thensel ves from contendi ng that the provisions of the Act, 1960 or the

Order, 1960 are unconstitutional. The appellants are thus before us.

The short question which arises for consideration in this appeal is as
to whether the Assistant Charity Conmi ssioner, G eater Bonbay had
jurisdiction to interfere with the adm nistration of the Appellant-trust.
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The trust was registered at Baroda in the State of Gujarat. Sone

proceedings in relation to the said trust were also initiated in the State of
Gujarat. However, after the Reorganisation Act canme into force, an

application for registration of the property situate in Gujarat was filed. The
audited statements of accounts adnmittedly were also filed till 1973.

But as woul d appear fromthe discussion hereinafter, the sane by

itself would not be determinative of the jurisdictional question raised before
us. The High Court had proceeded to disniss the wit petition of the

appel l ant herein only on the ground that the jurisdiction of the Assistant
Charity Comm ssioner could not have been questioned by the appellant as

the vires of 1960 Act or the 1960 Order had not been questioned by them |If
by reason of the provisions of the said Act or the 1960 Order, the jurisdiction
of the Assistant Charity Commi ssioner, Bonbay was confined only to the
properties situate within the State of Miharashtra, having regard to the
doctrine of lex-sites, the said authority could not have assumed jurisdiction
in respect of the entiretrust.. The Assistant Charity Conmi ssioner, Bombay
derived his jurisdiction fromthe provisions of the Bonbay Public Trust Act.
Upon reorgani sationof the State, he had a limted jurisdiction to exercise.
Al the provisions of the said Act were indisputably also not applicable to
both the State of Mharashtra and the State of Gujarat.

The Assistant Charity Comnissioner exercised his jurisdiction in
terms of Section 41A and 41B of the Act.

Section 41A of the Act reads thus: -

"41A. Power of Comm ssioner to issue directions
(for proper admnistration of the trust) \026 (1)
Subj ect to the provisions of this Act, the Charity
Conmi ssioner may fromtime to time issue

directions to any trustee of a public trust or any
person connected therewith, to ensure that the trust
is properly administered, and the income thereof is
properly accounted for or duly appropriated and
applied to the objects and for the purposes of the
trust; and the Charity Comm ssioner may al so give
directions to the trustees or such person if he finds
that any property of the trust is in danger of being
wast ed, damaged, alienated or wongfully sold,
renoved or di sposed of.

(2) It shall be the duty of every trustee or of
such person to conply with the directions issued
under sub-section (1).

Section 41B of the Act indisputably is not applicable in the State of
CGuj ar at .

The jurisdiction of the Assistant Conmm ssioners of G eater Bonbay
and State of Gujarat is required to be deternm ned primarily on a construction
of O auses 4(b) and 4(c) of the 1960 Order

I ndi sputably, the office for administration of the trust is situate in the

State of CGujarat i.e. Gujarat region. Only sone properties of the trust are
situate in the Maharashtra region. Cause 4(c) creates a legal fiction in terns
whereof the trust shall be deenmed to be registered in Gujarat region

whereafter no other or further inquiry is required to be conducted. The trust
was al ready registered having its office at Baroda. The said registration
therefore, continued to have force.

The trust has properties both in Maharashtra and Gujarat regions. In
terns of clause 4(b) of the order, only so much of the property which was
situate in the Maharashtra regi on woul d be deened to be so registered in
Bonbay. The jurisdiction of the Assistant Charity Commi ssioner, G eater
Bonbay was, therefore, confined to only the property which was situate
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wi thin the Maharashtra region

The Hi gh Court, therefore, in our opinion, commtted a manifest error
insofar as it proceeded to hold that the appellants in view of their conduct
could not question the jurisdiction of the Assistant Charity Comm ssioner of
Bonbay.

The contentions raised in this appeal should have been determ ned

having regard to the doctrine of lex-situs. The lawin this behalf, in view of
the provisions of the Act and the Order, are clear and explicit. Wether in
the area of International |law or the domestic |law, |ex-situs has to be

determ ned in the context of the proper |aw applicable therefor, be it in the
real mof contract or otherwise. [See Delhi Coth & General MIIs v. Surnam

Si ngh, AIR 1955 SC 950]

The Legislature of a State while enacting a lawis required to maintain

the territorial nexus. Only in certain cases, extra-territoriality provided for in
the Act is accepted. The field of legislation in respect of religious
endowrents and religious institutions is referable to Item28 of List 11l of
the Seventh Schedul e of the Constitution. Odinarily, therefore, the

Legi slation enacted by a State will be applicable only within the territoria
limts thereof. There is a general presunption that the Legislature does not
intend to exceed its jurisdiction. An Act relating to religious and charitable
institutions would be presumed to be applicable only in respect of the
properties or any part thereof situate in the State. The 1960 Act, however,
nakes the provisions explicit, clear and unanbi guous. The property of the
Trust situate within the Maharashtra region in terns of C ause 4(b) of the

1960 Order is to be deened to be registered with the Charity Conm ssi oner
Bonbay. The said authority could thus have exercised its jurisdiction only

in respect of that property. It had no jurisdiction in r relation to the
administration of the entire trust as the office of the trust is situate within the
State of Qujarat. The Assistant Charity Conm ssioner, therefore, could not
have issued any direction as prayed for in-the application filed before it by
the first respondent herein. A statutory authority, as is well known, mnust
exercise its jurisdiction within'the four corners of the statute. It cannot act
beyond the sane. Any order which is passed by an authority which |acked

i nherent jurisdiction would be ultra vires. [See Kiran Singh & O's. v.

Chaman Paswan & O's, (1955) 1 SCR 117]

In Anant Prasad Lakshm niwas Ganeriwal v. State of Andhra Pradesh
[AIR 1963 SC 852], this Court relying on its earlier decision in State of
Bi har v. Charusila Dasi [AIR 1959 SC 1002], opi ned:

"\ 005Thi s decision, in our opinion, nakes it abundantly
clear that where the trust is situate in a particular State
the law of that State will apply to the trust, even though
any part of the trust property whether large or small, is
situate outside the State where the trust is situate."

In Charity Comm ssioner, Bonbay v. Adm nistrator of the Shringer

Math and its properties [AIR 1969 SC 566], this Court enbarked on a

di scussion of the question as to how situs of the trust is required to be
det ermi ned and opi ned:

"It seens to us that in view of the above authorities, in
order to determine the situs of the trust which consists of
a math and a subordinate so called math or maths, it is
the situs of the principal math which will deternine the
applicability of the Act. W need not here decide the
position of an independent real math though connected
with another math. The Hi gh Court has found in this

case that in the Nasik math no religious instructions are
i mparted and no spiritual service is rendered to any body
of disciples. Further, no nenber of the body is allowed
to enter the place of worship w thout perm ssion although
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worship is carried out by the pujaries according to vedic
usage. In view of these findings, the Nasik math cannot
be held to be a real math or tenple within the definitions
set out above. |In our opinion, the Hi gh Court was right
in holding that the Nasik math is not liable to be

regi stered under the Act."”

Yet again, dealing with alnmost an identical question, this Court in
Ranmswar up Guru Chhote Bal akdas v. Motiram Khandu Patil & O's. [AR

1968 SC 422] opined that two different authorities cannot exercise the right
to supervise and control the nanagenment of the trust properties, holding:-

"\ 005The curious result of such a construction would be
that though the trust is situate and is adninistered at
Bur hanpur in Madhya Pradesh, the authorities under the
Bonbay Act can claimto control-its nanagenent."

It was categorically held:

"\ 005The fact that a part of its property is situate in
Maharashtra State though the trust is within Madhya

Pradesh State, woul'd not mean that the trust woul d be
governed partly by the Madhya Pradesh Act and partly by

the Bombay Act. Such a division of the trust and its
adnmi ni stration is not contenplated by either of the two
Acts. It is, therefore, clear that the present trust does not
fall within the anmbit of Section 28 and is not one of those
trusts which can be deenmed to be regi stered under the
Bonbay Act. That being so, it is obviously not a trust
which fulfils the second condition of Section 88B of the
Bonbay Tenancy and Agricul tural Lands Act and the

appel | ant cannot be said to be entitled to the certificate
under that Section."

In the prem ses above-nentioned, the jurisdiction of the Charity
Comm ssi oner, Bombay nust be held to be confined only to the

managenment of the property situate within the State of Mharashtra and not
inrelation to the entire trust.

The Charity Conmi ssioner did not find that the allegations relating to

m smanagenent had any foundation. |t has been clearly held that the said
all egations are not proved. The Charity Conmi ssioner al so declined to pass
an order in terns of Section 41A as regards the prayer for appointment of an
adm nistrator. The first respondent was only given liberty to file an
appropriate application under the Act. In the event, such an application'is
filed, indisputably the sane has to be determned on its own nerit. We
woul d, however, observe that any such application alleging to

m smanagenent of the trust, if filed, may be forwarded to the Assistant
Charity Conmi ssioner, Cujarat who shall deal with it. (It is further made
clear that the respondent would be at liberty to inspect the audited accounts
in the office of the Assistant Charity Conmm ssioner in terns of the schene
franed by the Gujarat H gh Court.

In view of the aforenentioned observati ons and directions, the
i mpugned judgnent cannot be sustained. The appeal is, therefore, allowed.
In the facts and circumnstances, the parties shall bear their own costs.




