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ACT:

Cvil procedure Code, 1908--Order 9 Rule 13 and Order 17
Rule 2 and 3--Plaintiff’'s evidence over--Defendant’s evi-
dence to begi n-Neither defence w tnesses nor any one present
on behal f of defendant-Procedure to be fol | oned by
Court--Ex-parte decree--Setting aside of.

HEADNOTE:

In a suit in which the appell ant-was -defendant, after
the plaintiff's evidence was over, the defendant ' was to
begin his evidence on 24th January, 1985. As no witness was
present, at the request of defendant’s counsel the case was
adjourned to 7th May, 1985. On that day, the case was trans-
ferred to another Court and the transferee Court ordered the
case to be put up on 21st August, 1985. It being-a holiday,
the case was put up on 22nd August, 1985 when it was ad-
journed to 30th October, 1985. On that day, no one was
present for the defendant. The case was again taken up at 1
p.m but the situation remained the sanme. Since none of the
wi tnesses for defendant was also present, evidence was
closed and case fixed for argunments for 1st Novenber 1985.
On this date al so nobody appeared for the defendant and the
case was adjourned to 8th Novenber, 1985. On -that day,
argunents of the plaintiff’s counsel were heard and as . none
was present for defendant, the case was fixed for |judgnment
on 11th Novenber, 1985. On this date al so nobody was present
for defendant and since judgment was not ready it was post-
poned to 21st Novenber, 1985. On this date the judgment was
di ct at ed, pronounced and decree was ordered to be prepared.

The defendant filed an application under Order 9 Rule 13
of the Code of Civil Procedure, 1908 for setting aside ex-
parte decree urging that he cane to know about decree on
18th January, 1986 when the plaintiff cane to take posses-
sion. The trial Court dismnissed the application holding that
it was not mmintainabl e because the case was di sposed of not
in accordance with Order 17 Rule 2, but in accordance wth
Oder 17 Rule 3. An application for review was also dis-
m ssed by the Trial Court. The first appeal too was summari -
Iy dismissed by the High Court.

Al'l owi ng t he appeal
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Hel d: 1. The order passed by the High Court and al so the
trial Court rejecting the application of the appellant under
Oder 9 Rule 13 of the Cvil Procedure Code 1908 are set
aside and the trial Court is directed to dispose of the
application in accordance with |aw. [294(C

2. In cases where a party is absent, only course is as
nmentioned in Oder 17(3)(b) to proceed under Rule 2. The
| anguage of anended Rule 2 also |lays down that if any one of
the parties fails to appear, the Court has to proceed to
di spose of the suit in one of the nodes directed under O der
9. The Explanation to Rule 2 gives a discretion to the Court
to proceed under Rule 3 even if a party is absent but that
discretion is limted only in case where a party which is
absent has |ed sone evidence or has examned substantia
part of their evidence. Therefore, if on a date fixed, one
of the parties remai ns absent and for that party no evidence
has been exam ned upto that date the court has no option but
to proceed to dispose of the matter in accordance with O der
17 Rule 2 in-any one of the nodes prescribed under Oder 9
of the 'Code of Civil Procedure. After this amendment in
Oder 17 Rules 2 and 3 in 1976 there remai ns no doubt, and
therefore, there is no possibility of any controversy.
[ 292H 293(]

3. In the present case, on 30th Cctober 1985 when the
case was call ed nobody was present for the defendant, and
till that date the plaintiff’'s evidence had been recorded
but no evidence for defendant was recorded. - The defendant
was only to begin on this date or anearlier date when the
case was adjourned. It is, therefore, clear that upto 30th
Cct ober 1985 when the trial Court closed the case of defend-
ant there was no evidence on record on his behalf. There-
fore, the Explanation to Order 17 Rule 2 was not applicable
at all. Apparently when the defendant was absent Order 17
Rule 2 only permitted the Court to proceed to dispose of the
matter in any one of the nbdes provided under Oder 9.
[ 293D E]

4. Oder 17 Rule 3 as it stands was not applicable to
the facts of this case as admttedly on the date ‘when the
evi dence of the defendant was cl osed nobody appeared for the
def endant and, therefore, the Court when it proceeded to
di spose of the suit on merits had commtted an error. Even
on the review application, the trial Court went on in-the
controversy about Oder 17 Rules 2 and 3 which existed
bef ore the amendment and rejected the review applicati onand
on appeal, the H gh Court also unfortunately dism ssed the
appeal in limne by one word. [293F- G

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2847 of
1986
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From t he Judgnent and Order dated 1.8.1986 of the Delhi
H gh Court in F. A O No. 146 of 1986.
Soli J. Sorabjee, E.C. Agarwala and Lalit for the Appel-
| ant s.

T.S. K. lyer, B.P. Maheshwari, V.N Ganpule, S.K Agniho-
tri and J. Singh for the Respondent.
The Judgrment of the Court was delivered by

QZA, J. This appeal arises as a result of |eave granted
by this Court against the summary disnmissal of the first
appeal by the appellant before the High Court of Delhi. The
first appeal was filed against an order passed by Sub Judge
1st Class, Delhi rejecting the review petition filed by the
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petitioner. The facts necessary for disposal of this case
are that in a suit filed against the present appellant in
the Court of Sub Judge 1st Cass, Delhi when the matter was
fixed for evidence of the defendant as the plaintiff’'s
evi dence was over and def endant-present appellant’s evidence
was to begin when the case was taken up on 24th January,
1985. The order-sheet of the Court shows that no DW is
present and at the request of the counsel of the defendant
the case was adjourned to 7th May, 1985. It is stated that
on this date for some reason, the. case was transferred to
another board and in the transferee court, the order-sheet
showed presence of the counsel for parties and it further
shows that as the case was received on transfer it was
ordered to be put up on 21st August, 1985.

Learned counsel for the appellant disputed the nention
in these proceedi ngs about the presence of the counsel of
the defendant appel l'ant. But in any event as it is not inpor-
tant for the decisionof this appeal it is not necessary to
go into that question.

On 21st, August, 1985 it appears that there was a holi -
day and therefore the case was put up before the |earned
Judge on 22nd August, 1985 and it was postponed to 30th
Cctober, 1985 for the evidence of the defendant. On 30th
Cct ober, 1985 the order-sheet showed that the counsel for
plaintiff was present but no one was present for the defend-
ant. The Court therefore directed the case to be taken up at
1 PM A 1 P.M again the situation remained the sane as it
is clear fromthe order-sheet. It also shows that none of
the wi tnesses for defendant was also present and therefore
the Court passed the order: "the case was called but none
has appeared on behal f of the defendant and no DW - present.
The evi dence of defendant cl osed.
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Now to cone up for arguments." The next date fixed was 1st
Noverber, 1985. On this date also nobody appeared for the
def endant and counsel for the plaintiff who was  present
sought adjournnent and the case was adjourned to 8th Novem
ber, 1985. On 8th Novenber, 1985 argunments of the plaintiffs
counsel were heard and as none was present for the defendant
the case was fixed for judgment on 11th Novenber, 1985. On
this date also counsel for the plaintiff was present. Nobody
was present for the defendant and order-sheet shows that as
judgrment was not ready it was postponed to 21st Novenber,
1985. On 21st Novenber, the judgnent was dictated and pro-
nounced and the order-sheet also shows that the |earned
Judge ordered decree to be prepared. It appears that after
this the defendant claimed that they cane to know about the
decree on 18th January, 1986 as on that day the plaintiff
cane to take possession and therefore filed an application
under Order 9 Rule 13 for setting aside the exparte decree
whi ch was dism ssed by the trial court holding that the case
was disposed of not in accordance with Oder 17 Rule 2 but
in accordance with Order 17 Rule 3 and therefore the appli-
cation under Order 9 Rule 13 was not nai ntainabl e.

The appel | ant -def endant thereafter filed an application
for review but that application also was disnissed by the
trial court. Thereafter the first appeal Was filed before
the H gh Court of Delhi which was disn ssed summarily by the
i mpugned order.

Learned counsel for parties submitted at Iength the
controversy that existed before the anendnent of Code of
Cvil Procedure in 1976 about the interpretation of Oder 17
Rule 2 and Order 17 Rule 3. Apparently there were two views.
one was that Order 17 Rule 3 could be used for deciding the
matter on merits if the party is present but has failed to
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do what was expected of that party to do and this rule could
not be wused against a party who was present whereas the
other view was that even if a party is absent but has failed
to do what was expected of himthen it was the discretion of
the Court either to proceed under Order 17 Rule 2 or under
Order 17 Rule 3.

In sone decisions, the H gh Courts have gone to the
extent of saying that even if the trail court disposes of
the mtter as if it was disposing it on nmerits under Order
17 Rule 3 still if the party agai nst whom the decision was
pronounced was absent it could not be treated to be a dis-
posal in accordance with Order 17 Rule 3 and provisions of
Order 9 will be available to such a party either for resto-
ration or for setting aside an exparte decree. Learned
counsel placed before us a
292
nunber of decisions of various H gh Courts on this aspect of
the matter. Butin our opinion in view of the amendnent to
these 'two rules which have been nmade by 1976 anmendnent of
the Code of Civil Procedure-it is not disputed that to the
facts of this case, Code of Civil Procedure as anended will
be applicable and therefore it is not necessary for us to go
into that question. Order 17 Rule 2 and Rule 3 as they now
stand reads:

"Order 17, Rule 2: Procedure if parties fai
to appear on day fi xed:

Were, on _any day to which the
beating of the suit is adjourned, the parties
or any of themfail to appear, the Court nmay
proceed  to dispose of the suit in one of the
nodes directed-in that behalf of Oder IX or
make such other order as it thinks fit.

(Expl anati on--Were the evidence or a
subst anti al portion of the evidence of
any party has already been recorded and such
party fails to appear on any day to which
the hearing of the suit is adjourned, the

Court may, inits di scretion proceed
with t he case as if such party wer e
present.

Order 17 Rule 3: Court may proceed notw th-
standing either party fails to produce evi-
dence, etc.

Where any party to a suit ~to whom
time has been granted fails to produce his
evi dence, or to cause the attendance of his
wi t nesses, or to performany other act neces-
sary to the further progress of the suit, for
which tinme has been allowed, the Court / nmay,
notwi t hst andi ng, such default, --

(a) if the parties are present, proceed to
decide the suit forthwith, or
(b) if the parties are, or any of them is
absent, proceed under Rule 2."
It is clear that in cases where a party is absent only
course is as nmentioned in Order 17(3)(b) to proceed under
Rule 2. It is therefore clear that in absence of the defend-
ant, the Court had no option but to
293
proceed under Rule 2, Simlarly the | anguage of Rule 2 as
now stands also clearly lays down that if any one of the
parties fail to appear, the Court has to proceed to dispose
of the suit in one of the nodes directed under Order 9. The
explanation to Rule 2 gives a discretion to the Court to
proceed under Rule 3 even if a party is absent but that
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discretion is limted only in cases where a party which is
absent has |ed sone evidence or has examned substantia
part of their evidence. It is therefore clear that if on a
date fixed, one of the parties remain absent and for that
party no evi dence has been exam ned upto that date the Court
has no option but to proceed to dispose of the matter in
accordance with Oder 17 Rule 2 in any one of the nodes
prescri bed under Order 9 of the Code of Civil Procedure. It
is therefore clear that after this amendnment in Oder 17
Rules 2 and 3 of the Code of Civil Procedure there renmains
no doubt and therefore there is no possibility of any con-

troversy. In this viewof the matter it is clear that when
in the present case on 30th October 1985 when the case was
called nobody was present for the defendant. It 1is also
clear that till that date the plaintiffs evidence has been

recorded but no evidence for defendant was recorded. The
def endant was only to begin on this date or an earlier date
when the case was adjourned. It is therefore clear that upto
the date i.e. 30th Cctober, 1985 when the trial court closed
the case of defendant there was no evidence on record on
behal f of the defendant. In this view of the matter there-
fore the explanation to Order 17 Rule 2 was not applicable
at all. Apparently when the defendant was absent Order 17
Rule 2 only permitted the Court to proceed to di spose of the
matter in any one of the nodes provided under Order 9.

It is also clear that Order 17 Rule 3 as it stands was
not applicable to the facts of this case as adnmittedly on
the date when the evidence of defendant was closed nobody
appeared for the defendant. In this view of the matter it
could not’ be disputed that the Court when proceeded to
di spose of the suit on meritshad committed an error. Unfor-
tunately even on the review application, the'learned tria
Court went on in the controversy about Order 17 Rules 2 and
3 which existed before the anendnment and rejected the review
application and on appeal, the H'gh Court also unfortunately
di sm ssed the appeal in |limne by one word.

The learned counsel for the( respondent attenpted to
contend that in this view of lawas it now stands an appli-
cation wunder Order 9 Rule 13 will be naintainable. However
it was suggested that there was al so an objection of ' linta-
tion about the acceptance of that applica-
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tion. It is apparent that the learned trial Court has not
considered the application on nmerits but has only rejected
it as not mmintainable and that order has been maintained.
Thi s objection of the | earned counsel for the respondent is
not necessary for us to go into at this stage as in view of
the | aw di scussed above, the order rejecting the application
as not-naintainable, has to be set aside and it will be open
to the learned trial Court to consider the application under
Oder 9 Rule 13 and dispose it of in accordance wth that
law and while so doing, it may even exami ne the objections
that may be raised by the respondent.

The appeal is therefore allowed with costs. The order
passed by Hon' ble the H gh Court and also the trial court
rejecting the application of the appellant under Oder 9
Rule 13 is set aside and it is directed that the |earned
trial court will proceed to hear and di spose of the applica-
tion under Order 9 Rule 13 filed by the appellant in accord-
ance with | aw
A P.J. Appeal al -
| owed.
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