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PETI TI ONER
THE STATE OF MADHYA PRADESH

Vs.

RESPONDENT:
THE GWALI OR SUGAR CO., LTD., AND OTHERS(AND CONNECTED APPEAL

DATE OF JUDGVENT:
30/ 11/ 1960

BENCH

ACT:
Cess-Levy on sugar cane ordered by erstwhile Ruler-Consti-
tutional validity-Constitution of India, Arts. 14, 265, 373.

HEADNOTE

In order to put the sugar industry on a stable footing, for
which it was necessary to devel op the cane area, the Ruler
of the erstwhile Gnalior State by an order dated 27-7-1946
sanctioned the |evy of cess of one anna per maund on al
sugar cane purchased by the respondent conpany. When the
Governnment of Madhya Bharat, which was the successor state
of the former Gmalior State, nade a demand for paynment of
the cess, the respondent filed a petition before the High
Court of Madhya Bharat chall enging the | egality of the |evy
on the grounds (1) that the order dated 27-7-1946 was only
an executive order and not a |law under Art: 265  of the
Constitution of |India and that, therefore, there was no
authority for the inposition of the cess after January 26,
1950, and (2) that the |levy was discrimnatory and viol ated
Art. 14 inasmuch as while the respondent was nade liable to
pay the <cess the other sugar factories in the State were
exenpt . It was found that at the time when cess was  /first
levied there was no sugar factory in existence in the
Gnalior State other than that of the respondent.

Held, that (i) the Ruler of an Indian State was an absol ute
nmonarch in which there was no constitutional limtation to
act in any manner be I|iked, he being the suprene
| egi slature, the suprene judiciary and the suprene head  of
the executive., Consequently, the order ~dated 27-7-1946
issued by the Ruler of Gnalior State ampunted to a |aw
enacted by himand becane an existing | aw under Art. 372 of
the Constitution of India. The levy of cess was therefore
by authority of law within the neaning of Art. 265;
Madhaorao Phalke v. The State of Madhya Bharat, [1961] 1
S.C.R 957, followed.

(2) the levy of cess did not contravene Art. 14 because (a)
the object was cane devel opment in the particular area and a
geographi cal classification based upon historical factors
was a pernissible node of classification, and (b) a tax
could not be struck down as discrimnatory unless it was
found that it was inposed with a deliberate intention of
di fferentiating between
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an individual and individual; and particularly, in the
i nstant case, where when cess was first sought to be levied,
there was no other sugar factory existing in the State.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 98 and 99
of 1957.
Appeal s fromthe judgnment and order dated August 31, 1954,
of the Madhya Pradesh High Court in Civil Msc. Case No. 9
of 1953.
R Ganapathi lyer and D. Qupta, for the appellant in C. A
No. 98 of 1957 and respondents in C. A No. 99 of 1957.
S. K. Kapur and Naunit Lal, for the respondents in C A
No. 98 of 1957 and appellant in C. k. No. 99 of 1957.
1960. Novenber 30. The Judgnent of the Court was delivered
by.
MUDHOLKAR, J.-These are cross appeals fromtwo judgrments of
the erstwhile Hi gh Court of Madhya Bharat. Both of them
arise out of a wit petition presented by the Gaalior Sugar
Conpany Ltd., who are respondents in C A 98 of 1957, in
whi ch they challenged the validity of the levy of a cess on
sugar cane purchased by the respondents. The grounds on
which 'the validity of the cess is challenged are two. The
first ground is that it was not |evied under any |aw and the
second ground is that it is ~discrimnatory against the
respondents.
In order to appreciate these contentions it is necessary to
set out certain facts. In the year 1940 in pursuance of an
agreenment entered/ into between the Governnent of Gwalior
State and Sir Hom 'Mehta and others a sugar factory was
established at Dabra. The nane of ‘that factory is The
Gnalior Sugar Co., Ltd. On June 20, 1946, the Maharaja
Scindia, the ruler of Gralior State constituted a Committee
to consider the desirability of inposing a "cane cess on the
lines of the United Provinces or Bihar and to recomend a
procedure for fixation of sugar prices within the terns of
the agreenent subsisting between the Governnent ‘and the
factory". The Report of the
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Conmittee was submitted to the Maharaja by the Chairman on
July 23, 1946. In their report the Comrmittee observed that
in order to put the industry on a sure and stable footing it
was absol utely necessary to devel op the cane area and’ yield
in the shortest possible tine. For this purpose the
Committee reconmended that it was essential to levy a cane
cess of one anna per maund on all sugar cane purchased by
the respondent factory. At the foot of this report the

Mahar aj a nade t he fol |l owi ng endor senent "“Quzari sh
sanctioned, J. M Scindia, 27-7-46". It nmay be nmentioned
that the Conmittee al so reconmended the establishnment of a
Cane Devel opment Board. This recomendation ~was al so

accepted by the Ruler. On August 26, 1946, ‘the Economc
Adviser to the Government of Gmalior wote a letter to the
Manager of the respondent factory. It will be wuseful to
reproduce the text of that letter as it wll have sone
rel evance on the second ground on which the cess is
chal | enged. The letter runs thus:

"Dear air,

Wth a view to expand cane area and cane yield in the Harsi
conmanded area so that the Gmalior Sugar Co., Ltd., be put
on a sound and stable basis, the Gnalior Governnent have
decided to inmpose a cane cess of one anna per maund on al
sugar cane purchased by your factory. The operation of this
cess will start fromthe com ng sugarcane crushi ng season
The proceeds of the cess have been earnarked for cane
devel opnent work in the Harsi region that will be undertaken
by a Cane Devel opnment Board constituted for the purpose.

The Cane Devel opnent Board expects your co-operation in this
devel opnent work, which is proposed to be undertaken as soon
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as possi bl e.
Yours sincerely,

Secretary,
Cane Devel opnent Board."
The respondent factory protested against this |evy. After
the formation of the State of Madhya Bhar at,
79
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the respondent nade a representation to the Governnent of
Madhya  Bharat against the levy of the cess. That

representati on was, however, rejected. They, then, paid the
cess for the years 1946 to 1948 anpunting to Rs. 1,17,712-8-
2. The Governnent of Madhya Bharat made a demand from the
respondents for a sumof Rs. 2,79,632-14-9 for the years
1949 to 1951. The respondents chall enged the demand upon
the two grounds set out above and presented a petition
before the High Court of Madhya Bharat for quashing the
demand. The petition was opposed on behalf of the State of
Madhya' Bharat which was the successor State of the forner
Gnal i or State. The High Court  granted the petition
partially by holding that the State of Madhya Bharat was not
entitled to recover the cess due fromthe respondents after
January 26, 1950. It nmay be mentioned that it was conceded
on behalf of the respondent company before the Hi gh Court
that the State was entitled to recover the cess prior to
January 26, 1950. Later, however, the respondents preferred
a review petition to the Hgh Court-in which they sought
relief even in respect of the cess for the period prior to
January 26, 1950. The review petition was dismssed by the
Hi gh Court upon the ground that no such petition.|ay. The
respondents are chall enging the view of the H gh Court in C
A. No. 99 of 1957. After the comnginto force of the
St at es Reorgani zation Act, 1956, the State of Midhya Pradesh
has been substituted for the State of Madhya Bharat and they
are shown as appel |l ants and respondents respectively in the
two appeal s.
The High Court struck down the cess upon the ground that the
order dated July 27, 1946, of the Gwalior Durbar was only an
executive order and not a law under Art. 265 of the
Constitution and that, therefore, there was no authority for
the inposition of the cess after January 26, 1950. Thi's
point is covered by the decision of this Court in Mdhaorao
Phal ke v. The State of Madhya Bharat and Another (1) decided
on Cctober 3, 1960. In the course of the judgnment of this
Court delivered by Gaj endragadkar, J., he pointed out:
(1) [1961] 1 S.C R 957.
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"I't would thus be seen that though Sir Madhya
Rao was gradually taking steps to associate
the public with the government of the /State
and with that object he was establishing
institutions consistent with the denocratic
formof rule, he had maintained all his powers
as a sovereign wth hinmself and had not
del egated any of his powers in favour of —any
of the said bodies. In other words, despite
the creation of these bodies the Mharaja
continued to be an absolute nonarch in whom

wer e vest ed the suprene power

| egi sl ature, the executive and the judiciary.

"In dealing with the question as to whether
the orders issued by such an absolute nonarch
amount to a | aw or regul ation having the force
of law, or whether they «constitute nerely

of

th
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adm nistrative orders, it is inportant to bear
in mnd that the distinction between executive
orders and legislative commands is likely to
be nmerely academic where the Ruler is the

source of al | power . There was no
constitutional Jlimtation upon the authority
of the Ruler to act in any capacity he Iiked;

he would be the suprene |legislature, the
suprenme judiciary and the suprene head of the
executi ve, and all his orders, how ever
i ssued, woul d have the force of |law and would
govern and regulate the affairs of the State
i ncluding the rights of the citizens.
"It is also clear that an order issued by an
absol ute monarch in an Indian State which
had the force of law would amunt to an
exi sting law under Art. 372 of t he
Constitution.™”
From these observations it would be quite clear that the
endorsenent of the WMaharaja on the Guzarish whereby he
accepted the recomendation of the Committee about inposing
a cess on the sugarcane crushed by the factory amunted to a
law, however informal that endorsenent may appear to be.
Since it was a |law'enacted by the Maharaja then, wth the
comng into force of the Constitution, it becane an existing
| aw under Art. 372 and thus it satisfies the requirenents of
Art. 265 of the Constitution.
624
Di sagreeing with the H gh Court we therefore hold that the
cess was inposed by authority of 1aw.

What remains to be considered is whether this cess
vi ol ates the guarantee of equal protection contained in Art.
14 of the Constitution. Wat was urged Ltd. before the H gh
Court and what was al so urged before us was that this is the
only sugar factory in the present State of Mdhya Pradesh
which is liable to pay the cess whereas other sugar
factories are exenpt therefrom  The result of this/is that
those other sugar factories do not have to pay this cess and
are thus better placed in the matter of carrying on’  their
busi ness of manufacturing and narketing of sugar than the
respondents and so there is discrimnation against the
respondents in that respect. It seens to us, however, that
this cannot be regarded as discrimnation at all, even after
the formation of the State of Madhya Pradesh. The reason is
that the difference arises out of the historical = background
to the inposition of this cess. It has recently been held
by this Court in M K Prithi Rajji v. The State of
Rajasthan & O's (1) decided on Novenber 2, (1960, . that
geographi cal classification based upon <certain . historica

factors is a permssible node of classification. In our
opi nion, the principle underlying that decision would also
apply to the present case. In view of the decision, M.

Kapur the | earned counsel for the respondents sought to rest
his argunent on a somewhat different ground. That ground is
that wunder the order of June 27, 1946, the respondent
factory alone was nmde liable to pay cess and that no

simlar liability was inposed upon any other factory in
Gnal i or. It would, however, appear that at that tinme no
other sugar factory was at all in existence in the Gwalior
St ate. The respondent factory was the first to be

established and for all we know is even today the only sugar
factory in the area which fornerly constituted the State of
Gnal i or. We have already quoted the letter witten by the
Econom ¢ Adviser to the Gnalior CGovernment addressed to the
Management of the Gmalior Sugar Co., Ltd. Fromthat letter
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(1) C A NO 327 of 1956.
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appear that the cess was inposed for a definite purpose and
that was to expand the cane area in the Harsi conmanded
region so that the Gmalior Sugar Co., Ltd., that is, the
respondent factory would be put on a sound and stabl e basis.
It wll, therefore, be clear that far from discrimnating
agai nst the factory, the whole object of the cess was to do
somet hing for the benefit of the factory and for the benefit
of the sugar industry in the State which was at that date in
its infancy. Apart fromthe fact that in the matter of
taxation the | egislature enjoys a wide discretion, it should
be borne in mnd that a tax cannot be struck down as
discrimnatory wunless ~the Court finds that it has been
imposed with a deliberate intention of differentiating
between an individual and an individual or upon grounds of
race, religion, creed, |anguage or the like. There was no
qguestion ~of doing anything like this in the year 1946 when
no ot her 'sugar factory existed in the State of Gmalior. The
cess was thus-good in | awwhen enacted and it has not been
rendered void under Art. 13-by reason of the conming into
force of the Constitution on the ground that it violates

Art. 14. In our opinion, therefore, both the grounds on
which the validity of the cess is challenged are il

concei ved and the cess is a perfectly valid one. It would,
therefore, be conpetent to the State of Madhya Pradesh to
realise that cess fromthe respondent factory. Upon the

view we have taken in the matter in C. A No. 98 of 1957
nothing remmins to be considered in C. A No. 99 of 1957.
Accordingly we allow the appeal by the State -and dismss
that of the respondents.

The costs of the appeal will be borne by the respondents in
C. A No. 98 of 1957. As both the appeals were argued
together, there will be only one set of hearing fees.

Appeal No. 98 all owed.
Appeal No. 99 disni ssed.
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