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1. Leave granted.

2. Appel | ant herei n-one Praveen, son of Ranthander Sharma was
convicted by the Additional Sessions Judge for conmitting the offences
under Section 395 read with Sections 397 and 450 of the Indian Pena

Code (for short \0231PC\024). Besides these offences, he was also found guilty
for coomitting of fence under Sections 25(1-B)(a) and Section 27 of the
Arms Act. Along wi th the present appellant one other accused Harish was
al so convicted and sentenced for commtting the sane of fences. Both of
themfiled separate appeals before the Hi gh Court.  However, both the
appeal s were di smssed by a common judgnent passed by the High Court.
Wil e Pravin, the present appellant (original Accused No.1l) has come up
before us by way of the present appeal, the other accused has not chosen
to challenge his conviction. W, therefore, are left with the case of
Accused No.1 alone. A few facts would be necessary.

3. A broad day-1light dacoity took place on 8.9.2003 on Dena Bank
situated at Bapat Chauraha, |ndore. According to the conplaint |odged by
Ashok Kumar Dubey (PW 1), Branch Manager, Dena Bank, at about 12.20

in the noon, two unknown persons had entered in his cabin and one of

them took out revolver fromhis shirt and pointed towards him pushed him
out of the cabin and took himto the hall. —The other associates of the said
persons, who were present there, asked the other nenbers of the staff

and about 30-40 custoners to stand in the hall with their hands raised
upwar ds by pointing pistol towards them One of the associ ates stood at
the gate of the bank with pistol while other associ ates covered the other
persons in the hall. The fifth associate, who appeared to be their |eader
had come inside the bank and asked for the keys of the strong room He

t ook one Mahender Chauhan towards safe by pointing pistol at himwhile

the other persons were asked to sit on the floor of the hall. | After about 10-
15 minutes, two accused persons had come out with the bags filled with
notes fromthe safe. They had snatched one bag from Sh.S. M Dhol ey,

staff nmenmber of the bank and stuffed it with the bundles of notes from cash
counter. The accused then directed all the persons present there to nove
to the gallery of toilet and shut themin a room They threatened that if
anyone used phone, then they would shoot such person. Before that they
had col |l ected the nobile phones of all the custoners which they threw

out side the bank. The nobil e phones of two of the customers were,

however, not found. The accused persons put |ock on the gate of the bank
and ran away. One custoner, namely, Ashish Goyal broke the w ndow

panes towards the road and attracted the attention of the people. He only
had given information to the Police Control Room on Tel ephone No. 100.

The total ampunt |ooted was about Rs. 13,95, 720/ -.

4. After conmmitting the dacoity, the accused persons ran away towards
Meghdoot Garden in a Conmander Jeep of grey or light blue col our and
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one Hero Honda Mdtorcycle. The black bag of Shri S.M Dhol ey, which

was taken away by the dacoits was al so described to be nade of

parachute cloth containing three bank cheques of Rs.10,000/- each of
Tehsi | dar Nazul, photocopy of valuation report of Plot of Siddhipuram
auction fornms of Tehsildar Nazul, statement of 2003 of Navl akha Branch
Bank, driving licence of Shri Dholey and 10-11 ball pens. There were
nunber of persons who saw this incident, nanely, Surendra Kunar,
Mahendra Chauhan, Ajay Tandon, S.M Dhol ey, Deepak, M L. Mnharey,
Sangeeta Silawat of bank staff and Ashish Goyal, Prahlad Gotwal, Ujjwal,
Rahul , Sushil Verma, Hargovind Singh, etc., who were the visitors to the
bank. Al of themclained that they would be able to identify the dacoits.
The descriptions of the accused persons were al so given. The person who
had entered the cabin of the Branch Manager and pushed hi m was about
25-30 years, height about 5 feet 6 inches. He had wheati sh col our

conpl exi on and had unshaven face with small mustaches with Z-bl ack
hairs. He was wearing ordinary black goggles, cream col our pant and
shirt. The second accused who was al so of the sane average height,

aged about 25 years, but was a clean shaved person. The description of
the other 'dacoits were also given.. The person who appeared to be the

| eader of the accused persons was about 26 years old. His description

was al so given. It was clainmed that nost of the |ooted bundles of the notes
were bearing seal of S.S'C. and slips of Dena Bank. It was clainmed that

the accused persons could be identified on being seen.

5 The report given by Ashok Kumar Dubey was recorded by SHO

Bal devsi ngh Thakur /(PW52). The offence was regi stered under Sections
395 and 397 I PC and the investigation started. Cbservation Menorandum
was drawn. During the investigation, the Branch Manager Shri Ashok

Kumar Dubey (PW 1) produced the details of the looted notes, they were,

13 notes of Rs.1,000/- denom nation, 264 notes of Rs.500/- denom nation
5108 notes of Rs.100/- denom nation, 3045 notes or Rs.50/- denom nation
1347 notes of Rs.20/- denom nation and 56083 notes of Rs.10/-

denom nation. The statements of w tnesses were recorded.

6. The present accused cane to be arrested on 26.9.2003, i.e., barely
within 18 days of the incident. Accused Harish was arrested on 8.10.2003.
On the basis of the discovery statenent made by accused Praveen, the

regi stration docunments of the Mtorcycle, copy of the Daini k Bhaskar
Newspaper whi ch had published the news regarding the dacoity, one letter
regardi ng the sale of Jeep No. MP-09- N-5946 by Atul 'Parmar to Praveen
Sharma and another letter regarding sale of jeepand 18 other itens were
seized. Simlarly as per Seizure Meno (Exhibit P-18) one country nade
Katta of .12 bore, 4 cartridges, 40 bundl es of Rs.10/- denom nation notes,
totaling Rs.40,000/- which were bearing the slips of Dena Bank and seal of
S.A C were also seized. One Slaty Col our Mahendra Jeep wi thout numnber

was al so seized fromthe accused. Sinilarly 280 slips of Dena Bank and

ot her banks used on bundl es of notes, 38 torn slips of S.MS, 144 full slips
of SSMS., 159 plastic paper for tying bundles, 58 rubber rings, 160 thin
rope of jute, 34 ordinary jute rope, 2 number plate of jeep MP-09-N- 5945
and one broken lock were al so recovered fromthe accused. The

Mot orcycl e of Hero Honda make bearing registration No.MP-04- AN-7916

was al so seized. One black Rexene bag containing driving |icence of Shri
S.M Dholey in a polythene bag, report of bank | oan-of Navl akha Dena

Bank of Shri Dholey were recovered from accused Hari sh Kumar Singh

7. A Test ldentification Parade was held in respect of both the accused
persons wherein they were got identified by Prosecution Wtnesses, they
bei ng Daman Si ngh (PW5), Surendra Kumar (PW4), Mhendra Chauhan

(PW10) and Ashok Kumar Dubey (PW1). According to the prosecution

Dar shan Singh (PW5) identified both the accused persons correctly.

Ashok Kumar Dubey (PW1) also had identified both the accused persons
correctly. Mahendra Chauhan (PW10) and Surendra Kumar (PW4) had
identified accused Harish correctly but they had not identified accused
Praveen correctly. The identification proceedi ngs about bag were al so
conducted and the bag was got test identified. Utimtely, on the basis of
the investigation, the charge-sheet canme to be filed for committing

of fences under Sections 395, 297, 450 | PC and Sections 25 and 27 of

Arms Act. The charge-sheet also recorded that the other accused
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persons, nanely, Anand, son of Mhanlal, Shashi kant and two ot her

accused persons were absconding and the investigation was continuing

agai nst them One Shashi kant, son of Dadnath was al so i nvol ved,

however, during the investigation it cane to be reported that he had died in
a police encounter. Charges were framed agai nst the accused persons.

They denied their involvenment in the comm ssion of crime and cl ai med

false inplication. Defence of Harish was that on the day of incident he was
present in the Bl ock Head Ofice of Faizabad and on that day he had
purchased a truck for which docunments have been prepared and that the
police had falsely inplicated him He also pointed out that the police had
shown hi s photographs to the witnesses in the Test Ildentification Parade.
The defence of accused Praveen was that since the police could not
apprehend the actual accused persons, he was being falsely inplicated in

t he case.

8. As many as about 55 witnesses cane to be exam ned, including the
eye-wi tnesses and the bank staff w tnesses. The Sessions Judge

convi cted the two accused persons. On the appeal having failed before

the H gh Court, the present appellant is before us by way of this appeal

9. Learned counsel appearing on behalf of the appellant very
vehenent|'y contended before us that the identification parade in respect of
this accused was a farce as the photographs of both the accused persons,
nanel y, Praveen and Harish were already shown to the w tnesses which

was clear fromthe evidence before the court. It was further urged that if
the identification itself failed, then there would hardly be any evidence |eft
agai nst the accused. It is also urged that the discoveries of the so-called

stol en property was also farcical and insignificant. Learned counsel also
urged that the Investigating Agency sonehow wanted to do the face

savi ng on account of ‘their failure to catch the real culprits inspite of the fact
that the dacoity had taken placein broad day-light. Utinmately, even the
convi ctions under Sections 25 and 27 of the Arns Act came to be assailed

on the ground that such conviction could not have been ordered in | aw.

Lastly, by way of an alternative contention, |earned counsel pointed out

that the sentence was too harsh as conpared to the offence conmitted.

10. As against this, the | earned counsel appearing on behalf of the
prosecution supported the judgments of the courts bel ow and poi nted out

that both the courts bel ow had, on the basis of the evidence |ed before

them cone to the conclusion that (this appellant was identified. 1t was

poi nted out that the witnesses were the bank officers and they were with

the dacoits for substantial time. The w tnesses, therefore, had the
opportunity to watch the accused persons closely and as such'the
identification of these accused persons in the court, at the instance of the
eye-wi tnesses, was also no less significant. 1t is then pointed out that the
di scoveri es nmade included the bag of witness Shri S.M Dholey (PWG6)

along with the docunments therein and as such it was clear that the said

di scovery established an unassail abl e nexus-of the accused with the

crinme. It was further pointed out that even the vehicles which were used

for committing the crime were seized and identified by the w tnesses.

Lastly it was contended that since both the courts bel ow had concurrently
found the accused guilty on the basis of appreciation of evidence and

since no significant error was pointed out, this Court should not interfere in
its jurisdiction under Article 136 of the Constitution

11. It cannot be disputed that the bank was | ooted in the broad day-1ight
by the persons who were or could be termed to be dare-devils. ' Wen we

see the evidence of Ashok Kumar Dubey (PW 1), Branch Manager of the

Dena Bank al ong with the evidence of Surendra Kumar (PW4), Danan

Singh (PW5), S.M Dholey (PW6) and Mahendra Chauhan (PW10), all of

whom were the bank enpl oyees as al so Deepak Kumar Kharte (PW) and

Sant osh (PW11) who were the bank custoners as al so Ajay Kunar

Tandon (PW21), Ashish CGoyal (PW22), Deepak Sompurkar (PW23),

Suresh (P-W24), Nathulal (PW25), Sangeeta Silavat (PW27), Govind

Si ngh Dodiya (PW29), Shefali (PW30), Prahlad Kumar Gothwal (PW44),

the common thing in their evidence is that on that day about 5 persons
entered the bank and conmitted dacoity. They were arnmed w th weapons

and col lected all the persons in the hall, handed out threats and calmy
col l ected keys fromthe bank staff and took away currency notes fromthe
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bank chest. The High Court has recorded a finding that nothing significant
has conme out in respect of this aspect of the dacoity.

12. The evi dence of Ashok Kumar Dubey (PW 1) woul d be the npst

i mportant as he had graphically described as to how the dacoity took place

and how he was taken out by the two persons. The Trial as well as the
Appel |l ate Courts have rightly relied upon this witness and accepted his
evidence. This witness had further stated that it was alnmost within 10

m nutes after the dacoits left the bank that the police reached there.

Learned counsel had commented that this w tness, though had taken part

in the identification parade, did not in his substantive evidence, refer to that
fact and, therefore, his identification, in the court, for the first tine,
remai ned without any corroboration. There is no significant cross-

exam nation of this witness at all as regards the evidence and nore
particularly his identification of the accused in the court. He had very
specifically identifiedthe appellant herein. Very significantly no question
has been put to this witness. It is not suggested as if the accused had
covered their faces. There is no challenge also to the story that the

dacoi ts had pointed revolver at him In the absence of any substantia
cross-exam nation, we do not think that the Trial Court and the H gh Court
were in . error in-accepting the evidence of this witness particularly about his
identification. The witness had full opportunity in broad day-light to be with
the accused and the incident itself was so significant that it would

undoubt edly make a dent on his nenmory. He was after-all an educated

bank officer holding a responsible position of a Branch Manager. Since his
evi dence about know ng 't he accused-appellant was not at all chall enged,

the courts below were right in accepting the evidence.

13. Surendra Kumar (PW4), has corroborated the evidence of Ashok

Kurmmar Dubey (PW 1) ‘and there is nothing contradictory in his evidence.
Surendra Kumar is also a bank enpl oyee working in the sane branch. He

has al so supported the version that the dacoits having snatched the bag
froma lady custoner as also the bag of S.M Dholey (PW6). This witness

was called in the jail for identification and he clainmed that he had correctly
identified the accused persons who were present in the court. This

wi tness had also reiterated, in his cross-exani nation, about the |anguage

whi ch was bei ng spoken by the dacoits.” He specifically denied that the
accused persons, who were present in the court, were shown to him

earlier. H's follow ng statenent was taken as an exception by the Defence
counsel

\023Si ni | ar phot ographs were shown to ot her persons which were

shown to ne.\024

Fromthis the | earned counsel presunmed that the photographs of the
appel | ant were shown to this witness. W do not think such an inference
can be drawn fromthe above nmentioned sentence. This witness, in the
very next paragraph, had, however, clarified that those persons whom he
had identified were not the persons who were apprehended by the police.

He has specifically stated about the identification parade where cashier
Chauhan, C.S. Batham Shri Ashok Dubey and other persons were call ed.

He, however, under the stress of cross-exam nation admtted that the
accused persons were shown to himin the police station. Since this

wi tness had not identified the appellant Pravin, though the H gh Court
relied on him we do not attach any inportance to the evidence of this

Wi t ness.

14. Daman Si ngh (PW5) who was al so the bank enpl oyee, graphically
descri bed the whol e dacoity. He also clained that he had correctly
identified the appellant and the other accused Harish. Some insignificant
oni ssi ons have been brought out in his evidence which do not danage the
evidentiary value of his evidence at all. He also reiterated in his cross-
exam nation that he was not shown any phot ographs of the accused nor

was any accused shown to himin the Police Station. As regards the
identification parade he was specifically cross-exam ned and he refuted al
the suggestions. Learned counsel, however, relied on one sentence to the
effect that:

\ 023Yeh Sahi hai ki jeep nmein un vyaktiyo ke photo di khaye gaye

the, jo pakde gaye the aur unki pehchan karni thi\024
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\ 023The English Transl ation of the above sentence is: It is correct
that in the jeep photographs of those persons were shown

who were apprehended and their identification was to be
conduct ed. \ 024

Fromthis the | earned counsel suggested that this w tness was shown the
phot ographs and, therefore, his evidence would be of no consequence.

We cannot read this sentence in isolation. Prior to this the witness had
stated in the follow ng fashion

\023In the way in jeep policenen told us that we will have to

identify the persons those who were involved in the

conmi ssi on of occurrence ampngst the apprehended persons.

Pol i cenen had taken the conplete file of the case along with

himto the prison. | had not seen that file. Therefore, | cannot

tell as to whether it was containing the details of the

appr ehended persons or not.\024

VWhen we see the earlier part of the evidence, it is clear that this so-called
adm ssi on has been inadvertently given. This is apart fromthe fact that
there is nothing to suggest that he was shown the photographs of the

accused appellant. W, therefore, ignore this so-called adm ssion as has
been done by Trial and Appellate Courts. He has specifically pointed out
about his identification inthe jail. Very significantly this wtness was
suggested that there was no identification parade held at all in the jail
Even if we ignore the test identification parade, there is nothing suggested
to himin his cross-exam nation to challenge his identification in the court.
W are quite alive to the fact that identification, for the first tine in the
court, is inconsequential. However, we cannot forget the fact that in this
case all these witnesses were the bank enpl oyees who had undergone a
traumatic experience of a broad day-light dacoity. They were with the

dacoits for substantial tine.  The dacoits had also not covered their faces.
When we see the admi ssion closely regardi ng the photographs, there is

not hi ng to suggest that the photographs of Pravin (the present appellant)

was shown to this witness. W, therefore, have to ignore the so-called

admi ssion. He al so does not state as to how many phot ographs were

shown to himand whether he had identified those accused persons whose

phot ographs were shown to him It nmay be that sone photographs may

have been shown regardi ng sone arrested persons but that by itself does

not affect his evidence particularly when it is not put to himspecifically that
he had seen the photographs of this appellant and his identification was on
the basis of those photographs. The Trial Court as well as the Hi gh Court
have relied on this witness and we do not find anything wong, nore

particul arly because he has stoutly denied the suggestions regarding the
accused persons being shown to himearlier when they were in the

cust ody.

15. The ot her w tness on whose evi dence the reliance has been placed

by the Trial Court as well as the High Court is Shri S.M Dholey (PW6)

and Mahendra Chauhan (PW10). Shri Dholey (PW6) reiterated about the
dacoity and clained that a pistol was brandi shed on him by one of the

accused persons. He thereafter gave a graphic description as to what
transpired. He then asserted that when the dacoits fell short of the bags to
carry the | ooted booty, they took his bag also. He described his bag to be
bl ack col oured bag made of parachute choth in which his driving licence,

one pyram d card, statenment about Dena Bank Navl akha and docunents

regardi ng the attachnment fromthe Nazul Tehsildar Shri Rajnish
Srivastava\022s court. It also had the insurance policy of his vehicle, one and
a half dozens of pens, etc. H's evidence was of no consequence as he

has specifically stated that the present appellant was not anobngst the five
dacoits. However, one of themresenbl ed accused Harish. |In his cross-

exam nati on by the prosecution this w tness, however, identified his bag.

He al so admtted that he had identified his bag when it was put for test
identification. He also reiterated that he was using that bag for the last 7 to
8 years. We would return to this evidence a little later.

16. Last of the identifying witness is Mahedra Chauhan (PW10). He

first asserted that he knows the two accused persons present in the court.
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He thereafter gave a graphic description of the dacoity. He also stated
about the bag being brought froma custonmer and the bag of the staff

havi ng been taken by the dacoits and the said bags being filled with the
currency notes. He also stated about Daman Singh (PWD5) giving the

keys. Lastly he asserted that in the test identification parade about 10
persons were present and out of whom he identified Harish and Pravin.

He, however, admtted that he had wongly identified Pravin as per Exhibit
P-22. W would, therefore, chose to ignore his evidence since he had
wongly identified the appellant in the identification parade.

17. The ot her evidence is that of Shiv Sagar (PW14). He was the
witness on the arrest of the appellant. He reiterates that in his presence
Pravi n spoke about the jeep, the currency notes and the slips attached to
the currency bundles. The witness asserts that the accused had agreed to
show the jeep which was behind the Chappan Dukan conpl ex. He then
reiterates that the police seized the jeep, the bundle of notes and the slips
on the bundl es of notes. He proved his signatures on Menorandum

(Exhibit P-23) and-the subsequent panchanama (Exhibit P-24). He

asserted that the police had seized Rs.40,000/- at the instance of Pravin
Sharma but from where, he did not know. He also spoke about the seizure

of .12 bore pistol and a bl ack bag. = He, accepted his signatures on Exhibit
P-21, P-17, P-18 and P-19.  The Public Prosecutor was pernitted to put

the questions in the nature of cross-exam nation wherein he had accepted
that Pravin Sharma had spoken about the Ambassador Car MP-9W 552.

In the cross-exam nation- by the accused, he rejected the suggestion that
the Panchananma were already witten on which he was asked to put his

si gnhat ur es.

18. The other relevant w tnesses is Raj Narain Tandon (PW21) who
deposed about the dacoity but did not - identify the appellant. Similar is the
case of Ashish Goyal (PW22). He had gone to the bank along with his
friend on that day. However, healso refused to identify the accused. The
next witness is Deepak Sompurkar (PW23) who was a clerk in the bank

Hi s evidence is of no consequence as he has not identified the appellant.
Simlar is the story of Suresh, son of Mdtilal (PW24) and Nathulal, son of
Kal uram (PW25). Arvind Kumar (PW26) has also refused to identify the
accused. Again the evidence of Sangeeta Silawat (PW27) is also of no

use since she has also not identified the accused. She has, however,
reiterated that the dacoits took the bags fromthe custonmers and the staff.
The evidence of Govind Singh Dodiya (PW29) is also of no consequence

as he has refused to identify the accused even in the 'court.  Shefali (PW
30) is achild witness. At that tine her age was 13 years. Though she has
spoken about the dacoity and the other details regarding the dacoity but
not hi ng agai nst the appellant. Manish Chaturvedi (PW33) who was the

| andl ord of appellant Pravin was al so exam ned. The other witnesses like
Aj ay Lashkari (PW34), Ranmu Yadav (PW35), Deepak Jain (PW36), Al ok
Nandev (PW37), Atul Karamsi ngh Parmar (PW38) would be of no

consequence since all these wi tnesses have not identified the appellant at
all. The only other witness is Sunmit Sankal a (PW45) who is an auto

deal er and who spoke about the purchase of a vehicle by two persons. He
reiterated that the purchase was made by one Pravin Sharma and one

ot her person. He reiterated that Pravin Sharma purchased the vehicle MP-
09- W5521 whose regi stered owner was Usmanbhai. The other witnesses

like Gurdial Singh (PW46), Jai Prakash Yadav (PW47) are hostile

wi t nesses. Even the evidence of Narmada Bai (PW51) is of no use to the
prosecuti on.

19. The nost significant evidence is that of Bal dev Singh Thakur (PW
52) who was the Investigating Officer. He deposed about the arrest of
accused Pravin on 26.9.2003. He then contended that in his presence
Pravin Sharma had di scl osed that out of Rs.14 |akhs, Rs.40,000/- and one
.12 bore Katta was hidden by himin an iron box. He also disclosed the

pl ace where the concerned jeep was parked. He thus proved Exhibit P-23.
Accordingly he reiterated that he had taken Pravin Kumar Sharma to his

resi dence at 32/3, Pardesipura where he recovered articles 1 to 18. He

al so deposed about the seizure of a jeep. He also deposed about Exhibit
P-20 which was a tenporary residence of one accused Annu @ Anand.

He clainmed that fromthat residence which consisted of only one room he
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sei zed 38 slips and the other articles like rubber rings, plastic strings, etc.
He was cross-examned in detail on the discoveries and nore particularly

on Exhibits P-23 and P-24 and a suggestion was given to himspecifically
that Pravin, the appellant had not discovered anything. He admitted in his
cross-exam nation that in Exhibit P-23 nmenorandumit is not witten as to
fromwhi ch place accused Pravin got the pistol and the amount. That

woul d be of no consequence since there is no cross-exam nation on the
factum of recovery of gun.

20. The other officer who investigated the case is Irfan (PW53) who had
exam ned the said pistol. Lastly the prosecution exam ned Hukum Si ngh
Yadav (PW54). His evidence is not of rmuch significance in so far as the
present accused is concerned. The last witness is Nayab Tehsil dar Chand
Mohd. Khan (PW55) who held the test identification parade. He reiterated
that Surendra Kumar (PW4) had wongly identified the accused while

even Mahendra Chauhan (PW 10) had not correctly identified the accused.

He, however, reiterated that Danan Singh (PW5) had correctly identified
both the accused. He also reiterated that Ashok Kumar Dubey (PW1) had
correctly identified the accused. In his cross exam nation it canme out that
the ot her persons who were asked to stand for the identification along with
accused persons, nobody was 27 years old. He also admitted that he had

not mentioned in the Panchanama that the persons who stood for
identification had to put on the blankets, though he asserted that the said
persons had covered their whol e body excepting their faces with the

bl ankets. It is on'the basis of the above said evidence that the accused-
appel | ant cane to be convicted.
21. We have deliberately taken stock of the whol e evidence particularly

because it was very vehenmently asserted by the | earned counsel for the

Def ence that there was no proper appreciation of evidence either by the
Trial Court or by the H gh Court.” W do not think that such a sweeping
statenment can be nmade about the judgments of ‘the Hi gh Court and the

Trial Court. W have considered the judgnments very carefully and find that
the Hi gh Court as well as the Trial Court have gone into the intricacies of
the evidence. W are, therefore, not inpressed at all by this contention on
the part of the Defence.

22. The main stay of the Defence was that the investigation was not fair
in this case inasmuch as the police had shown the accused persons to the
identifying witnesses. W have already given our reasons as to why we

woul d be prepared to accept the evidence of Ashok Kumar Dubey (PW1).

It is true that in his substantive evidence he did not speak about his

i dentifying the accused appellant in the identification parade but we cannot
forget the fact that there is a clear cut evidence of the Magistrate who
conducted the Parade confirm ng such identification. There is practically
no cross-examnation of this witness. W are particularly inpressed by the
recovery of Rs.40,000/- fromthe possession of the accused-appellant

whi ch recovery has been accepted by the Trial and the Appellate Courts.

The recovery of the slips as also of the gun which was brandi shed agai nst
the witness is also no less significant. There is no explanation given by the
accused as to how a huge sum of Rs.40,000/- and the Dena Bank slips

and the other bank docunents could be recovered from him

23. It was feebly argued before us that there was delay in holding the
identification parade. In the peculiar facts and circunstances of this case
we do not think this delay was of any significance. W say this as the

ot her accused persons are still at large and, therefore, test /identification
parade coul d not have been conducted in respect of only sone of the

accused. Again the question of delay was never raised by way of cross-

exam nati on and no explanation was called for fromthe investigating
officer. Had the question been asked, the wi tness would have answered

the sane. Simlar view has been taken by this Court in Pranod Mandal v.
State of Bihar [(2004) 13 SCC 150] where the Court had found that there

is no fixed rule as regards the period within which the test identification
parade nust be held. |In this case this Court observed that:

\0231f there is any delay, unless the reasons for the delay are put

by way of questions in the cross-exam nation to the

investigating officer, the so-called delay was of no

consequences. \ 024
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This Court in Paragraphs 23 specifically held that:

\ 023Where the witnesses have anple opportunity to watch the
dacoits and their physical features, etc., their evidence of the
identification is strengthened.\024

Therefore, if there was any delay in holding the identification parade, it is
i nsignificant according to us in the peculiar facts of the present case.

24. In Bharat Singh v. State of U P. [(1973) 3 SCC 896] a Three Judge
Bench of this Court had specifically observed in para 6:

\023Al though it is desirable to hold identification parade at the

earliest opportunity, where there is a delay of three nonths in

hol ding the identification parade, it is a duty of the accused to
cross-exam ne the police officer who conducted the

i nvestigation and the Magi strate who held the parade if the

accused w shes to take advantage out of such undue del ay.\024

We respectfully follow the above decision

25. In State of Rajhasthan v. Sukhpal Singh & Os. [(1983) 1 SCC

393] this court ignored the wong identification particularly holding that:
\ 023Since the part of the oot as well as the weapons used in the

dacoity were recovered and since the testinmony of the bank

enpl oyees were found reliable, they being i ndependent

Wi tnesses, sone irregularities in the identification parade were

liable to be ignored.

This was al so a case of dacoity on the bank and the bank w tnesses were
di sbelieved. This Court observed:

\023Wt nesses who had no axe to grind and had no persona

notive to inplicate the accused on a fal se charge, have been

di sbel i eved on feeble considerations. And the recovery of
incrimnating articles has been by-passed and di sbelieved by
characterizing it as unnatural and incredible. Different crines

have different patterns and the offenders inprovise their

strategy according to the exigencies of the occasion. \023

This Court al so observed simlarly about the seizure of Anbassador Car

the chits found with the bundl es of currency bearing the nane of the bank
and the box containing certain docunents belonging to'the bank. Very
significantly the situation is identical as in the present case where also the
def ence had taken the theory of planting after the arrest of the dacoits as
in the present case. W wonder as to how and wherefromthe police

woul d bring a huge sum of Rs.40,000/- for being planted. It is for this
reason that we have chosen to accept the evidence of Ashok Kunar

Dubay (PW1), Surendra Kumar (PW4) and Daman Singh (PW5).

26. We cannot again forget that the stolen property was recovered from
the possession of the appellant. W would, therefore, be justified in using
the presunption raised by Section 114 of the Evidence Act as was done in

the case of Ronny v. State of Maharashtra [(1998) 3 SCC 625].

27. There is al so supporting and corroborating evidence of the recovery
of the other materials |ike the bag of S.M Dholey " (PW6) which was
recovered during the investigation. This discovery of the bag is also
extremely significant because there was no reason for this bag which

contai ned the private documents of Shri Dholey to be recovered fromthe
accused. That also | ends credence to the fairness of the investigation by
the police. It will not be possible for us, in our jurisdiction under Article 136
of the Constitution, to re-appreciate the evidence and we will have to only
see as to whether Trial Curt and the Appellate Court were correct in
reachi ng the concl usions that they have recorded. W again reiterate that
the identification in the peculiar facts of this case by Ashok Kumar Dubey
and other wi tnesses would be acceptable inspite of the so-called defects
shown by the Defence in holding the identification. Considering the overal
circunstances in the peculiar facts and circunmstances of this case we hold
the appellant guilty of conmmitting the offence of dacoity.

28. There is al so no expl anati on about the gun as well as the bullets
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whi ch were exam ned by Irfan (PW53). The gun was obviously an

unl i cenced pistol and, in our opinion, it was obviously used in
contravention of Section 5 of the Arns Act. The conviction of the accused-
appel I ant, under Sections 25 and 27 of the Arms Act was al so correctly
recorded by the courts bel ow.

29. In the above circunmstances we do not find any merits in this appea
and the same is accordingly dism ssed.




