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1965 AR 1794 1965 SCR (3) 211
Cl TATOR | NFO
E 1979 SC1393  (35)
ACT:

Legal representatives of deceased  respondent--Brought
on record in final decree proceedings--If enures for
pur poses of appeal previously fil ed--Appeal - -Wen
continuation of suit.

HEADNOTE

The respondents filed a suit against the petitioner in
1954 for the possession of certain property and for ' nmesne
profits and obt ai ned decree in their favour. The
petitioner’s appeal to the H gh Court was dism ssed in Apri
1959 and a petition for special leave to appeal  to this
Court was granted in June, 1959. Thereafter, the 7th
respondent died in Novenber 1959. The petitioner filed the
present applications in Cctober 1964 for bringing on record
the legal representatives of the 7th respondent and - for
condonation of delay on wvarious grounds. It was also
contended on behalf of the petitioner that in view of the
fact that after the prelimnary decree for nmesne profits had
been passed, the respondents/plaintiffs brought the heirs
and | egal representatives of the deceased 7th respondent on
record in the final decree proceedings within the tine
prescribed, and as the |egal representatives were brought on
record at one stage of the suit on the basis of the rule
laid down by the Privy Council in Brij Inder Singh.v. Kansh
Ram 44 |.A. 218, no question of abatenent would arise in
respect of the appeal; that the final decree proceedings are
a stage in the suit and the appeal is another stage in the
suit and, therefore, the bringing on record of the Ilega
representatives in one stage of the suit will enure for al
stages of the suit.

HELD: (i) On the facts of the case there were no
sufficient grounds for condoning the delay in bringing the
| egal representatives of the 7th respondent on the record.

(ii) The order bringing the | egal representatives of the
respondent on record in the final decree proceedi ngs cannot
enure for the benefit of the appeal filed against the
prelimnary decree. The appeal therefore abated so far as
the 7th respondent was concerned. [217D]
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An order bringing the legal representatives of a
deceased party on the record passed at the stage of an
interlocutory application in a suit, or passed while an
appeal is pending where the suit is subsequently remanded to
the trial court or if passed while an appeal is pending
against an interlocutory order in passed while an appeal the
subsequent stages of the suit’ in all that suit, would enure
for made at one stage of the suit be it the suit these.
cases the order is final appeal against the interlocutory
order or final order in the suit, for here the appeal is
only a continuation of the suit. But the sane |egal position
cannot be invoked where an order is nmade in a suit
subsequent to the filing of an appeal at an earlier stage.
Such an order cannot be Projected, backwards into the appea
that has already been filed so as to becone an order in that
appeal [216F-217D]

Brij Inder Singh v. Kanshi Ram 44 |.A 218 distingui shed.

Shankarnar ai na Saralaya v. Laxm Hengsu, A Il.R 1931
referred to. ~Mad. 277.
N)3S. Cl.--1
212
JUDGVENT:
ClVIL  APPELLATE JURI SDI CTI ON: G vil M scel | aneous

Petition Nos. 2402 of 1964.
Applications for substitution for condonation of del ay.
AND
G vil Appeal No. 430 of 1963.

Appeal by special |eave fromthe judgnent and decree dated
April 8, 1959, of the Bonbay H gh Court in First Appeal No.
666 of 1954.
S. G Patwardhan and A G Ratnaparkhi, for the appellant.
Naunit Lal, for the respondents.

ORDER

Subba Rao, J. These are two applications, one for the
substitution of the | egal representatives of respondent No.
7 in CGvil Appeal No. 430 of 1963 on the file of this  Court
and the other for the condonation of delay in filing the
first application.

The first question is whether there is sufficient ground
for excusing the delay in filing the application for
bringing the | egal representatives of the 7th respondent = on
record. The facts are as follows: Sakharam Maruti® Jedhe and
others filed Special Suit 10 of 1964 in the Court of the
Cvil Judge, Senior Division Poona, against  Rangubai Kom
Shanker Jagtap for possession of the pl-ai nt - schedul e
property and for nesne profits and obtained a decree
therein. Against the said decree defendant preferred an
appeal to the High Court of Bombay. The High Court- by its
judgrment dated April 8, 1959, dismissed the appeal. The
defendant filed an application for special |eave to prefer
an appeal to this Court and the same was granted on June 16,
1959. The appeal was admitted on July 27, 1961. Between
these two dates, on Novenber 12, 1959, the 7th respondent,
Keshavarao Marutirao Jedhe died. Thereafter. on Mrch 7,
1964, the defendant filed Civil Application No. 1118 of 1964
in the Hi gh Court of Bonbay for bringing on record the | ega
representatives of the 7th respondent and for necessary
certificate to that effect. On August 11, 1964, a D vision
Bench of the High Court granted the certificate. On February
19, 1964, the defendant filed in this Court G vi
M scel | aneous Petition No. 2401 of 1964 for bringing on
record the legal representatives of the 7th respondent and
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on October 8, 1964, filed Gvil Mscellaneous Petition
No. 2402 of 1964 for condoning the delay of 4 years and 19
days in filing the aforesaid first petition. In the said
petition the petitioner gave two reasons for condoning the
delay. nanely, (i) the petitioner is a poor widow living in
Poona with her daughters and there is no nale nenber in the
famly of the petitioner to | ook after the proceedings, and
(ii) after the prelimnary decree in the proceedings for the
determination of the nmesne profits, the plaintiffs brought
the heirs and |legal representatives of the deceased 7th
respondent on record within the tinme prescribed and

213
as the legal representatives were brought on record at one
stage of the suit, no question of abatenent would arise in
respect of the appeal. The respondents filed a counter-
affidavit pointing out that there were no grounds for
excusing the inordinate delay, that the appellant had been
conducting this'long-drawn litigation fromthe year 1946,
that she had a son-in-law who was hel ping her, that the
deceased " was a  promi nent nan of Poona whose death was
published in-all the newspapers and that the appellant was
living in the sane |ocality and she nust have had know edge
of his death soon after it occurred. It was further pleaded
that the fact that the legal representatives of the 7th
respondent were brought on record in the final decree
proceedings could not in |aw prevent the abatenent of the
appeal, if they were not brought on record in the appeal in
time.

Under O XVI, r. 14, of the Supreme Court Rules, 1950, an
application to bring on record the | egal representatives of
a deceased appell ant or respondent shall be made within 90
days of the death of the said appellant or respondent. Under
the proviso thereto. in conmputing the said period the tine
taken in obtaining a certificate fromthe H gh Court ' shal
be excluded. Even if the said time is excluded, there wll
be a del ay of about 31/2 years . in filing the application to
bring the legal representatives of the deceased 7th
respondent on record. Fromthe counter-affidavit filed by
the respondents it is clear that the 7th respondent ‘was a
prom nent citizen of Poona and the fact of his death was
published in all newspapers; and the petitioner resides very
near the place where the 7th respondent was |iving. She  has
been conducting this litigation fromthe year 1946 and was
in cop, tact wth her Advocates from tine to tine in
connection with the appeal. She has also a son-in-lawwho is
hel ping her in the litigation. She had al so the know edge of
t he fact that the legal representatives of  the 7th
respondent were brought on record in the final decree
proceedings. |In the circunstances the fact that she is an
illiterate wonman cannot possibly be a ground for _excusing
this inordinate delay in bringing the |l egal representatives
of the 7th respondent on record in the appeal. We.
therefore, hold that there is no sufficient ground for
excusing the delay in bringing the | egal representatives  of
the 7th respondent on record.

The next question raised is an interesting one of |aw.
From the aforesaid narration of facts it will be seen that
the legal representatives of the 7th respondent were brought
on record wthin the prescribed tine in the final decree
proceedi ngs. The question is whether it would enure for the
benefit of the appeal; that is to say whether by reason of
that fact there is no abatenent of the appeal

The relevant provisions of the Supreme Court Rules,
1950, reads thus: We have already given the gist of O XV
r. 14 of the said Rules. Rule 14-A thereof reads:
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"The provisions of Order XXIl of the Code
relating to abatenent and of Article 171 in
the First Schedule to the Indian Limtation
Act. 1908 (I X of 1908), shall, so far as may
be appl i cabl e, apply to appeal s and
proceedi ngs under rule 12 and rule 13 in the
H gh Court and in the Suprene Court."
Rule 14-A by reference incorporates the rules of abatenent
in the Code of Cvil Procedure and also Art. 171 in the
First Schedule to the Indian Limtation Act in the Supremne
Court Rules. Under O XXIl, rr. 3 and 4 of the Code of Civi
Procedure, if the plaintiff or the defendant dies and the
right to sue does not survive to the surviving plaintiff or
against the surviving defendant, as the case may be, his
| egal representatives shall be brought on record within the
prescribed time; and where within the tine limted by |aw no
application is made  the suit shall abate so far as the
deceased /plaintiff -~ is concerned or against the deceased
def endant', as the case nay be. Under r. 11 thereof. "in the
application of this Order to appeals, so far as may be, the
word "plaintiff" shall be held to include the appellant. the
word "defendant"” a respondent, and the word "suit" an
"appeal ". The result is that for the purpose of abaterment a
suit and an appeal 'are treated as different proceedings and
the suit or the appeal, as the case nay be, abates if the
| egal representatives of the deceased plaintiff or defendant
are not brought on record within the tinme prescribed. Under
Art. 171 of the First Scheduleto the Limtation Act, an
application to set aside an order of abatenent shall be nade
within 60 days fromthe date of abatenent. The result of
these provisions is that if an application to ‘bring on
record the | egal representatives of a respondent is not made
within 90 days from the date of death of the said
respondent, the appeal abates; but an application to set
aside that abatenent can be nmade within 60 days from the
date of abatenent.
But, if by reason of the fact that the |egal representatives
of the deceased 7th respondent were brought on record /in the
final decree proceedings, there was no abatenment, this Court
no doubt will exercise its discretion liberally in condoning
the delay in not formally getting the | egal representatives
of a deceased party, recorded in appeal in tine.
The main contention-therefore, is that by reason of the fact
that they were brought on record in the final _decree
proceedi ngs, there was no abatenment of the appeal
It is said that the final decree proceeding is a stage
in the suit and the appeal is another stage in the suit
and, therefore, the bringing on record of the I ega
representatives in one stage of the suit will enure for al
stages of the suit including the appeal. This conclusion
the argument proceeds, flows fromthe reasoning of the
judgrment of the Judicial Conmittee in Brij Inder Singh v.
Kanshi Ran({1). The relevant facts of that case were these:
Pending a suit an application was nmade for ,directing a
party to produce
(1) [1917] L.R 44 |.A 218, 228.
215
certain books and that was ordered by the District Judge.
Thereafter an application was nmade to the Chief Court to
revise the order of the District Judge. Pending the revision
the plaintiff and the 2nd defendant died. Wthin the
prescribed tine their legal representatives were brought on
record in the revision. Subsequently that revision was
di smssed as wthdrawn. The | egal representatives of the
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plaintiff and the 2nd defendant were not brought on record
in the suit within the tinme prescribed. The question was
whether the suit had abated. The Judicial Conmittee held
that the suit did not abate and the foll owi ng reasons were
gi ven for that view

"The plaintiff as representative of the

ori gi nal plaintiff, and the defendant’s
representatives of Joti Lal, had been
introduced in the Chief Court. No doubt that
was only done in the course of an

interlocutory application as to the production
of books. But the introduction of a plaintiff
or a defendant for one stage of a suit
is an introduction for all stages, and the
prayer, which seens to have been nmade ab
maj orem cautelam by the plaintiff, in his
application to the District Judge Prenter
under s. 365, was superfluous and of no
ef fect. Coates, the judgment debtor, was only
formally called, and the nonpresence of his
representatives would afford no ground for the
abat ement of the suit."

This judgnent is an authority for the position that if the
| egal representatives of a deceased plaintiff or defendant
are brought on record in an appeal or revision froman order
nmade in the suit. that would enure for all subsequent stages
of the suit. The same principle was sought to be extended in
a Mdras decision to a cross appeal: see Shankaranaraina
Saral aya v, Laxm ' Hengsu(l). ~There, two appeals wer e
i ndependently filed agai nst the decree in a suit--one was
flied by the plaintiff and the other by the defendant. The
plaintiff-appellant died and in the appeal filed by him his
| egal representatives were brought- on record in tinme,
whereas it was not so done in the appeal filed by the
def endant -respondent. It was argued that by reason of the
fact that the legal representatives of the plaintiff were
brought on record in the appeal filed by himthere’ was no
abatement in the appeal filed by the defendant. The / Court
negatived the contention and when the aforesai d decision of
the Privy Council was cited, it was distinguished on the
fol |l owi ng grounds:

"Their Lor dshi ps have hel d t hat the
introduction of a plaintiff or a defendant for
one stage of a suit is an introduction for al

st ages. Wien the subject-nmatter of t he
interlocutory application was pending in the
appel l ate Court it was deenmed to be one stage
of the suit and therefore there was no need to
put in a fresh application at a further = stage
of the suit when it cane on for trial" before
the first Court. Can it be said in the present

case t hat
(t) Al.R 1931 Mad. 277, 278.
216

what was done in one appeal could enure for
the benefit of another appeal wunless the
latter appeal can be deened to be a
continuation or a further stage of the appea
in which the 1legal representatives wer e
brought on record? | amconstrained to say
that it is difficult to extend the principle
of the decision of the Privy Council to the
facts of this case."

This decision accepts the principle laid dowmn by the Privy

Council but distinguishes the case before it on the ground
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that the interlocutory appeal is not a continuation or a
further st age of the appeal in whi ch t he | ega
representatives were brought on record. Many ot her deci sions
were cited at the Bar, but they only support the position
that in bringing the legal representatives of a deceased
party on record in one appeal will not enure for the benefit
of a cross appeal

Let us now consider the question on principle. A
conbi ned reading of Order XXIl, rr. 3, 4 and 11, of the Code

of Civil Procedure shows that the doctrine of abatenent
applies equally to a suit as well as to an appeal. |In the
application of the said rr. 3 and 4 to an appeal, instead of
"plaintiff" and "defendant", "appellant" and "respondent"

have to be read in those rules. Prima facie. therefore, if a
respondent dies and his legal representatives are not
brought on record withinthe prescribed tinme, the appea
abates as agai nst the respondent under r.4, read with r.11
of O XXI'l. of the Code of Cvil Procedure. But there is
another principle recognized by the Judicial Committee in
the aforesaid decision which softens the rigour of this
rul e. The said principle is t hat i f t he | ega
representatives are brought on record within the prescribed
time at one stage of the suit, it will enure for the benefit
of all the subsequent stages of the suit. The application of
this principle to/different situations will help to answer
the problem presented in the present case. (1) A flied a
suit against B for the recovery of ~possession and nesne
profits. After the issues were franmed. B died. At the stage
of an interlocutory application for production of docunents,
the | egal representatives of B were brought on record within
the time prescribed. The order bringing themon record would
enure for the benefit of the entire suit. (2) The suit was
decreed and an appeal was filed in the Hgh Court and
was pendi ng therein. The defendant died and his ' |ega
representatives were brought —on record. The suit was
subsequently remanded to the trial Court. The order bringing
the legal representatives on record in the appeal would
enure for the further stages of the suit. (3) An appeal was
flied against an interlocutory order nade in a suit. Pending
the appeal the defendant died and his legal representatives
wer e brought on record. The appeal was dism ssed. The appeal
being a continuation or a stage of the suit. the order
bringing the | egal representatives on record would enure for
the subsequent stages of the suit. This would be so  whether
in the appeal the trial Court’s

217
order was confirned, nodified or reversed. In the above 3
illustrations one fact is common, nanely, the order bringing
on record the legal representatives was made at one stage of
the suit. be it inthe suit or in an appeal against the
interlocutory order or final order made in the suit, for an
appeal is only a continuation of the suit. Wether the
appel l ate order confirnms that of the first Court, nodifies
or reverses it replaces or substitutes the order appealed
against. It takes its place in the suit and becones a part
of it. It is as it were the suit was brought to the
appel l ate Court at one stage anti the orders nmde therein
were made in the suit itself. Therefore, that order inures
for the subsequent stages of the suit.

But the sanme |egal position cannot be invoked in the
reverse or converse situation. A suit is not a continuation
of an appeal. An order nade in a suit subsequent to the
filing of an appeal at an earlier stage will nove forward
with the subsequent stages of the suit or appeals taken
therefrom but it cannot be projected backwards into the
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appeal that has already been filed. It cannot possibly
becorme an order in the appeal. Therefore, the order bringing
the Il egal representatives of the 7th respondent on record in
the final decree proceedings cannot enure for the benefit of
the appeal filed against the prelimnary decree. e,
therefore, hold that the appeal abated so far as the 7th
respondent was concer ned.
In the result, the petitions are di sm ssed.

Petitions dismssed.
218




