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I ndian Stanmp Act (2 of 1899), Sch. I, art.  23-Determnation

of val ue ,of consideration by Revenue-How shoul d be done.

HEADNOTE:

The |lessee of a plot of |and from Governnent sub-leased it
and the sub-lessee built a building on it ~consisting of
Rats, shops and offices. The sub-lessee assigned the rights
of occupation of those flats etc. under various .agreenents.
Thereafter, the appellant-conmpany was incorporated and the
sub-1essee purported to assign all his rights in the
building to the appellant conmpany. |In the preanble to the
deed it was recited that the conmpany had been forned for
the better adnministration of the building and for the
protection of the interests of the persons -occupying the
flats etc., and that ;the sub-lessee had agreed to assign to
the appel | ant-conpany all his interests in the, |land and the
buil ding. The consideration, nmentioned in the docunment was
nil and the docurment bore a stanmp% of 12 annas. When it
was presented for registration, the authority inpounded the
deed, held that the appell ant-conpany was formed of -and for
the persons who had purchased the flats etc., that the rea
consi deration for the assignnent was .nade up partly of what
was paid by the occupiers of the flats etc., and determ ned
the stanp duty and penalty under s. 40 of the Stanp Act,
1899.

On a reference to the Hgh Court it was held, that the
article in the ,Schedule to the St-anp Act applicable is
art. 23. On the question of consideration,’ however, while
one Judge held that the consideration was ,nil’ as nentioned
in the deed, the mgjority held that the Revenue was not
bound to accept the quantum of consideration nentioned in
the deed, that the deed incorporated into itself the various
agreements entered into between the sub-lessee and the
persons to whomrights were assigned in the flats etc., and
that the consideration was the total anpbunt payable to the
sub- | essee by those assi gnees.

Al'lowi ng the appeal to this Court,

HELD: (1) Before the terms and conditions of an agreenent
can be said to have been incorporated into anot her
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docunent, it nmust be shown that the parties intended to do
so. |In the present case, the nere reference to the earlier
transactions in the deed did not ambunt to an incorporation
in it of the ternms and conditions of those transactions.
[338 F-H

(2) In view of s. 27 of the Stanmp Act the parties to a
docunent are required to set forth in the docunent fully and
truly, the consideration (if any) and all other facts and
circunstances affecting the chargeability of that docunent
with duty. But a failure to do so is nerely punishable
under s. 64 of the Stanp Act. There is no provision
enpowering the Revenue authorities to make an independent
inquiry of the wvalue of the property conveyed for
determ ning the duty, even assum ng that the charging words
inart. 23 do not nean that the Revenue must have regard

333

only to what the parties to the instrunent have elected to
state the consideration to be, but can assess the duty upon
the value of the consideration as disclosed upon an
exam nati'on-of the ternms of the instrunent as a whole. [339
A-D]

(3) There is a long line of decisions of the H gh Courts
hol ding that the Legislature had not enpowered the Revenue
to make an i ndependent inquiry as regards the valuation of
the right sought to be assigned. That viewis correct and
the question nmust also be held to be settled by state
decision. [340 D F]

Ranmen Chetty v. Mhoned Ghouse, |.L. R 16 Cal. 432, Sakharam
Shankar v. Ranthandra Babu Mhire, |I.L.R 27 Bom 279,
Muhammad Muzaffar Ali, Inre.1.L.R 44 “Al. 339, ¢&r
Sitaram Ranalla & Anr. v. State of Bihar, 1.L. R 39 Pat. 228
and Bharpet Mhammad Hussain Sahib & Anr. v. District
Regi strar, Kurnool, I.L.R [1964] A P. 1, approved.

(4) In any event, there was no basis for holding that the
consi deration for the deed was the amount received by the
sub-lessee fromthe persons to whom he assigned rights in
the flats etc. Those persons acquired an independent right
and title-whether perfect or not en before the “inpounded
deed was executed, and their rights did not flow from the
i mpounded deed. [340 F-QG

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal s-Nos. 660 of 1967
and 58 of 1972.

Appeal s by certificate/special |eave fromthe judgnment and
decree dated August 11 / 12, 1964 of the Bombay Hi gh Court
in Gvil Reference No.. 6 of 1959.

S. T. Desai, P. C. Bhurtari, J. B. Dadachanji, O C. Mathur
and Ravinder Narain, for the appellant (in both the
appeal s) .

V. S. Desai and B. D. Sharma, for respondent No. 1 (in both
the appeal s).

The Judgrment of the Court was delivered by

Hegde, J. Both these appeals, the former by certificate and
the later by special |eave arise fromthe decision of the
H gh Court of Bonbay in a reference under section 54 of the
Bonbay Stanp Act.

VWen Civil Appeal No. 660 of 1967 cane up for hearing on a
previ ous occasi on, objection was raised as to t he
mai ntai nability of the appeal on the ground that the High
Court was not conpetent to grant a certificate in the case
under Art. 133 of the Constitution. At that stage, the
appel l ant sought an adjournnment of the appeal so as to
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enable it to nmove this Court for special |eave against the
i mpugned decision. That prayer was allowed by this Court.
Thereafter the appellant sought and obtai ned special |eave
of this Court to appeal against the decision in question
Hence Civil Appeal No. 58 of 1972 cane to be filed. 1In view
of this appeal, we may now proceed on the basis that Civi
Appeal No. 660 of 1967 stands withdrawn and the sane is
di sposed of accordingly. Hereafter we shall only deal wth
Cvil Appeal No. 58 of 1972.
334
The facts leading up to this appeal are as follows
On  November 18, 1950, plot No. 79 at Palton Road, Bonbay,
adneasuring about 1,368 square yards was |eased by the
CGovernment of Bonbay for a period of 999 years from June 26
1942 to one Lily Investnent Corporation Ltd. On Decenber
11, 1950, the said Lily Investnent Corporation Ltd. gave a
sub-lease of the said plot of land to Uttanchand Tul sidas
for a termof 999 years (|l ess one day), fromJune 26, 1942.
thereafter Ut t anchand constructed a bui | di ng call ed
"Hi mal aya House" on that plot consisting of several flats,
shops and of fices. Under various agreenents, he appears to
have assigned the right of occupation in those flats, shops
and offices to several persons. One such agreenent was with
one Mdtiram Shewarama Vallicha. That was in respect of one
flat. That agreenent is in the record.  As the H gh Court
has placed considerable reliance on that docunent, it is
necessary to quote the relevant clauses therein viz. 2, 5
and 16. Those clauses read thus :
"2. That the Party hereto of the Second Part
hereby agrees to acquire the block bearing No.
12 on the ground fl oor of the said  building
for the total sumof Rs. 10,000 (Rupees ten
t housand onl y).
5. That the possessi on of the said bl ock shal
be delivered to the party hereto of the Second
Part provided all the amounts due under this
agr eenment and particularly i ndi cated in
condition No. 3 hereof are paid by the party
hereto of the Second Part to the Party hereto
of the First Part and upon the delivery of
such possession the party hereto of the Second
Par t shall be entitled to the wuse and
occupation of the said block w thout hindrance
PROVI DED NEVERTHELESS t hat not hi ng contained
in these presents shall be - construed as a
demise in law of the said | easehold lands or
any part thereof or the buildings thereon,
such demise to take place only wupon the
transfer by a formal conveyance to a Co-opera-
tive Society or Incorporated body to be forned
as hereinafter agreed.
16. That the party hereto of the First Part
shall forma co-operative society or any other
i ncorporated body recognized in law and the
party hereto of the Second Part shall join
such co-operative society or any ot her
i ncorporated body. The party hereto of the
First Part agrees to convey transfer or assign
to the said society or any other incorporated
body as the case may be the aforesaid |ands
and buildings provided that the costs and
expenses in connection with the
335
requi sition of such society or incorporated
body, as well as the costs of preparing,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

approvi ng, engr ossi ng and st anpi ng the
Assignnent, Transfer, or Deed of Conveyance
required to be, executed by the party hereto
of the First Part shall be borne by such
soci ety, or the incorporated body as the case
may be."
On June 28, 1955, the appellant conpany was incorporated and
regi stered under the provisions of the Indian Conpani es Act,
1913. On Decenber 30, 1955, Utanthand purported to assign
all his rights in the building to the appellant conpany
under a deed. 1In the preanble to that Deed after tracing,
Uttanchand’s title to the property, it is- recited "AND
WHEREAS t he Assi gnee Conpany has been formed for the better
adm nistration of the said building and for the protection
of the interests of the persons occupying flats, offices and
shops therein AND WHEREAS the ‘Assignor has agreed to assign
to the Assignee all his interests in the said piece of |and
and building." Clause 1 of that Deed provides as under :-
1. The Assignor (i.e. Respondent No. 2) doth
hereby for no consideration assign into the
Assi gnee (i.e. the Appellant Conpany) ALL THAT
the piece of land comprised in the before
recited Lease together with the buildings and
erections now standing and being t her eon
t oget her with all rights easenents and
appurtenances thereto belonging and together
with all the right title and interest whatever
of’ ‘the Assignor in the building known as
H mal aya House EXCEPT AND RESERVED as in the
bef ore recited Lease nor.e particul arly
nmentioned  TO HOLD the sane unto the  Assignee
or all the residue now unexpired of the term
of years granted by the before recited Lease
SUBJECT to the rent reserved by and to the
Agreenents covenants and conditions contained
in the before recited Lease henceforth on the
part of the Assignee to be paid observed and
perfornmed."
The said docunent bore a stanp of annas 12 only.. Wen the
same was presented for registration, the Sub-Registrar of
Bonbay impounded the sanme and sent it to the  Assistant
Superintendent of Stanps, Bonbay. That —officer by his
letter dated June 26, 1956 infornmed the appellant _conpany
that "as it was formed of and for the persons who had
purchased the flats in the building. the real consideration
for the Assignment was nade up partly of what was paid by
the flat holders and the status of the appellant company was
that of the nomnee of the flat holders so far as. the
Assignnent was concerned." He further stated that in the
absence of any nention of consideration in the docunent, the
then val ue 887 SUP@CT/ 72
336
of the prem ses was an index of the consideration. He
purporting to act under section 40 of the Indian Stanp  Act,
determ ned the stanp duty at Rs. 95,997 after valuing the
building at Rs. 16,00,000. Further he inposed a penalty of
Rs. 20,000. He called upon the appellant conpany to pay the
stanp duty as well as the penalty. On receipt of that
conmuni cati on, the appellant conpany applied to the Chief
Controlling Revenue Authority to revise the order of the
Assi stant Superintendent of Stanps or in the alternative
refer the matter to the Hgh Court for its opinion
Thereafter the Chief Controlling Revenue Authority nade the
reference referred to earlier to the H gh Court. He
submitted two questions for the opinion of the H gh Court,
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viz :
"(1) \Whether Hi nmalaya House Co. Ltd. the
Assignee in the Assignment dated 30th Decenber
1955 is the nomnee of the several flat
hol ders who have purchased the flats in the
H mal aya House and whether the Assignment in
guestion is a Conveyance or a sale for a price
which has passed fromthe hand of the flat
hol ders | ong before the date of assignment.
(2) Whether it was conpetent to the Assistant
Superi nt endent of Stanps, under section 40 of
the Indian Stanp Act, 1899 (now section 39 of
the Bonbay Stamp Act, 1958) to go beyond the
terms of the docunent when it is nentioned in
the document that no consideration is passed
and assess the stanp duty in the manner men-
tioned by himin his order dated the 26th June
1956. "
The matter canme up for hearing before a bench of three
Judges of the Bombay Hi gh Court presided over by the | earned
Chief Justice. At the hearing, the'learned Judges opined
that the questions submitted by the Chief Controlling
Revenue Authority were not appropriate and, therefore, they
recast those questions as follows :-
"1. /Under which article in Schedule 1 to the
Stanp /Act should the Assignment Deed in
guesti on be stanped ?
2. If Article 23 applies in this case, what is
the consideration for the Assignnent Deed ?"
Al'l the Judges unani mously held that the Article applicable
to the case is Article 23 in the First ~Schedule to the
Indian Stanp Act, which will be hereinafter referred to as
"the Stanp Ace’. But while answering the second question
the learned Chief Justice and Naik. J. opined that. "the
consi deration for the Assignnent Deed is
337
the total anpbunt which was payable to the Assignor /Tulsidas
under the agreenents between himand the persons to whom he
had, under those agreenents, given the right to occupy the
Rats, offices and shops in the building." But Mdy J.
differed fromhis coll eagues and cane to the conclusion that
"t he consideration is ,as nentioned in the Deed of
Assignnent itself i.e. no consideration-
Al  the Judges unani nously canme to the conclusion that the
consi deration nentioned in the docunent- is nil. Thi s
conclusion is obvious because Cause | of  the Assignment
Deed says that the Assignor assigns his rights ’'for no
consi deration’. Al of themwere also unaninmbus in their
conclusion that for finding out the consideration, the
concerned authorities (who will be hereinafter referred to
as 'Revenue’) cannot travel outside the docunment; it should
be 'as set forth therein'. But the majority took the view
that the Revenue was not bound to accept the quantum of
consi deration nmentioned in the docunment; it could determne
the sanme by taking into consideration the facts available
from the inpounded docunent. They further held that the
i mpounded docunment incorporates into itself the various
agreenments entered into between Uttanchand and the various
persons to whom he had assigned certain rights in respect of
flats, offices and shops referred to wearlier. In their
view, the consideration paid by those persons to Uttanthand
fornmed part of the consideration for the Assignnent Deed in.
qguesti on. Naik J. went alittle further and held that
alternatively the Deed in question can be considered as a
"gift" under Art. 33 of Schedule 1 to the Stanmp Act Mdy J.
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opined that there is no basis to hold that the agreenents
entered into between Utancthand and the various persons to
whom the flats, offices and shops had been assigned were
simlar to the agreement entered into between him and
Moti ram Shewarama Val licha. He held

that on the basis of the- material before the Court, it
was not possible to cone to the conclusion that they had
entered into agreenents with Utanthand simlar to the
agreenment entered into between UWtanchand and Mot i ram
Shewar ania Vallicha. He further held that on a plain
reading of the Assignment Deed, it is not possible to come
to the conclusion that the ternms and conditions in the
agreenments entered into by Utanchand with those to whom he
had assigned flats, offices and shops, were incorporated
into the Assignnent Deed.
None of the Judges uphel d the conclusion of the Assistant
Superi ntendent of ~ Stanps that-the appellant conpany is a
nom nee of the persons to whomthe flats, offices and shops
had been assigned; nor did they agree with his conclusion
that if ‘in"a docunent, the value of the rights assigned is
not mentioned, it is perm ssible, for the Revenue to assess
their val ue independently.
338
The contention that the appellant conpany is a nom nee of
the various persons to whomflats, offices and shops had
been assigned was not pressed before us; nor was it urged
before us that the Revenue is conpetent to nmake an
i ndependent assessnent of the value of the rights assigned.
Though at one stage, it was feebly suggested that the Deed
of Assignment may be considered as a gift but t hat
contention was not el aborated; nor do we see any nerit in
that contention because in the first place, it does not
purport to be a gift; secondly, the valuation of  "gift"
under Article 33 of the First Schedule has to be made on the
same basis as the valuation of a "conveyance" under Article
23 of that Schedule. Article 33 specifically says that the
duty payable on a gift deed will 'be "same as a conveyance
for a consideration equal to the value of the property as
set forth in such instrument.”
For the purpose of this case, we shall proceed on the
assunption, wthout deciding, that the charging words .in
Article 23 of the Stanmp Act "where the anmount or value of
the consideration for such conveyance as set forth therein"
do not nean that the Revenue nust have regard only to what
the parties to the instrunments have elected to state the
consideration to be, but the duty must be assessed upon the
amount or value of the consideration for the transfer as
di scl osed upon an exam nation of the terms of the instrunent
as a whole. W are of the opinion, that the | earned Chief
Justice and Naik J. were not justified in holding that the
Deed of Assignnment incorporates into itself the  various
agreenments entered into between Uttanchand and the persons
to whom he assigned flats, offices and shops. The  only
reference to those persons in the Deed of Assignnent is in
the preanble wherein it is stated "AND WHEREAS the Assi gnhor
having erected a building known is H nalaya House on the
sai d piece of land had granted to certain persons the right
to occupy flats, offices and shops in the said building AND
WHEREAS t he Assi gnee Conpany has been formed for the better
adm nistration of the said building and for the protection
of the interests of the persons occupying the flats, offices
and shops therein." These clauses nerely refer to the
earlier transactions. They do not incorporate into the
Assignnent Deed the earlier agreenents with the persons
referred to therein. Mere reference to sone earlier
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transactions in a docunent does not anount to an
i ncorporation in that docunent, of the terns and conditions
relating thereto. Fromthe | anguage used in the Assignnent
Deed it is not possible to come to the conclusion that the
terns and conditions of the earlier transactions have been
made a part of that Deed. Further barring one particular
agreenment, other agreements were not before the Court.
Therefore, it 1is not possible to know what the terns and
conditions of those agreenments were. Before the terns and
condi tions of at,
339

agreement can be said to have been incorporated into anot her
docunent, the same nust clearly show that the parties
thereto intended ,to incorporate them No such intention in
avail able in this case

It was urged that in view of section 27 of the Stanmp Act, it
was perm ssible for the Revenue to |l ook into the terns and
conditions of the agreements entered into by Uttanchand with
the various persons to whom he had assigned flats, offices
and shops, particularly in viewof the fact that the
i mpounded docurent nekes reference to those agreenents. We
are not able to accept that contention.Section 27 prescribes
that "The consideration (if any) and all ot her facts and
circunst ances affecting the charge ability of any instrument
with duty, or the amount of the duty wth which it is
chargeable shall be fully and truly set forth therein." It
is true that in viewof this provision, the parties to a
document are required to set forth inthe docunent fully and
truly the consideration (if any) and all other facts and
circunstances affecting the chargeability of that docunent
with the duty or the anmpbunt of the duty with which it is

char geabl e. But a failure to conply with the requirenents
of that section is nmerely puni shabl e under section 64 of the
Stanmp Act. No provision in the Stanmp~ Act enpowers the

Revenue to make an independent -inquiry of the value of the
property conveyed for determning the duty chargeable.
Article 23 is the Article that governs the charging of Stanp
duty on "conveyance". That Article to the extent rel evant
for our present purpose reads :
"23. Conveyance (as defined by section 2(10)
not being a transfer charge or exenpted under
section 52Wiere the amount or value of the
consi deration for such conveyance as set forth

therein............
This Article has come up for consideration. before various
High Courts on a nunber of occasions. |In Ramen Chetty v.

Mohamed CGhouse(1l) the Calcutta High Court held that in
determ ning whether a docunent is sufficiently stanped for
the purpose of deciding upon its admssibility in evidence,
the docunment itself as it stands, and not any collatera
ci rcunst ances which nay be shown in evidence nmust be | ooked
at. In Sakharam Shankar and Others v. Ranthandra Babu
ohire,(2) it was held that in determining the question
whet her a particul ar docunent is sufficiently stanped, the
Court should look at the instrument as it stands. A Ful
Bench of the Allahabad H gh Court in the matter of Mihamuad
Muzaffar Ali(3) held that if in a deed of gift the value of
the property dealt with is not set forth, the deed does not
require any stanmp, and it is not within the conpetence of
the Collector to have the said property valued in order to
assess the duty

(1) (ILR 16 Cal 432). 2 (ILR 27 Bom 279).
(3) (ILR 44 All. 339).
340

payabl e. If, however, the value of the property is
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intentionally omtted with a view to defraud the Revenue, a
prosecution wll |ie under section 64 of the Stanp Act. A
Division Bench of the Patna Hgh Court in Sri Sitaram
Ramalia and Another v. State of Bihar(1l) held that the
Col I ector had no power under section 40 of the Stamp Act to
enmbark upon an inquiry with regard to the nmarket value of
the properties covered by the docunent and require the
paynment of further stanp duty in accordance with his finding
as to valuation and, therefore, that the inpugned orders of
the Collector, Commi ssioner and the Board were ultra vires
and were liable to be set aside under Article 227 of the
Constitution. Therein the Court was considering the scope
of section 58 of the Stanp Act which requires that an
instrument of settlenent should be stanped with the sane
duty as a bond "for a sumequal to the anount or value of

the property settled as set forth in such settlenment." The
Court observed that the words ’'as set forth in t he
settlenment” in the section refer back to the word "val ue”
and not to the words "property settled". Recently the sane

view was taken by the Andhra Pradesh H gh Court in Bharpet
Mohamad Hussai n Sahib and Another v. District Registrar
Kurnool (2). No decision taking a contrary view was brought
to our notice. The question arising for decision in this
case is settled by stare decision. W are entirely in
agreement with the /view expressed in those decisions. Even
if we had been inclined to place a different. interpretation
on Article 23, we would have hesitated to do so in view of
the long line of decisions to sonme of which we have already
made reference. The Legislature may have had. good reasons
for not enpowering the Revenue to make ~an independent
inquiry as regards the valuation of the right sought to be
assi gned.

Under any circunstance, there was no basis to hold that the
consideration for the inpounded Deed is the total anount
received by Utancthand under the agreenments entered into
bet ween hi m and the persons to whomhe had assigned certain
rights in the flats, offices and shops in the building.
Those persons had an i ndependent right of their own. Thei r
rights did not flow fromthe inpounded Assignnent Deed.
Whet her the title obtained by them was perfect or not, there
is no denying of the fact that they had acquired valuable
rights even before the i npounded Deed was execut ed.

For the reasons nmentioned above, we allow this appeal and in
pl ace of the answers given by the High Court, we answer the
qguestion fornul ated by that Court thus

"1. The Article applicable in this case is Article 23 in the
First Schedule to the Stamp Act, and

(1) (ILR 39 Pat. 228).

(2) TLR (1964) A P. 1.)

341

2. the consideration is as mentioned in the  Deed of
Assignnent itself i.e. no consideration."”

The first respondent shall pay the costs of the appellant in
Cvil Appeal No. 58 of 1972. There will be no order as to
costs in Civil Appeal No. 660 of 1967.

V. P. S
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