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ACT:
Code of Crimnal Procedure, 1973, ss. 428 & 418--S. 428
whet her equates undertrial detention or renand detention

with i mpri sonnent on convi cti on for rem ssion
pur poses. - -Whet her all ows period of preventive detention to
be set of f agai nst term of i mpri sonnment on

convi ction--S. 418 whether includes service of warrant on
accused al ready in detention.

HEADNOTE

The cross appeals arose fromtw wit petitions filed by
A.V. Rao and N. V. Krishnaiah in the H gh Court. A V. Rao’s
case was that while he was already in preventive detention
on Decenber 18. 1969. a First Information Report was | odged
agai nst himin connection with sone Sessions cases. Sone of
the co-accused in these cases were produced before the
Magi strate on Decenber 19, 1969 for remand, but Rao was
produced before him only in md-April, 1970 after his
rel ease from preventive detention. The accused in the
Sessi ons cases were thereafter convictedand sentenced, and
Rao. filed a wit petition asking for an order on the /State
CGovernment to set off u/s 428 Cr.P.C 1973, the time between
December 19, 1969 and April 13, 1970, against his term  of
i mprisonnment, treating the said period as the period of
detention undergone by himas an undertrial  prisoner, and
also to take the sane into account, for < the purpose of
remi ssion of his sentence under the Prisons Act. Rao con-
tended that he could have been produced bef ore t he
Magi strate for remand on Decenber 19, 1969. The State
Government contended that Rao coul d not be produced before
the WMagistrate for remand until the period of preventive
detenti on was over.

In the case of Krishnaiah, he was in detention under the
M SA, when his appeal against conviction in a crimnal case
was dism ssed by the Hi gh Court, and a warrant was issued
agai nst himon Decenber 1, 1975, but was served on him only
on Decenber 30, 1975, when the order against himunder the
M SA was revoked.

The High Court rejected the petitioners’ contention
regarding set off under section 428 Cr.P.C. but accepted
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their contention regarding the benefit of renission
Allowing the appeals by the State, and partly allowing the
appeals by the original wit petitioners, the Court,

HELD: (1) Section 428 of the Cr. P.C., 1973 only pro-
vides that the period of detention of an accused as under-
trial prisoner shall be set off against the termof inpris-
onnent inposed on himon conviction. It does not equate an
"undertrial detention or remand detention with inprisonnent
on conviction" or do awmay with the difference in the two
ki nds of detention and put themon the .sane footing for al
purposes. [11B-(

G V. Codse v. State of Mharashtra, [1961] 3 SCR 440; 446,
referred to.

(2) S. 428 expressly says that the "period of detention"
nmentioned, refers to the detention during the investigation
enquiry or trial in connection with the "sane case" in which
the accused person has been convicted. The period during
which the wit petitioners were in preventive detention
cannot” be ~set off under section 428 against the term of
i'mprisonnent inposed on them [11G 12--A- B]

(3) Section 418 does not exclude a case where the war-
rant concerns an accused who is already in detention. We
have not been referred to any provision either in the Cr.
P.C. or in'the M SA which requires the service of the war-
rant to be delayed until after the period of preventive
detention is over. There is no bar to the preventive and
punitive detention continuing sinultaneously. [13A-B, (
2--240sCl /77
8

Har adhan ~Saha & Anr. v. State of West Bengal & Os.
[1975] 1 SCR 778, referred to.

JUDGVENT:

CRI'M NAL APPELLATE JURI.SDICTION: Crimnal Appeals Nos.
418-419 and 484-485/76.

(From the Judgnent  and Order dated 6-7-1976 ~of the
Andhra Pradesh H gh Court in Wit Petition Nos. 1865
1870 of 1976 respectively.)

P. Parnmeswara Rao, G Narayana Rao and A. K. - Ganguli,
for the appellants in Crl. Appeals Nos. 418-419/76 and
respondents in Crl. Appeals Nos. 484-485/76.

R K. Jain, fox the appellant in Cl. A No. 484/76 and
respondent in Crl. A No. 418/ 76.

S. Lakshnminarasu, for the appellant in Cl. A~ No.
485/ 76 and for respondent in Crl. A No. 419/76.

The Judgnent of the Court was delivered by

GQUPTA, J.--These are a group of four appeals from a
conmmon Judgnent of the Andhra Pradesh High /Court partly
allowing two wit petitions, wit petition: No. 1865 of 1976
filed by AV. Rao, and wit petition No. 1870 of 1976 nmade
by N V. Krishnaiah. The H gh Court rejected the petition-
ers’ prayer for setting off under section 428 of the Code of
Crimnal Procedure, 1973 the periods during which they were
in preventive detention against the term of inprisonnent
i mposed on themon their conviction in a sessions trial, but
accepted their contention that they were entitled to the
benefit of the rem ssion systemunder the Prisons Act, 1894
for the period during which they were in jail as under-
trial prisoners before their conviction: Crimnal Ap-
peals Nos. 418 and 419 of 1976 by State of Andhra Pradesh
are directed against the part of the H gh Court’s Judgnent
granting the wit petitioners the benefit of the rem ssion
system under the Prisons Act treating for this purpose the
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peri od of undertrial detention on the 'sane footing as a
term of inprisonment on conviction. Appeal No. 418 arises
out of wit petition No. 1865 of 1976 filed by A V. Rao and
Appeal No. 419 is fromwit petition No. 1870 of 1976 nmde
by N V. Krishnaiah. The wit petitioners have also filed
appeal s against the part of the. Judgment disallowing their
prayer for set off under section 428 of the Code of Crini nal
Procedure. Criminal Appeals Nos. 484 and 485 of 1976 are by
A.V. Rao and N V. Krishnaiah respectively. Al the four
appeals are on certificate of fitness granted by the High

Court.

The relevant facts are as follows. A. V. Rao, appel -
lant in appeal 484 of 1976 and respondent in appeal
418 of 1976, was in detention under the Preventive

Det enti on Act -~ when on Decenber 18, 1969 a first
information report was filed nam ng himanong others as an
accused in-a case involving offences under section 121A and
120B read wth section 395, and section 120B read wth
section 447 of the Indian Penal Code, 'which gave rise to
sessi ons cases Nos. 106 of 1970 and 6 of 1971 on the of the
Addi tional Sessions Judge, Hyderabad. The detention order
under

9

the preventive detention | aw was revoked by the State Cov-
ernment on April 11, 1970 and Rao was rel eased on the next
day, April 12. He was then produced before the nmagistrate in

connecti on with the sessions cases on April 13, 1970;
there is sone doubt about thi's date because the record at
some places nentions the date as April 18, but t he

di screpancy is- not of any significance on the questions
arising for decisionin these appeals. On April 10, 1972
Rao. was convicted along with others and sentenced to
various ternms of inprisonment for the offences charged
agai nst him the nmaxi mum sentence was ri gorous. inprisonnent
for four years. The sentences were directed to run con-
currently. Hi s appeal against the order of conviction was.
di sm ssed by the H gh Court on Novenber 28, '1975. He filed
wit petition 1865 of 1976 asking for an order ~on the
CGover nirent of Andhra Pradesh to set off under sectioon 428
of the Code of Criminal Procedure, 1973 the tinme ‘between
Decenber 19, 1969 and April 13, 1970 against his~ term  of
i mprisonnment treating the said period as the period of
detention undergone by himas undertrial prisoner,  and to
take into account the entire period during which he was in
detention for the purpose of renission of his sentence under
the Prisons Act. The petitioner further claimed that had he
been free at the time when the F.I.R was | odged on Decem
ber 18, 1969, he would have surrendered i medi ately and
woul d have been produced before the court for remand on
the next day as sone of the co-accused in the case had been
it was submitted that if the "concerned aut hority" who
could but did not "take i mediate and necessary steps to
produce the petitioner" before the magistrate, the petition-
er should not be made to suffer.

The facts of N V. Krishnaiah"s case are simlar. Krish-
nai ah, appellant in appeal No. 485 and respondent in appea
No. 419, was al so an accused in the sessions cases 106 of
1970 and 6 of 1971 with A V. Rao and ot hers. lie however
was not in detention when the F.1.R was | odged. He was
arrested in connection wth the sessions cases on Decenber
19, 1969 and was in detention on remand from Decenber 21
1969 to April 9, 1972. He was al so convicted by the Addi-
tional Sessions Judge on April 10, 1972 and the naximm
sentence in his case too was rigorous inprisonnment for four
years. He also preferred an appeal to the H gh Court agai nst
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the order of conviction. The High Court granted him bai
and he was released on bail on April 29, 1972. He was
arrested under the Miintenance of Internal Security Act,
1971 on June 26, 1975. The Hi gh Court disnissed the appea
on November 28, 1975. A warrant of arrest issued by the
Addi ti onal * Sessi ons Judge on Decenber 1, 1975 was served on
hi m on Decenber 30, 1975, on which date the detention order
under the Maintenance of Internal Security Act was al so
revoked. On these Krishnaiah in his wit petition sought an
order on the State of Andhra Pradesh to treat the "period
fromJune 26 1975 to Novenber 28, 1975 as remand period" and
to set off under section 428 of the Code of Crimnal Proce-
dure this period during which he was under preventive deten-
tion, against the termof inprisonment inposed on him on
conviction in the sessions cases. It was also contended
that the warrant issued by the Additional Sessions judge on
Decenber 1, 1975 shoul d have been served on himimedi ately,
10

that it was no fault of his that "the concerned authority"
chose to serve the warrant on Decenber 30, 1975, and that
during this period of one nonth he should be deemed to have
been serving the sentence inposed on him, A further prayer
was made that the entire period during which he was under
detention be taken into account for remssion of his
sent ence under the Prisons Act,

The question for consideration in appeals 418 and 419 of
1976, preferred by the State of Andhra Pradesh is, whether
the period of detention undergone by the two wit petition-
ers in connection wth the sessions <cases before their
conviction could be treated as a part of the period of
i mprisonment on conviction so as to entitle themto rems-
sion of their sentences under the Prisons Act. The Prisons
Act, as its preanble shows., is an Act to "amend the |aw
relating to prisons" and to provide rules for the regula-
tion of such prissons Section 3(5) of the Act defines
"rem ssion system as the "rules for the time being in force
regul ating the award of marks to, and the consequent short-
ening of sentences of, prisoners in jail". Section. 59 of
the Prisons Act provides that the State Government may. make
rules consistent wth the Act in respect of the ‘various
matters specified in clauses (1) to (28) of the section
under clause (5) of section 59 the State GCovernnent s
authorised to mmke rules "for the award of marks ~and the
shorteni ng of sentences”. In their wit petitions both the
petitioners speak of rem ssion under the "prison rules"
wi t hout specifying any rule under which relief is sought.The
Hi gh Court viewed the question in this way:

Sec. 428 Crl. P.C. clearly ordains
that the remand
detention shall be set off against the term of
i mprisonnent inposed on the accused person on

convi ction. The section further «clarifies
that the liability of such person to undergo,
i mprisonnent on such conviction  shall be

restricted to the remainder, if any, of  the
term of inprisonnent inposed on him |n other
words, the statute equates the under tria

detention or remand detention with inprison-
ment on conviction. The provision, in so many
words, treats the remand’ detention as part of
the period of inprisonment after conviction

If renmssions are given for i mpri sonnment
after ~conviction, there is no plausible or
under st andabl e reason., why it should be

denied to the remand period when the statute
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equates both of them"

The High Court accordingly held that all the
rem ssions that are available or pernissible
to the two petitioners in regard to inprison-
ment on conviction are available to them oven
in respect of the remand period and directed
the authorities "to work out these rem s-
sion and give the benefit to the petitioners".

W do not consider the view taken by the
H gh Court on this point as correct. Secti on
428 of the Code of Criminal Procedure. 1973 is
in these termns:

Period of detention undergone by the
accused to be set off against the sentence of
impri sonnent .

“428. \Where an accused person has, on
convi ction, been sentenced to inprisonnment for
a term the period of deten-

11
tion,” if any, undergone by himduring t he
i nvestigation,  inquiry or trial of the sane
case and before the date of such conviction
Shal | “be set off against the term of inprison-
ment inposed on himon such conviction, and
the liability of such person to undergo im
prisonnment on such conviction shall be re-
stricted to the renmainder, if any, of the term
of inprisonnent inposed on him"
Section 428 provides that the period of detention of an
accused as an undertrial prisoner shall be set off against

the termof inprisonnent inposed on hi mon conviction. The
section only provides for a "set off", it does not equate an
"undertrial detention or renmand detention wiith inprisonment
on conviction". The provision as to set off. expresses a

| egislative policy, thi's does not nean that it does away
with the difference in thetw kinds of detention and puts
themon the same footing for all purposes. /'The basis of the
Hi gh Court’s decision does not, therefore, 'seemto be right.
Apart from that, the Prisons Act does not confer any
ri ght upon the prisoner to claimremission. It was pointed
out in GV. CGodse v. State of Mharashtra(l) that"
the Prisons Act does not confer on any authority a power to
conmute or remt sentences, it provides only for the regul a-
tion of prisons and for the treatnent of prisoners confined
t herein. Section 59 of the Prisons Act confers a power - on
the State Governnent to nake rules, inter alia, for rewards
for good conduct. Therefore, the rules made under the Act
should be construed within the scope of the anmbit of the
Act." It was explained that the rules under the Prisons Act
do not substitute a |esser sentence for a sentence awarded
by the court. The rules enable a prisoner-to earn rems-
sions but, as heldin GV. Codse’s case, the question of
remssion is exclusively within the province of the /appro-
priate Government. |f the Governnment decides to remt the
puni shnent to which a person has been sentenced, the rems-
sion may be worked out according .to the rules framed under
the Prisons Act. This being the position, appeals 418 and
419 of 1976 nust succeed.
The remmining two appeals, 4.84 and 485 of 1976, preferred
respectively by Rao and Krishnai ah, may now be taken up for
consideration. The claimin both these appeals is that the
peri od of detention undergone by each appellant wunder the
preventive detention | aw shoul d be set off under section 428
of the Code Crimnal Procedure against the termof inprison-
ment inposed on themon their conviction in the aforesaid
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sessi ons cases. The argunent is that the ’'expression
"period of detention" in section 428 includes detention
under the Preventive Detention Act or the Mintenance of
Internal Security Act. It is true. that the section speaks
of the "period of detention" undergone by an accused person,
but it expressly says that the detention nentioned refers to
the detention during the investigation, enquiry or trial of
the case in which the accused person has been convicted.
The section nwakes it clear that the period of detention
which it allows to be set off against the termof inprison-
ment

(1) [1961] 3 S.C.R 440, 446.

12

i nposed on the accused on conviction nust be during the
i nvestigation, enquiry or trial in connection with the "sane
ease" in which hehas been convicted. W therefore agree
with the High Court that the period during which the wit
petitioners were in preventive detention cannot be set off
under ~ section 428 against the termof inprisonnent inposed
on them

There is however substance in the other point raised by
the wit petitioners regarding the conputation of the period
during which the wit petitioner in each ease should be held
to have suffered-inprisonment on conviction. In AV. Rao’s
case (WP, 1865/76), he was already in detention under the
2Preventive Detention Act when the First Infornmation Report
was | odged on Decenber 18, 1969 in connection wth the
sessions eases. Some of the co-accused in these cases were
arrested and produced before the magi strate for remand on
Decenmber 19, 1969, but Rao was produced before the nagis-
trate sonmetine in April, 1970 after he was released from
preventive detention. It was argued that he al so could have
been produced before the nagistrate for remand on Decenber
19, 1970. On behal f of the respondent, State of Andhra
Pradesh, it was contended that as’ Rao was already in deten-
tion under the Preventive Detention Act, it was not possible
to produce himbefore the magistrate for remand until the
peri od of preventive detention was over, we do not find any
justification in law for the position taken up by the State.
Rao being already in custody, the authorities could have
easily produced himbefore the nagistrate when the First
I nformati on Report was | odged. Nothing has been pointed out
to us either in the preventive detention |aw or the Code of
Crimnal Procedure which can be said to be a bar to such a

cour se. That being so we think that the claim that the
entire period from Decenber 19, .1969, when many of the co-
accused were produced before the nmagistrate to April 18,

1970 should be treated as part of the period during| which
Rao was under detention as an under trial prisoner, nust be
accepted as valid. A V. Rao’s Appeal No. 484 of 1976 'is
allowed to this extent.

In the case of N. V. Krishnaiah, the Additional Sessions
Judge, Hyderabad, issued a warrant on Decenber 1, 1975 after
his appeal against conviction was dismssed by the High
Court on Novenber 28, 1975. The warrant, however, was.
served on himonly on Decenber 30, 1975 on which date the
order under rmaintenance of Internal Security Act was
revoked. It is claimed that the warrant could have been
served inmediately on that dismissal O the appeal on
Noverber 28, 1975 and the accused was not responsible if the
authority concerned chose to serve the warrant on him
on Decenber 30, 1975. |In this case also, the argunment on
behalf of the State of Andhra Pradesh is that it was not
possible to forward Krishnaiah to jail consequent on his
conviction in the session cases until the period of his
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detention under the Mintenance of Internal Security Act was
over. W do not see why that should be so. Section 418
requires the court passing the sentence .to forthwith for-
ward a warrant to the jail or other place in which he
(accused) is, or is to be, confined, and, unless the ,ac-
cused is already confined in such jail or other

13

pl ace, shall forward himto such jail or other place, wth
the warrant". Section 418 thus does not exclude a case where
the warrant concerns an accused who is already in detention
On behalf of the State it was sought to be argued that if
the warrant was served on Krishnaiah i mediately after his
conviction was upheld by the High Court in appeal, the
position would have been anomal ous, because then he would
have been in detention both under the preventive detention
| aw and as a convicted accused in a crinminal case. W have
not been referred to any provision either in the Code of
Crimnal Procedure or in the M ntenance of Internal Securi-
ty Act which requires the service of the warrant to be
delayed until after the period of preventive detention is
over. As regards the alleged anomaly of a nan having to
suffer two kinds of detention at the same time, one preven-
tive and theother~ punitive, we do not find this to be a
valid objection. The position is not different from the
case where /a man i s sentenced on different counts to a term
of rigorous inprisonnent and another termof sinple inpris-
onment, and the sentences are- directed to run concurrently.
Counsel for the State referred us to the decision in Harad-
han Saha and another ~v.~ The State of Wst Bengal &
others, (1) in support-of his contention. 1In our opinion
this case does not help himat all. Wat was held in this
case was, inter alia that the nature of preventive detention
is entirely different frompunitive detention, and there is
no bar to a nman bei ng detai ned under the preventive deten-
tion law when a crimnal proceeding for the offences on
whi ch the preventive detention is based is pending. If that
be so, there can be no bar to the preventive and punitive
detentions continuing sinmultaneously. W therefore al | ow
appeal No. 485 of 1976 to the extent that Krishnaiah should
be taken to have serving the sentence inposed on him from
December 1, 1975.

In the result the crimnal appeals Nos. 418 and 419  of
1976 by the State of Andhra Pradesh are allowed, ~and the
appeals Nos. 484 and 485 of 1976 preferred respectively by
AV. Rao and N V. Krishnaiah are allowed to the extent
i ndi cated above.

M R Appeal s al -
| owed.

(1) [1975] 1 S.C R, 778.
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