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HEADNOTE

On reference of an industrial Dispute between the appellants
and the respondents, its worknen, the office of the Indus-
trial Tribunal issued notice not only to the appellant and
;its worknmen, the respondents but also to Hindustan' Stee
Ltd. This was done apparently because a copy of the
notification of the Government containing the order of
reference had been served on the said H ndustan Steel Ltd.
The Hindustan Steel Ltd. appeared and urged that it was not
concerned or interested in the dispute and should not  be
added a party to the reference. The appellant ~ contended,
inter alia, that the interests of Hindustan Steel Ltd. and
the appellant were common in the pending proceedings, and
the material documents which nmay have to be proved were with
the said concern. The Tribunal considered the question and
held that it would decide the matter later; nmeanwhile it
directed H ndustan Steel to be present during the hearing of
t he reference on nerits. The appel | ant , who was
di ssatisfied with this order as it wanted a specific
direction to add Hi ndustan Steel as a party to the
reference, nmoved the H gh Court under Art. 226 of the
Consti tution. This wit petition failed as the Hi gh Court
held that the petition was premature as the Tribunal had not
yet passed a final order under Leave:

Hel d: (i) S 18(b) as it originally stood postulates
that the Tribunal had an inplied power to summopDn parties,
other than parties to the industrial dispute to appear in
the proceedi ngs before it.

(ii) Where certain points of dispute have been referred to
the Industrial Tribunal for adjudication, it may while
dealing with the said points deal with matters incidenta
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thereto, and than parties to the industrial dispute to
appear in the proceed the Tribunal feels that sone persons
who are not joined to the reference should be brought before
it, it my be able to make an order in that behalf under s.

18 (3)(b) as it now stands.

(i) Section 10(5) has now conferred power on the
appropriate Government to add to the reference ot her
establ i shnents, groups or classes of establishnents of a
simlar nature, if it is satisfied that establishnents are
likely to be interested in, or affected by such dispute.

The appropriate Government nmay add them to the sai d
reference either at the tine when the reference is initially
nade or during the pendency of the sai d ref erence
proceedi ngs; but in every case, such additions can be nmade
before the award is submitted. Now, if such

597

persons are added to the reference, the Industrial Tribuna

may in exercise of its powers under s. 18 (3)(b) sumon them
to appear before it-

(iv) The material words in s.” 18 (3)(b) are the sanme as they
were originally included in s. 18(b), and so, the inplied
power which could be exercised by the Industrial Tribuna

under s. 18(b) can now be exercised by it under s. 18(3)(b).

If the Tribunal thinks that the parties who were summoned to
appear before it were so summoned wi t hout proper cause, it
may record its ,opinion to that effect ‘and then the award
whi ch it pronounces woul d not be binding on them

(v) Whiat the Tribunal can consider in addition to the dis-
putes specified in the order of reference, are only matters
incidental to the said disputes and that naturally suggests
certain obvious limtations-on the inplied power of the
Tribunal to add parties to the reference before it,

purporting to exercise its inplied power under s. 18(3)(b).

If it appears to the Industrial Tribunal that a party ' naned
in the order of reference does not conmpletely or adequately
represent the interest either of the enployer or  of the

enployee, it may direct the joining of other persons
necessary to represent such interest. Simlarly if the
uni on specified in the reference does not represent all the

enpl oyees it may be open to the Tribunal to add such other
unions as it may deem necessary. The test always nust be,
is the addition of the party necessary to make the
adjudication itself effective and enforceable? It isin the
light of this test that the inplied power of the Tribunal to
add parties nust be held to be Iimted.

P. G Brooks, Receiver appointed by the Trustees for the
nort gagee debenture holders of the Madras El ectric Trammays
(1904) Ltd. v. Industrial Tribunal, Madras, A I.R 1954 Mad.
369, Radhakrishna MIls Ltd., Peelanadu, Coinbatore Ltd. v.
Special Industrial Tribunal, Madras, A l.R 1954 WMad., 606
and Anil Kumar Upadhaya v. P. K Sarkar, A l.R, 1961 Cal.
60, referred to

(vi) The question on whomwould rest the liability to Pay
the respondents’ claimas a result of contract between the
appel l ant and Hindustan Steel raises an entirely different
di spute and such dispute would be wholly foreign to the
i ndustrial dispute which has been referred to the Tribuna
for adjudication.

(vii) The question as to who is the enpl oyer as between
the appellant and Hi ndustan Steel is a substantial dispute
between them and cannot be regarded as incidental in any
sense. Where the appropriate Government desires that the
guestion as to who the enployer is should be determned, it
generally makes a reference in wde enough ternms and
includes as parties to the reference different persons who
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are alleged to be the enpl oyers.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION,: Givil Appeal No. 611 of 1963.
Appeal by special |eave fromthe judgnent and order dated
January 10, 1962, of the Orissa High Court in OJ.C No. 128
of 1961.
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N. C. Chatterjee, G Narayanaswamy, J. B. Dadachanji, O
Mat hur and Ravi nder Narain, for the appellant.

Janar dhan Sharnma, for respondent No. 2

S. V. CQupte, Additional Solicitor-General, G B. Pai and
R. H. Dehbar, for respondent No. 3.

April 1. 1964. The judgnent of the Court was delivered by
GAJENDRAGADKAR, C. J.-The short- question which this, appea
by special |eave raises for our decisionis inrelation to
the construction of 's. 18 (3)(b) of the Industrial Disputes
Act, 1947 (No. 14 of 1947) (hereinafter called "the Act’).
This question-arises in this way. An industrial dispute in
regard to the paynent of bonus arose between the appellant
Hochti ef Ganmon and the respondents, its wor kmren,
represented by the Rourkela Workers Union, Rourkel a. Thi s
dispute was referred for adjudication to the Industria
Tribunal, Oissa by the Governnent of Orissa on the 14th
Novenber, 1960. After the reference was received by the
Tribunal, it passed an order on the 17th Novenber, 1960 t hat
notice of the reference should be issued to the parties
concer ned. Purporting to giveeffect to this order, the
office of the Tribunal issued notices not only to the
appellant and the respondents, but also to the Deputy
General Manager of Ms Hindustan Steel Ltd. This was so
done apparently because a copy of the notification ' of the
CGovernment of Orissa containing the order of references had
been served on the said Dy.  General Manager. After the
notice issued by the Tribunal was received by /the Dy.
CGeneral WManager of the Hi ndustan Steel Ltd. he  appeared
before the Tribunal and urged that the Hi ndustan Steel Ltd.
was not concerned or interested in the dispute and should
not be added as a party to the reference.

Meanwhi | e, the appellant made an application to the Tri buna
on the 21st March, 1961 and contended that the interests of
Ms Hindustan Steel Ltd. and the appellant were conmon - in
the proceedings pending before the Tribunal, and so, Ms
Hi ndustan Steel Ltd. should be joined as a party. In this
application, the appellant alleged that Ms Hindustan Stee
Ltd. was a necessary party, because the material docunents
whi ch may have to be proved in the proceedings were with the
said concern and, in fact, the enquiry in question would not
be conplete wthout the said concern being joined as a
party. The Tribunal then considered the question of |joining
Ms Hindustan Steel Ltd. as a party and held that it would
decide the matter later. Meanwhile, the Tribunal directed
that Ms Hi ndustan Steel Ltd. which had appeared in response
to the notice issued to it should remain present during the
hearing of the reference on the nerits.

599

This order did not satisfy the appellant, because it wanted
a specific direction fromthe Tribunal to add Ms Hi ndustan
Steel Ltd. as a party to the reference. That is why the
appel l ant noved the Orissa High Court under Art. 226 of the
Constitution and prayed that the order passed by the
Tribunal refusing to deal with the matter should be set
aside and Ms H ndustan Steel Ltd. should be joined as a
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party to the reference before it. This wit petition,
however, failed, because the Hi gh Court took the view that
it was prenmature. The High Court observed that t he
Industrial Tribunal had not yet passed a final order under
s. 18(3)(b) of the Act, and so, wthout expressing any
opinion on the nerits of the controversy between the
parties, the High Court treated the application as
i nconmpet ent because it was prenmature. Agai nst this
decision, the appellant has cone to this Court by specia
| eave; and on its behalf, M. Chatterjee has contended that
the Industrial Tribunal has jurisdiction to add a party to
the proceedings before it and that on the nerits, Ms
H ndustan Steel Ltd. should be added as a necessary party.
That is how the main question which arises for our decision
is to determine the scope and effect of the provisons of s.
18(3)(b) of the Act.
In dealing with this question, it is necessary to consider
the provisions “of s. 18(b) inthe Act as it was first
enacted, and then consider the provisions of s. 18(3)(b) as
they now stand. Under the original Act, section 18
consi sted  of ~four clauses (a), (b), (c) and (d). W are
concerned in the present appeal with clause (a) and (b).
Section 18(a) and (b) read thus: -
"A settlement arrived at in the course of
conci'l i ation proceedi ngs under this Act, or an
award mhich is declared by ‘the appropriate
Governnment to be bindi ng under sub-section (2)
of section 15 shall be binding on
(a) all parties tothe industrial dispute
(b) all other parties sunmoned to appear in
the proceedings as parties to the  dispute,
unl ess the Board of Tribunal, as the case my
be, records the opinionthat they were so sum
noned w t hout proper cause”
The first question which we have to consider is, did s.
18(b), as it then stood, postulatean inplied power in the
Tribunal to add persons as parties to the proceedings who
are other than those who were parties to the industrial dis-
put e? It wll be noticed that clause (a) refers to al
parties to the industrial dispute, whereas clause (b) refers
to all other parties sumoned to appear. The word "other"
seens to suggest that the parties sumoned to appear to whom
cl ause
600
(b) refers are not identical with the ~parties to the
i ndustrial dispute specified by clause (a) Section 2(k) of
the Act defines an ’industrial dispute’, inter alia, as
meaning any dispute or difference between enployers. and
worknmen; so that parties to the industrial dispute  under
clause (a) would nmean persons between whomthe dispute has
arisen as prescribed by s. 2(k), and so, clause (b)
contenpl ates persons other than those who are actually and
directly involved in the dispute which is the subject-nmatter
of reference under section 10. Thus, s. 18(b) seens to
contenpl ate that persons other than parties to t he
i ndustrial dispute may be sumoned before the Tribunal
That takes wus to the question as to who can summon these
parties’? Section 11(3) of the Act prescribes, inter alia,
that the Tribunal shall have the same powers as are vested
in a Guvil Court under the Code of Civil Procedure, when
trying a suit in respect of the natters specified in clauses
(a) to (d); clause (a) refers to enforcing the attendance of
any person and exanmining himon oath; cl. (b) has reference
to the power to conpel the production of docunents and
mat eri al objects; «cl. (c) is in respect of i ssui ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

conmi ssions for the exam nation of wi tnesses; and cl ause (d)
is in respect of such other matters as may be prescribed.
It is thus clear 'chat the power to add a party to the
proceedi ngs pendi ng before a Tribunal which nay be exercised
under the Code of GCivil Procedure under 0.1 r. 10 is not
included in s. 11(3), and there is no other section which
confers such a power on the Tribunal Therefore, if s. 18(hb)
contenpl at es that persons other than parties to t he
i ndustrial dispute can be sumoned, there is no specific
provision conferring power on the Tribunal to sumobn them
and that inevitably suggests that the power must be read as
being inplicit in s. 18(b) itself.
In this connection, it is necessary to refer tos. 10 as it
then stood. Section 10(1) then consisted of three clauses
whi ch read thus: -
“I'f any industrial dispute exists or is apprehended, the
appropriate Government may, by order in witings:-

(a) refer the ‘dispute to a Board for

pronoting a settlenment thereof; or

(b) refer any matter appearing to be

connected with or relevant to the dispute to a

Court for -inquiry; or

(c) refer the dispute to Tribunal f or

adj udi‘cati on".
It is significant that so far as the reference to the Tri bu-
nal is concerned, s. /10(1)(c) enpowered the appropriate Gov-
ernment to refer the dispute to the Tribunal, and wunlike
clause (b), this clause did not takewithin its sweep any
mat t er
601
appearing to be connected with or relevant to the  dispute;
so that in regard to the power to refer ~an industria
di spute to the Governnment Tribunal for itsadjudication, the
appropriate Governnment coul d make a reference of the dispute
itself and was not expressly clothed with the power to refer
any matter appearing to be connected with, or relevant to,
such a dispute. The result of these relevant provisions
clearly seens to be that if the Industrial Tribunal, 'while
dealing with an industrial dispute, canme to the concl usion
that persons other than those nentioned as parties to the
i ndustrial dispute were necessary for a valid determ nation
of the said dispute, it had the power to sunmon them and if
such persons were sunmmoned to appear in the proceedings, the
award that the Industrial Tribunal may ultimtely pronounce
woul d be binding on them Since in cases where persons were
added as parties to an industrial dispute were likely to
rai se the question as to whether the joinder of the parties
was justified or not, s. '18(b) required that the Tribuna
should record its opinion as to whether these persons had
been summoned wit hout proper cause. Thus, we are inclined
to take the view that M. Chatterjee is right in contending
that s. 18(b) as it ,originally stood, postulates that the
Tri bunal had an inplied power to sunmon parties, other  than
parties to the industrial dispute, to appear in the
proceedings before it. That naturally raises the question
about the extent of this power.
In dealing with this question, it is necessary to bear in
mnd one essential fact, and that is that the Industria
Tribunal is a Tribunal of Ilimted jurisdiction. Its
jurisdiction is to try an industrial dispute referred to it
for its adjudication by the appropriate Governnent by an
order of reference passed under s. 10. It is not open to
the Tribunal to travel materially beyond the terns of
reference, for it is well-settled that the terns of
reference determ ne the scope of its power and jurisdiction
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fromcase to case. Section 10 itself has been subsequently
amended fromtine to tine. Act 18 of 1952 nade substantia
amendnments in s. 10. One of these amendnents was that s.
10(1) (d) now enpowers the appropriate Government to refer
the dispute or any matter appearing to be connected with, or
rel evant to, the dispute, whether it relates to any nmatter
specified in the Second Schedule, or the Third Schedule, to
a Tribunal for adjudication. 1In other words. under s.
10(1)(d), the appropriate Governnent can refer to the
I ndustrial Tribunal not only a specific industrial dispute,
but can also refer along with it matters appearing to be
connected wth, or relevant to, the said dispute. 1In that
sense. the power of the appropriate Governnment has been
enlarged in regard to the reference of industrial disputes
to the Tribunal

602
Section 10(4) which was al so added by the same anendi ng Act
provides,  inter alia, that the jurisdiction of the |ndus-

trial | Tri'bunal woul'd be confined to the points of dispute
specified by the order of reference, and adds that the said
jurisdiction nay take within its sweep natters incidental to

the said points. |In other words, where certain points of
di spute have been referred to the Industrial Tribunal for
adjudication, it nmay, while dealing with the said points,

deal with natters/incidental thereto, and that neans that
if, while dealing with such incidental natters, the Tribuna
feel s that sone persons who are not joined to the reference
shoul d be brought before it, it may be able to rmake an order
in that behalf under s. 18(3)(b) as it now stands.

Section 10(5) has now conferred power on the appropriate
Governnment to add to, the reference other establishnents,

groups or classes of establishnents of a simlar nature, if
it is satisfied that these establishments are likely to be
interested in, or affected by, such .dispute. In " other
words, if industrial disputeis referred to a Tribunal for

adjudication, and in area within the territorial jurisdicton
of the appropriate Governnent there are other establishnents
which would be affected by, or interested in, such a
di spute, the appropriate Government may add themto the said
reference either at the tinme when the reference is initially
made, or during the pendency of the said ref erence
proceedi ngs; but in every case, such additions can be -made
before the award is submitted. Now, if such persons are
added to the reference, the industrial Tribunal™ may  in
exercise of its powers under s. 18(3)(b) ~sumon them to
appear before it.

Section 18(b) with which we began, has al so been anmended by
Act 36 of 1956, and it has now been renunbered. As a

result. s. 18(b) is nowincluded in s. 18(3)(b). Section
18(3) provides, inter- alia, that an awnard passed by an
I ndustrial Tribunal which has become enforceable “shall be
bi ndi ng on:

(a) all parties to the industrial disputes;
(b) all other parties sunmoned to appear in
the proceedings as parties to the dispute,
unl ess the, Tribunal records the opinion that
they were so called w thout proper cause.
The material words in s. 18(3)(b) are the same as they were
originally included in s.18(b), and so, the inplied power
whi ch coul d be exercised by the Industrial Tribunal under s.
18(b) can now be exercised by it under s. 18(3)(b). If the,
Tri bunal thinks that the parties who were summoned to appear
before it were so sumoned wi thout proper cause, it nmay
record its opinion to that effect and then the award which
it’. pronounces woul d not be binding on them
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Reverting then to the question as to the effect of the power
which is inmplied ins. 18(3)(b), it is clear that this power
cannot be exercised by the Tribunal so as to enlarge
materially the scope of the reference itself, because
basically the jurisdiction of the Tribunal to deal with an
industrial dispute is -derived solely from the order of
reference passed by the appropriate Governnent under s.
10(1). What the Tribunal can consider in addition to the
di sputes specified in the order of reference, are only
matters, incidental to the said disputes; and that naturally
suggests certain obvious Iimtations on the inplied power of
the Tribunal to add parties to the reference before it,
purporting to exercise its inplied power under s. 18(3)(b).
If it appears to the Tribunal that a party to the industria
di spute naned in the order of reference does not conpletely
or adequately represent-the interest either on the side of
the enployer, or on the side of the enployee, it may direct
that other persons should be joined who woul d be necessary
to represent such interest.” If the enployer naned in a
reference does not fully represent the interests of the
enpl oyer as such, other persons who are interested in the
undertaki ng of the enployer may be joi ned. Simlarly, if
the wunions specified inthe reference do not represent al
the enployees of theundertaking, it may be open to the
Tri bunal to add such other unions as it nay deem necessary.
The test always nust be, is the addition of the party
necessary to nake the adjudication itself ‘effective and
enf or ceabl e? In other words, the test well be, would the
non-joi nder of the party nake the arbitration proceedings
i neffective and unenforceable? It is in the light of this
test that the inplied power of the Tribunal to add  parties
must be held to be linited.

This question has been consi dered by the Madras Hi gh | Court
in tw reported decisions. In P. G Brooks, Receiver
appoi nted by the Trustees for the nortgage debenture hol ders
of the Madras Electric Tramways (1904) Ltd. v. The Indus-
trial Tribunal, Madras & Os., (1) the D vision Bench of the
sai d High Court has held that s. 18(h) by necessary inplica-

tion gives power to the Tribunal to add parties. |t can add
necessary or proper party. He need not be the enpl oyer _or
the enployee. |In that particul ar case, the party added  was

the Receiver and it was found that unless the Receiver was
added as a party to the reference proceedi ngs, the adjudica-
tion itself would become ineffective. In the words used by
the judgenment, the party added was not a rank outsider or a
di sinterested spectator, but was a Receiver who was vitally
concerned with the proceedi ngs before the Tribunal and whose
presence was necessary to nake the ultinmate award effective,
val id and enforceabl e.

(1) A 1.R 1954 Mad. 369.

604

I n Radhakrishna MIIls Ltd. Peelanmedu, Coinbatore Dt. v. The
Speci al Industrial Tribunal, Madras & Ors. (1) a single Judge
of the WMdras High Court followed the earlier decision

though in this case, a party that was sunmoned by the Tri bu-
nal had been added to the reference by the State Governnent
under s. 10(5) of the Act.

In Anil Kumar Upadhaya v. V. P. K Sarkar & Os.(2),
| earned single Judge of the Calcutta H gh Court has accepted
the same view In that case, the Trustee of the Provident
Fund in question who had not been inpleaded originally to
the reference were sumoned by the Tribunal and the Court
held that in the absence of the Trustees, the award would
have become nugatory. It would be noticed that in all these
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decisions, the inplied power of the Tribunal to sunmobn ad-
ditional parties in the reference proceedings is confined
only to cases where such addition appeared to be necessary
for naking the reference conplete and the award effective
and enforceable. Such a power cannot be exercised to extend
the scope of the reference and to bring in matters which are
not the subject-matter of the reference and which are not
i ncidental to the dispute which has been referred.

That takes us to the question as to whether the appellant is
justified in contending that Ms Hi ndustan Steel Ltd. is a
necessary party to the present proceedings before the in-
dustrial Tribunal, and should, therefore, be added as such

M. Chatterji has raised two contentions in support of his
plea that Ms H ndustan Steel Ltd. is a necessary party.
The first contention isthat if it is ultimtely found that
the respondent’s claimfor bonus for the relevant year is
well foundecd as a result of- the contract between the
appel l ant .~ and M's Hi ndustan Steel Ltd the liability to pay
the said bonus would rest, with the said concern and not
with t he appel | ant . The appel | ant, accordi ng to
M. Chatterjee, is a firmconstituted only for a single
venture for undertaking the execution of the work of
construction and foundation and civil engineering works at

Rourkela: it has been engaged by the said concern of Ms
H ndustan Steel Ltd. as its agent and in. that behalf an
agreenment has been executed between  the parties. M.

Chatterjee referred us to sone of the relevant clauses of
this agreenment in support of his pleathat the liability for
bonus, if established by the  respondents = agai nst t he
appel l ant, would be not the appellant’s but of Ms Hi ndustan
Steel Ltd. W do not propose to exam ne the nmerits of this
contention, because we are satisfied that~ even . if M.
Chatterjee's contention is well-founded by reference to the
rel evant cl auses of the agreenent between the parties, that
cannot make Ms Hindustan Steel Ltd: a necessary  party
within the neaning of s. 18(3)(b).

(1) A I.R 1954 Mad. 606.

(2) AI.R 1961 Cal. 60.
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This contention raises an entirely different dispute between
the appellant and its alleged principal and such-a dispute
woul d be wholly foreign to the industrial dispute which  has
In been referred to the Tribunal for its adjudication

The next contention raised by M. Chatterjee is that Ms
Hi ndustan Steel Ltd. is a necessary party because it is the,
said concern which is the enployer of the respondents and
not the appellant. |In either words, this contention is that
though in formthe appellant engaged the worknmen whom the
respondent union represents, the appellant was actingas the
agent of its principal and for adjudicating upon the
industrial dispute referred to the Tribunal by the State of
Oissa, it is necessary that the principal, viz., Ms
H ndustan Steel Ltd. ought to be added as a party. In
dealing with this argunent, it is necessary to bear in. mnd
the fact that the appellant does not dispute the respondent
Union’s case that the worknmen were enployed by t he
appellant. It would have been open to the State Governnent
to ask the Tribunal to consider who was the enployer of
these workmen and in that case, the terms of reference m ght
have been suitably framed. Were the appropriate Governnent
desires that the question as to who the enployer is should
be determned, it generally nakes a reference in w de enough
terns and includes as parties to the reference different
persons who are alleged to be the enployers. Such a course
has not been adopted in the present proceedings, and so, it
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woul d not be possible to hold that the question as to who is
the enployer as between the appellant and Ms Hi ndustan
Steel Ltd. is a, question incidental to the industria
di spute which has been referred under s. 10(1)(d) This
dispute is a substantial dispute between the appellant and
M s H ndustan Steel Ltd. and cannot be regarded as
incidental in any sense, and so, we think that even this
ground is not sufficient to justify the contention that Ms
H ndustan Steel Ltd. is a, necessary party which can be
added and sunmmoned under the inplied powers of the Tribuna
under s. 18(3)(b).
The result is, though we accept M. Chatterjee’s argunent
that s. 18(3)(b) postulates the existence of an inplied
power in the Tribunal to add parties and sumopn them in the
present case that power cannot be exercised, because having
regard to the limted nature of the inplied power, Ms
H ndustan Steel Ltd. cannot be regarded as a necessary party
under the provisions of s. 18(3)(b). The appeal accordingly
fails and is dismssed with costs.

Appeal dism ssal
606




