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ACT:

| mports & Exports (Control) Act 18 of 1947-1 nports
(Control), Order 1955 issued under ss. 3 and 4A of Act-Sea
Custons Act 8 of 1878-S. 3 of Act 18 of 1947 providing that
goods to which an order under S. 3 (1) applied would be
deemed to be goods whose inmport & exports prohibited under
s. 19 of Act 8 of 1878-Contravention of s. 19 punish-able by
confiscation of goods and penalty under s. 167(8) of Act 8
of 1878-13 of 1955 Order prohibiting inport- of specified
goods except under licence issued by Central Governnent-
Contravention of conditions of |icence punishable under s. 5
of Act 18 of 1947 as anended by Act 4 of 1960-\Wether goods,
i mported against conditions of |icence can be confiscated
and penalty inposed on the offender under s. 5 of Act 18 of
1947 read with s. 167(8) of Act 8 of 1879.

HEADNOTE:

Under s. 3 of Inports & Exports Control Act 18 of 1947 al
goods to which any order under sub-s. (1) applied shall  be
deened to be goods of which the Inport & Export  has~ been
prohi bited under s. 19 of the Sea. Custons Act 8 of 1878,
and all the provisions of.that Act shall have effect
accordingly. In exercise of power conferred by ss. 3 and 4A
of the Act 18 of 1947 the Central Governnent issued the
I mports control) Order 1955. Clause 3 of the O der
prevented the inportation of any goods of the description
specified in Schedul e except under and in accordance with a
i cence or a custons clearance pernit granted by the Centra
CGovernment or by any officer specified in Sch. [I1. Section
5 of Act 18 of 1947 as originally enacted provided : "If any
person contravenes any order nade or deened to have been
made under the Act, he shall without any prejudice to any
confiscation or penalty to which he nay be liable under the
provi sions of the Sea Custons Act 1878, as applied by sub-s.
2@of s. 3 be punishable with inprisonnent for a term which
may extend to one year, or with fine, or with both." By the
Imports & Exports (Control) Anmendnent Act 4 of 1960
contravention of any conditions of a licence ranted in
accordance with The terns of any order passed under the Act
was al so made puni shabl e under s. 5.
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The respondents inported certain goods from Wst GCernany
under licence granted by the Mnistry of Conmrer ce.

According to the Governnent the goods inported were in
excess of the terms of the licence and accordingly the
respondents were charged with having conmmitted’  offences
under s. 167(8) 'read with s. 3(2) of Act 18 of 1947 and the
a good s inported by themwere confiscated. |In lieu of the
confiscation, however, a fine of Rs. 20,000/- was inposed an
the respondents. A personal penalty of Rs. 25000/- was al so
i mposed. The respondents filed’ a wit petition in the H gh
Court which was disnissed by the Single Judge but 'allowed
by the Division Bench. Wth certificate the Collector of
Custons appeal ed. The only question for consideration was
whet her for breach of a condition of the licence penalty
may be inposed under s. 5 of Act 18 of 1947 read wth s.
167(8) of Act 8 of 1878.

HELD: The appeal mnust be dism ssed.

For breach of any condition of a licence it is open to the
authorities. ~under~ s. 5 of Act 18 of 1947 as anended, to
di rect prosecution but no,
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order confiscating goods and inmposing penalty in lieu
thereof could be made. The order of confiscation could only
be made under s. 167 cl. 8 ,of Act 8 of 1878 : in terms cl
8 of s. 167 provides for «confiscation of the goods
i mportation or exportation of which is for the time being
prohibited or restricted by or under Ch. IV of the Sea
Cust ons Act, 1878. The notification of whi ch t he
contravention was alleged was not issued under s. 19 of the
Sea Custonms Act 1878 but under the Inports & Exports
(Control) Act 1947. The H gh Court was therefore right in
hol ding that the scope of power under the Sea Custons Act
was not enlarged by the anendnent to's. 5 of the Inports &
Exports (Control) Act. There is nothingin the amended s. 5
of the inports & Exports (Control) Act which warrants the
view that the provisions of the Sea Custons Act, 1878, may
be invoked to punish the breach of a condition of a licence
granted under the Inports & Export-, (Control) Act, /1947.
[686 B-(C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2003 of 1966.

Appeal fromthe judgnent and order dated Decenber 18, 1964

of the Calcutta H gh Court in Appeal No. 254 of 1963.

Ram Jani avani and S. P. Nayar for the appellants.

The respondent did not a pear.

The Judgrment of the Court was delivered by

Shah, J. On March 31, 1959 the Mnistry of Comrerce and

I ndustry, CGovernnent of India, granted to the respondents a

licence permitting themto inport fromWst Gernmany certain

machi nery described therein of the maximum C. |.F. value of

Rs. 45,000/-. Condition No. 1 of the licence provided that:
"The . . . application is accepted and inport
Iicence is hereby granted having quantity and
value as the limting factors and is not valid
for clearance if the actual value of any item
exceeds the C/I.F. value indicated in the
licence by nmore than 5% "

The respondents submitted a bill of entry dated July 1

1960, disclosing the C.I.F. value of the consignment as Rs.

45,179-92 inclusive of landing charges, and cleared the

consi gnnent after paying duty assessed by the Custons

authorities on the real value of the goods as disclosed in
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the bill of entry.
On June 20, 1961 the Customs authorities issued a notice
requiring the respondents to show cause why penal action
shoul d not be taken agai nst themunder s. 167(8) of 'the Sea
Customs Act, 1878, as being persons concerned in the
unaut hori sed inportation of the goods. This notice was
amended by notice ,dated Septenber 21, 1961, whereby the
respondents were charged with having commtted offences
under S. 167(8) read with s. 3(2) of the | mports and
Exports (Control) Act, 1947, for
683
illegally inmporting the machinery. The respondents clained
that no breach of the conditions of the |l|icence was
comm tted. The Additional Collector of Custons, Calcutta,
by order dated March 17, 1962, directed confiscation of the
machi nery wunder S. 167(8) of the Sea Custonms Act read wth
s. 3 (2) of the Inports and Exports (Control) Act, 1947, and
permtted the respondents to pay a fine of Rs. 20,000/- in
lieu of confiscation. A personal penalty of Rs. 25,000/-
was al so i mposed on the respondents.
The respondents then noved a petition before the Hi gh Court
of Calcutta under Art. 226 of the Constitution praying for a
wit quashing the adjudication order dated March 17, 1962.
A Single Judge of ‘the Calcutta H gh Court dismssed the
petition, but in appeal under the Letters Patent the High
Court reversed the decision and issued a Wit of certiorar
quashing the order dated March 17, 1962. The Additiona
Col l ector of Customs, Calcutta, has appealed to this Court
with certificate granted by the H gh Court.
The only question which fallsto be determined is whether
for breach of a condition of the |licence penalty may be
i nposed under S. 5 of the Inports and Exports (Control) Act,
1947, read with the Sea Custons Act, 1878.
The relevant statutory provisions may first be noticed.
Under s. 167 of the Sea Custons Act, 1878, the offences
mentioned in the first colum of the Schedul e are puni shable
to the extent mentioned in the third colum of the sane with
reference to such offences respectively:-
Section of this
Act to which offence

O f ences. has reference. Penal ties

8. If any goods, the inportation or 18 & 19 such goods

shall be liable to be exportation of which is for the confiscated
énd any person con-tine being prohibited or resting- her ded

in any such offence, shall acted by or under Chapter |V of be

liable to a penalty not exceed this Act, be inported into or
axing three tinmes the value of the ported from India
contrary to goods, or not exceeding one such prohibition
or restriction; or thousand rupees,

Chapter 1V of the Sea Custons Act, 1878, contains three sec-
tions : ss. 18, 19 & 19A. By S. 18 an absol ute prohibition
is unposed in respect of inportation of goods by |land or by
sea specified therein. Section 19 provides that the Centra
Government may fromtime to time, by notification in the
Oficial Gazette prohibit or restrict the bringing or taking
by’ sea or by
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| and goods of any specified description into or our of India
across any custons frontier as defined by the Centra
Gover nment .

The Central Legislature enacted the Inports and Exports
(Control) Act, 1947, with the object of aut hori sing
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prohi bition and control on inports and exports. By s. 3 of
that Act it was provided.
"(1) The Central Governnent nay, by order pub-
l'ished in t he Oficial Gazette, make
provisions for prohibiting, restricting or
otherwise controlling in all cases or in
specified classes of cases, and subject to

such exceptions if any, as may be nade by or

t he order
(a) the inport, export, carriage coastw se
or shipment as ships stores of goods of any
speci fied description
(b) the ‘bringing into any port or place in
India or goods of any specified description
intended “to be taken out of India without
being removed fromthe ship or conveyance in
whi ch they are being carri ed.
(2) Al goods to which any order under sub-
section (1) applies shall be deened to be
goods of which the inport or export has been
prohi bited under section 19 of the Sea Custons
Act, 1878, and all the provisions of that Act
shall have effect accordingly, except that
section 183 thereof shall have effect as if
for 'theword "shall" therein the word "nay"
wer e substituted.
(3)
Sectiion 5 of the Inports and Exports (Control)
Act, 1947, as originally enacted, provided
"If any person contravenes any order made or
deened to have been nmade under this  Act, he
shall, without prejudiceto any confiscation
or penalty to which he nmay be |iabl e under the
provisions of the Sea Custons Act, 1878, as
applied by sub-section (2) of section 3, be
puni shabl e with i nprisonment for a term which
may extend to one year, or with fine, 'or wth
bot h"

6 85

In exercise of the power conferred by ss. 3 and 4-A of the
I mports and Exports (Control) Act, 1947, the Central Govern-
ment issued the Inmports (Control) Order, 1955. C ause 3 of
the Inports (Control) Order prevented inportation of any
goods of the description specified in Sch. 1, except under
and in accordance with, a licence or a custons clearance
permit granted by the Central CGovernnent or by any officer
specified in Sch. 1. By sub-cl. (2) of ¢l. 3 it was
provided that if in any case, it was found that the goods
i nported under a licence did 'not conformto the description
given in the licence or were shipped prior to the date of
issue of the licence under which they were clainmed to have
been inported, then, without prejudice to any action that
may be taken against the licensee under the Sea Custons Act,
1878, in respect of the said inportation, the |licence may be
treated as having been utilised for inporting the said
goods. By cl. 5 certain conditions could be inposed by the
Li censing Authority issuing a licence.

It may be recalled that one of the conditions of the Iicence
issued by the respondent was that the value of any item
shall not exceed the C.I.F. value indicated in the |icence
by more than 5 % It was the, case of the Custons |
authorities that the real value of the nachinery inported
exceeded the declared value, and on that account the
respondents had infringed the conditions of the licence. 1In
East India Commercial Conpany Ltd., Calcutta & Anr. v. The

under
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Col l ector of Custonms, Calcutta(") this Court held that s.
167 cl. 8 of the Sea Custons Act, 1878, read with s. 3(2) of
the Inports and Exports (Control) Act, 1947, authorised the
i mposition of penalty, if goods were inmported in con-
travention of any order under the Inports and Exports
(Control) Act, 1947 : but the section did not, expressly or
by inplication authorise confiscation of goods inported
under a valid licence on the ground that a condition of the
i cence not inposed by the order was’ infringed.

This view was reiterated by this Court in Boothalinga
Agenci es V. T. C. Poriaswami Nadar (2). These cases were
decided on the interpretation of s. 5, of the Inports and
Exports (Control) Act, 1947, as it stood before it was
amended by Act 4 of 1960. By the Inports and Exports
(Control) Anendnent Act-4 of 1960, in s. 5, after the words
",any order rmade or deened to have been nmade wunder this
Act," the words "or any conditicon of a licence granted under
any such order” were inserted. Contravention of any
condition of a licence granted under any order was therefore
Iiable to be punished under S. 5 as anended.

(1) L196313S.C R 338.

(2) 19591 1 S.C.R 65.

686

In the present case the Customs authorities did not direct
section for contravention of any condition of a |licence
directed confiscation of the nmachi nery and i nmposed penalty
lieu thereof. But on the ternms of S. 5 as anended, the
ri ght inmpose penalty for contravention of any condition of a
may be exercised under the Sea Custons Act, 1878, and under
the Inports and Exports (Control) Act, 1947.  For are of any
condition of a licence, it is-open to the authorities direct
prosecution, but no order confiscating goods and ring
penalty in lieu thereof could be made. The order of
fiscal could only be made under s. 167 cl. 8 of the Sea
atons Act, 1878 : in terns cl. 8 of ‘S, 167 provides for
action of the goods inportation or exportation of which is

the time being prohibited or restricted by or under Ch. IV
the Sea Custons Act, 1878. The notification “of /which
contravention is said to have began nade, is not /issued

under 19 of the Sea Custons Act, but under the Inports and
(Control) Act, 1947. It has not been urged before wus, a
rightly, that penalty of confiscation is incurred under the
pro sons of the Sea Custons Act, 1878, for breach of the con
l'ions of the licence.

In our judgnent, the H gh Court was right-in holding the
scope of power under the Sea Custons Act was not enlarged by
the anmendment to S. 5 of the Inmports and Exports~ (Control)
Act, and there is nothing in the anended s. 5 of the Inports
and Exports (Control) Act which warrants the  view  that
provisions of the Sea Custons Act, 1878, nay be invoked
puni sh the breach of a condition of a licence granted under
I mports and Exports (Control) Act, 1947.

The appeal fails and is dismssed. There will be no order
as to costs.
G C Appeal dism ssed
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