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ACT:

Bi har Agricul tural Produce Markets Act, 1960, S.2(P)(i)
Expl anati on and s.27 Expl anation--'Sale’'--Wat is--Presunp-
tion that notified agricultural produce have been bought or
sol d in mar ket area-two Expl anat ions, Whet her can
Co-Exi st--Preference to charging section over definition
section to be given--Provision to be construed harnoniously.

Statutory Interpretation--Fiscal Laws--Due inportance to
be given to phraseol ogy used in charging section

HEADNOTE

Section 2(P)(i) of the Bihar Agricultural Produce Mar-
kets Act, 1960 defines 'sale' to nean any transfer of
property in goods for cash or deferred paynent ~“or / other
val uabl e consideration. The Explanation to section 2(P)(i)
i nserted by the Bihar Agricultural Produce (Markets)  anmend-
ment Act, 1982 provides that notw thstandi ng anything con-
tained in any law for the time being in force, ’sale shal
be deened to have taken place for the purpose of this Act
within a nmarket area when the goods are transferred formthe
Principal to his selling agent or to the Arhatia within the
market area or outside. The amending Act also added an
Expl anation to the charging section, section. 27 providing
that all notified agricultural produce |eaving a market area
shall, unless the contrary is proved, be presuned to / have
been bought or sold in such area.

The respondents challenged before the H gh Court the
vires of the Explanation to section 2(P)(i) on the  ground
that it encroached upon Entry 42 of List | Seventh Schedul e
to the Constitution. The H gh Court refrained from declaring
the Explanation bad but read it down and held that it should
be read in harnobny with the Explanation to Section 27 and
directed the marketing conmittee concerned to nake assess-
ment of fees after giving the petitioners an opportunity as
provided in the Explanation to Section 27.

Di sm ssing the Appeal, this Court,

HELD: 1. In construing the two Explanati ons preference has
to
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be given to the Explanation to the charging section over the
Expl anation to the definition section consistent wth the
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rules of interpretations of such provisions. [214G H]

2.1 1In fiscal laws due inmportance has to be given to the
phraseol ogy wused in the charging section. Section 27 gives
to the market conmittee the power to |l evy and coll ect market
fees on the agricultural produce bought or sold in the
market area at the rate given therein. The Explanation
rai ses a presunption that all notified agricultural produce
| eaving a nmarket area shall be presuned to have been bought
or sold in such an area. But this presunption is rebuttable
because the Expl anation gives the affected party an opportu-
nity to satisfy the assessing authorities that there was
neit her buying nor selling in a given case. [213F H|

2.2 In all transactions, the parties get an opportunity
to satisfy the assessing authorities whether such transac-
tions are sales or not. But the Explanation to Section
2(P)(i) introduces conplications. This Explanation states by
a deeming fictionthat when goods are transferred from the
principal  to his selling agent or Arhatia within a nmarket
area or outside the nmarket area, a sale takes place. This
Expl anati'on-enconpasses within its sweep, sales of all kinds
within the narket area or outside or within the State or
outsi de. [214A-C

2.3 The Explanation to Section 2(P)(i) has not been well
wor ded nor properly placed. The Explanation is in excess of
the powers of the State Legislature since the dispute can be
resol ved better by allowi ng the two Explanations to co-exi st
by reading them harnoniously. In doing so, it is necessary
to read down the Explanation to Section 2(P)(i) and give
full effect to the Explanation to the charging section. The
Expl anation to Section 27 gives-an opportunity to the af-
fected persons to satisfy the assessing authorities that the
transaction in questionis not a sale. This Explanation
should be deened to take in all sales including those nmen-
tioned in the Explanation in Section “4(P)(i). In  other
wor ds, even transactions comng within the ambit of Expl ana-
tion to Section 2(P)(i) have to be governed by the Expl ana-
tions to Section 27. [214E-(G

3. If the Government wants a stricter control ‘over the
transactions in the narket area it is for themto suitably
amend the Explanation in question by excluding its operation
fromthe Explanation to Section 27. [215B]

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2245 to
2249 of 1985.
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From the Judgnent and Order dated 8.11. 1984 of the
Patna H gh Court in C WJ. Case No. 2812 of 1982.
V.M Tarkunde and M P. Jha for the Appellants.
S.N. Kacker and L.R Singh for the Respondents.
Vijay Hansaria for Respondent in C. A No. 2248/ 85.
The Judgrment of the Court was delivered by

KHALI D, J. In these appeals, by special |eave, the short
guestion that falls for decision is as to how Explanation to
Section 2(P)(i) inserted by the Bi har Agricultural Produce
Markets (Amendnent) Act, 1982, should be read with the
Expl anation to Section 27 also inserted by the sane Act.
Before the High Court, the vires of Explanation to Section
2(P)(i) was challenged on the ground that it encroached upon
Entry 42 of list | of the Seventh Schedule. The Division
Bench of the Hi gh Court after considering the various au-
thorities dealing with the concept of sale, refrained from
decl aring the Expl anation bad but read it down and held that
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it should be read in harnmony with the Explanation to Section
27 and directed the marketing conmmittee concerned to rmake
assessnment of fees after giving the petitioners an opportu-
nity as provided in the Explanation to Section 27.

In this Judgnent, we do not propose to go into the
guestion whether sale as explained in the Explanation to
Section 2(P)(i)) would include interstate trade etc. and on
that reasoning strike down the Explanation. W propose to
consider the scope of the two Explanations to see whether
they can co-exi st.

The Oiginal Act was called the Bihar Agricultura
Produce Markets Act, 1960, (for short the Act). This Act was
enacted to regulate the buying and selling of crops by
providing suitable and regulated markets, to elimnate
m ddl emen and to help the cultivators and the buyers in the
di sposal of the conmobdities. The Act enabled the narketing
commttee to levya fee for transactions talking place in
the market area. To get at persons who manage to escape the
| evy of market fee by ingenious transactions, the Act was
anmended by inserting a new definition Section 2(P)(i) along
with an Explanation and al'so addi ngan Expl anation to Sec-
tion 27. What we have to decide in this case is as to how
these two Expl anations have to be construed. In other words
whet her one Expl anation excl udes the other or whether one is
the conplinment of the other.
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It is necessary first to quote the two provi sions under
consi deration. Section 2(P)(i) alongwith the Explanation
reads as follows:

"2(P)(i)--'Sal e neans any transfer of proper-
ty in goods for cash or deferred paynent or
ot her val uabl e consi deration and shall incl ude
transfer or acquisition of  goods 'on hire
purchase or under any other system in ' which
payment of valuable consideration is made by
install ment notwi thstanding the fact that the
seller retains title in goods as /valuable
security of paynent of consideration or for
any other person.

Expl anati on-- Notwi t hst-andi ng any-
thing contained in any law for the tine being
in force sale shall be deemed to have taken
place for the purpose of this Act wthin a
market area when the goods are transferred
fromthe Principal to his selling agent or to
the Arhatia within the market area or -~ outside
the market area.”

Section 27 is the charging section. It reads 'as follows

al ong with the Expl anati on:
"Section 27--Power to levy fees--(1) The
mar ket commttee shall |evy and coll ect market
fees on the agricultural produce brought or
sold in the market area, at the rate of ' rupee
one per Rs. 100 worth of agricultural produce.
Expl anation: All notified agricultural produce
| eaving a market area, shall unless the con-
trary is proved be presuned to have been
bought or sold in such area.”

In fiscal |aws due inportance has to be given to the
phraseol ogy used in the charging section. Section 27 gives
to the market conmttee the power to |evy and coll ect narket
fees on the agricultural produce bought or sold in the
market area at the rate given therein. The Explanation
rai ses a presunption and that is that all notified agricul-
tural produce |eaving a market area shall be presuned to
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have been bought or sold in such an area. But this presunp-
tion is rebuttabl e because the Expl anation gives the affect-
ed party an opportunity to satisfy the assessing authorities
that there was neither buying nor selling in a given case.
This Section with its Explanation thus creates no difficul-
ty. It is
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when we cone to the definition section, extracted above,
that the difficulty arises. "Sale’ is defined in Section
2(P)(i). If the definition had stopped there, there would
have been no difficulty in construing Section 27 and its
Expl anation. In all transactions the parties get an opportu-
nity to satisfy the assessing authorities whether such
transactions are sales or not. But the Explanation to Sec-
tion 2(P)(i) introduces conplications. This Explanation
states by a deeming fiction, that when goods are transferred
fromthe principal to his selling agent or Arhatia within a
market ~area or outside the narket area a sale takes place.
Thi s Expl anation enconpasses within its sweep, sales of al
ki nds within the market area or outside or within the State
or outside. That is the reason why its validity was chal-
| enged by the respondents before the Hi gh Court.

The |earned counsel for the appellants contended that
the Explanation to Section 2(P)(i) could stand independent
of the Explanation to Section 27 since they have different
fields of operation.” According to him “if this Explanation
is mde subject to the Explanationto Section 27, this
Expl anati on would ' be rendered redundant and  futile. The
| earned counsel for  the respondents, on the other hand
pl eaded that since both the Explanati ons were brought on the
Statute Book by the sane anendnent, they nust be read harno-
ni ously and the Explanation to the definition section should
be read subject to the Explanation to the charging section

We have considered the rival contentions carefully. W
feel that the Explanation to Section 2(P)(i) has not  been
wel | worded nor properly placed. W are steering clear of
the contention that the Explanation is in excess of the
powers of the State Legislature since we feel ‘that the
di spute can be resolved better by allowi ng the two Explana-
tions to co-exist by readi ng them harnoni ously. In doing so,
it is necessary to read down the Explanation to Section
2(P)(i) and give full effect to the Explanation to the
charging section. The Explanation to Section 27 gives an
opportunity to the affected persons to satisfy the assessing
authorities that the transaction in question is not a sale.
This Explanation should be deened to take in all sales
including those nentioned in the Explanation to Section
2(P)(i). In other words, even transactions coming within the
anbit of Explanation to Section 2(P)(i) have to be governed
by the Explanation to Section 27. In construing the two
Expl anati ons we have give preference to the Explanation to
the chargi ng section over the Explanations to the definition
section consistent with the rules of interpretation of \ such
provisions. |If that be so, the Judgnent of the H gh Court
has to be upheld and these
215
appeal s have to be disnissed. W do so. As directed by the
H gh Court the narketing conmittee concerned can nmake as-
sessnent of fees only after giving the respondents an oppor-
tunity to show cause as laid dowmm in the Explanation to
Section 27. |If the Government wants a stricter control over
the transactions in the market area it is for themto suit-
ably anend the Explanation in question by excluding its
operation fromthe Explanation to Section 27.

In the circunmstances of the case, there will be no order as
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to costs.

M L. A Appeal di s-
m ssed.
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