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ACT:

U P. Industrial® Devel opment Act, 1976: Secs. 3, 6, 8
and 12- New okhl a I ndustrial Devel opnent Area-Devel opnent of -
Acqui sition of |ands owned by G oup Housing Societies-G O
dated 9.4.1980-Nature and effect of-Lands -of Cooperative
House Building Societies not to be acquired »as far as nay
be’ - Whet her directory/mandat ory-Building Bye-Laws 1977-New
Okhl'a I ndustrial Development Authority Refusal of perm ssion
for devel opnent of | and of Housing Society-Validity of.

HEADNOTE
%

The U.P. Industrial Devel opment Act, 1976 was enacted
to provide for the constitution of an Authority for
devel opnent of certain areas in the State into industria
and urban township. By a notification dated 17.4.1976 the
"New Okhla Industrial Devel opnent Authority was established
and "New Ckhl a Industrial Devel opnent Area" was decl ared.

New Okhla |Industrial Development Authority made the
Bui | di ng bye-laws, 1977, and the Authority in 1978 prepared
a plan wherein the Iand of the Society was earmarked as '| ow
density residential area’

The appel | ant - Soci ety submitted an application on Mrch
14, 1978 wth a plan for approval and perm ssion to devel op
its land. By letters dated 12th June/3rd July, 1978 and
22.11.1978, Respondent No. 1 intimted the appellants that
perm ssion had been refused for devel opnent of the | and and
that the entire land of the Society had not been acquired.

The appellants filed a wit petition before the Hi gh
Court, assailing refusal of perm ssion wthout recording
proper and gernmane reasons, and praying for direction to
respondents not to acquire the lands belonging to the
Society, and to pernit its devel opnent according to the |ay
out plan submitted by it.

563

The High Court granted an interim order of stay of
di spossessi on.

During the pendency of the wit petition a GO dated
9.4.1980 was issued intimating that the Governnent had
deci ded that the I ands acquired by those Co-operative House
Bui | di ng Societies, which satisfied the conditions |laid down




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

therein should not be acquired as far as may be.

The appel l ants’ representation for reconsideration of
the matter in the light of the above Governnent order was
rejected, on the ground that the G O was an administrative
instruction and could not be construed as mandatory, that
the CGovernment’s power to acquire land for public purposes
under the Land Acquisition Act, 1894 was not prohibited, and
that the object of the Act, to ensure planned devel opnent of
the area for industrial and urban township would be
frustrated, if i ndi vidual societies were permtted to
devel op their |ands thensel ves.

The High Court dismssed the wit petition holding that
the Governnment’s orders dated July 27, 1967 and April 9,
1980, having not nentioned the Chief Executive officer, New
khla I ndustrial Devel opnent "Authority, the intention of the
State Covernment was to exclude the Chief Executive officer
New Ckhl a I ndustrial Devel opnent Authority from its
application, that on the basis of these G GCs. the
appel l ants coul d not claimexenption fromacquisition by New
Okhl a I'ndustrial  Devel opnent” Aut hority under the provisions
of U P. Act VI, 1976.

Aggrieved by the order of the Hgh Court, the
appel l ants filed a special leave petition before this Court,
and also a wit petition challenging the validity of the
change nade by New khla Industrial Developnent Authority
during the pendency of the Wit Petition in the Master Pl an
by showi ng the appellant’s |and as Regi onal Park

Di smissing the ‘appeal by special |eave, and the wit
petition,

N

HELD: 1.1 The sol e object of the 1976 Act is to devel op
certain areas in the State into industrial and urban
township in a planned way by the Authority constituted under
the Act and as such the cooperative societies cannot be
permtted to develop their |lands for the purpose of building
houses haphazardly. This will frustrate the entire object of
the Act. The Governnent has power (to acquire land for public
pur poses under the Land Acquisition Act, 1894. [669B-D]
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1.2 The application of the appellant-Society was duly
consi dered and the Authority refused perm ssion - on their
application for rel evant and cogent reasons. [670B]

1.3 The GO dated 9.4.1980 nerely states that the
| ands of Co-operative House Building Societies are not to be
acquired "as far as my be". Hence the order is only
directionary and cannot be considered to be nandatory.
Moreover, this order is not a statutory one, ~being not
i ssued under any statutory provision. It is at best an
admnistrative instruction. It does not create . an express
bar on the power of the Governnment to acquire the land for
public purposes under the Land Acquisition Act. [669A-B]

1.4 The Authority, which has been given the power under
the Statute to prepare the developnent plan demarcating
therein the sites to be developed for devel oprment  of
industrial, residential and other purposes for planned
devel opnent of the industrial and urban townships, has
necessarily the inplied power to alter or nodify the Plan
showi ng the Iland meant for the particular user. Change of
user of the land by altering the plan is not arbitrary
because it is for the Authority to determ ne and demarcate
the site to be developed and used for a particul ar purpose
to secure planned devel opnent of the industrial township
The plan was based on the recomendations of the Expert
Conmittee which were approved by the State Governnment. The
alteration in the user of appellant’s | and does not lead to
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any hostile descrimnation. [670E-H]

1.5 A proposal for acquisition of 325-353 acres of |and
inthe village in which the appellant Society’'s land is
situated was sent to the Collector, who agreed to it and
after approval from CGovernment, sent a notification under
section 4(1) of the Land Acquisition Act to Governnent Press
for publication. A Draft for Rs. 70 |akhs, being the
approxi mate amount of 20% of conpensation, has been sent to
Col l ector by the Authority. In the circunstances, it cannot
be said that no steps have been taken by the New Okhla
I ndustrial Devel opment Authority to acquire the Society's
| and. The question of allotnent of alternative sites to the
nmenbers of the society 'does not arise as the lands of the
soci ety have not yet been acquired. [671C F]

JUDGVENT:
ORI G'NAL/ClI VI L-APPELLATE JURI SDI CTION: Wit Petition
No. 557 of 1983 etc.
(UnderArticle 32 of the Constitution of India)
665
V.M Tarkunde, A K Sen, S. Markandeya and N.D.B. Raju
for the Petitioners.
S.N. Kacker, /Raju Ramachandran and Ms. Shobha Di kshit
for the Respondents.
The Judgnent of the Court was delivered by
B.C. RAY, J. This civil appeal by special leave is
directed against the judgnent and order passed by High
Court, Allahabad dismssing the wit petition filed by the
Co-operative Housing Society forned as Kendriya Karanthari
Sahkari Gih N rman  Samiti Ltd. and i'ts Pr esi dent
chall enging the order of refusal of pernmission to the |ay
out plan submitted by themto the New Ohla Devel opnent
Authority to be hereinafter referred in brief as NO DA and
also refusing to exenpt the |ands belonging to the Society
falling within NO DA Area fromacquisition. The facts giving
rise to this appeal are shortly as follows:-
The U.P. Industrial Devel opnment Act, 1976 was enacted
with the object to provide for the constitution of an
Aut hority for devel opnent of certain areas in the State
into industrial and urban township. This Act canme-into
operation fromApril 16. 1976. A notification No. 4157-
HX/ XVI11-11 dated 17.4.1976 was published constituting
under Section 3 of the said Act ~the "New Okhla
I ndustrial Devel opnent Authority" and declared the
i ndustrial devel opnent area conprising of 37 villages
mentioned in the schedule to be "New Ckhla Industria
Devel opnent Area". |In the said schedule item No. 16
referred to village Chhalera Bangar wherein the
Society’'s lands are situated. Section 6(2) of the said
Act enpowers NO DA to acquire land in the industria
devel opnent area either by agreement or through
proceedi ngs under the Land Acquisition Act, 1894. It
al so confers powers on the Authority to prepare a plan
for the devel opnent of industrial devel opnent area and
to lay down the purpose for which a particular site on
plot of Iland shall be wused namely for industrial
conmercial or residential purpose or any ot her
specified purpose in the area. Section 8 confers power
on the Authority to issue directions in respect to
matters specified therein for erection of building. The
NO DA nmade certain directions under the nomencl ature of
Bui | di ng bye-laws, 1977. The Authority in 1978 prepared
a plan wherein the land of the Society was earnarked as
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"l ow density residential area’ . The ap-
666

pel | ant society submitted an application on March 14,
1978 with plan for approval and permni ssion to devel op
the land to NO DA in accordance with the provisions of
Bui | di ng Bye-laws. The Society on June 14, 1978 has
sent a letter to NODA intimting that no order was
nmade in respect of the developnment plan submitted by

themtill that date and if no order is nmade by the
Authority within a period of 20 days of this letter the
Aut hority shall be deenmed to have permitted the

proposed work in accordance with Bye-law No. 8.2 franed
by the Authority. On. 12th June/3rd July, 1978 the
respondent No. 1, the Chief Executive officer, NO DA
intimted the appellant No. 2, President of the Society
t hat perm ssion has been refused for devel opment of the
land by the Society according to the plan submitted as
it'is the function of the Authority to prepare plan for
developnent of = its industrial developnent area, to
denarcate and develop sites for industrial, commercia
and residential purposes according to the plan and to
provide anmenities for planned devel opment of the area.

On 22.11.1978 NO DA replied to the letter of the
appel l ants dated 19.11.1978 stating that the entire |and of
the Society has not been acquired. The area falling within
the wurbanised limts is to be acquired to check the
unaut hori sed devel opnment on either side of the DSC road and
to have | and for widening of the DSC. -For these reasons, it
is not possible to approve the |ay out plan submtted by the
appel | ant society.

The appellants an April 28, 1979 filed a wit petition
before the Hi gh Court, Allahabad assailing the refusal of
perm ssion as contained in letters dated 3.7.1978 and
22.11.1978 without recording proper and germane reasons and
praying for a wit or order or-direction quashing the said
letters and for a suitable wit or order or direction
conmandi ng the respondents not to acquire the lands
bel onging to the Society. The petitioners further prayed for
issue of a wit or order or direction directing the
respondent No. 1, NO DA to permit the Society to develop its
| and according to lay out plan subnmitted by it.

On 3.7.1979, the H gh Court granted an interimorder of
stay of dispossession. By order dated 23.8.1979, the Court
directed that the said interimorder would continue unti
further orders.

During the pendency of the wit petition the GO No.
1634/ 37-2-8a29 H.B./79 dated 9.4.1980 has been issued
intimating the authorities
667
nentioned therein that the Governnent after reconsidering
the question of acquisition of the | ands acquired by the Co-
operative House Building Societies has decided that it is
not desirable that the Ilands of such Co-operative House
Buil ding Societies are acquired by the U P. Housing -and
Devel opnent Board, Devel opnent Authorities etc. It has also
been stated therein that keeping in view the above factors
the lands of the Co-operative House Buil ding Societies who
satisfy the conditions laid down therein should not be
acquired as far as may be. The petitioner nade a
representation to the Chief Executive officer, NO DA to take
into consideration the above governnent order and to
sanction the plan for devel opnent submitted by them A
suppl enentary affidavit has also been filed in the wit
petition. The H gh Court on 22.12.1980 observed that the
respondent was expected to give his detailed reasons for
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refusal of permssion to the application filed by the
Society within a nonth or so.

Pursuant to the above order the Chairman and Chi ef
Executive officer, NODA by its letter dated 23. 1.1981
intimated the President of the Society that it was not
possible to sanction the Society’s lay out plan. NODA
published a notification in Newspapers including "Nav Bharat
Times" in its issue dated June 4, 1980 stating that there is
total prohibition of sale or purchase of land acquired in
favour of NODA and any construction work is totally
prohibited. It was further nentioned that in the notified
area the building construction nust be in accordance with
the rules nade and directions issued by NJODA and not
ot herw se.

On  August 13, 1981, NODA sent a letter to the
President of the petitioner Society stating that the o dated
9.4.1980 is an admnistrative ~instruction and it cannot be
construed as nmandatory. Upon its basis it cannot be said
that the 'Governnent’s power to acquire land for public
pur poses ‘under the Land Acquisition Act, 1894 is prohibited.
The object of the Act is  to ensure planned devel opnent of
the Area for industrial” and-urban township. If individua
societies are permtted to develop their |ands thenselves
there shall be chances -of haphazard growmh in the area and
it will not be possible to ensure a proper industrial and
urban township in the different sectors according to Master
Plan. For these reasons, it is not possible for the
Authority to permit the Society to developits land for
resi dential purposes.  The application has therefore, been
rej ected.

After hearing the parties the said wit petition was
di smissed with costs by the H gh Court, Al lahabad holding
inter alia that the H
668
Governnment orders dated July 27, 1967 and April 9, 1980
havi ng not mentioned the Chief Executive officer, NO DA the
intention of the State Governnent was to exclude the Chief
Executive officer, NODA from its application, that on the
basis of these G Os. the petitioners could  not claim
exenption of their land fromacquisition by NO DA under the
provisions of U P. Act VI of 1976, that the perm ssion was
clearly refused by NODA to the plan submitted by the
petitioner with his application for perm ssion and there was
no scope for deemed sanction. It was further held that there
was no prom ssory estoppel

The appellants feeling aggrieved by this judgment and
order preferred the instant application for special |eave to
appeal before this Court. During the pendency of the wit
petition before the High Court NODA nmde a change in the
Master Plan by showing the area in which petitioner’'s |and
is situated as agricultural land i.e. Regional Park. The
appel lants filed a wit petition No. 557 of 1983 in this
Court challenging the validity of the plan and for a wit or
order or direction for quashing the revised "Mster Plan".

Fromt he argunents advanced by the | earned counsel s for
the parties the following points arise for consideration of
this Court: -

The first point urged before this Court is that the
G O dated July 27, 1967 and the G O dated 9.4.1980 which
was in continuation of the earlier GO dated 27.7.1967
imposes a ban on NO DA to acquire the land of the Co-
operative House Buil ding Societies who satisfy t he
conditions nentioned in the GO dated 9.4.1980. It has been
submitted that under section 12 of the said Act No. |V of
1976, the provisions of certain sections including Section
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41 of the U P. Uban Pl anning and Devel opnent Act, 1973 as
re-enacted and nodified shall nutatis nutandis apply to the
Authority. Cause (c) of Section 12 specifically states that
any reference to the Vice-Chairman of the Authority shall be
deenmed to refer to the Chief Executive officer of the
Authority. The said Governnent order will apply to NO DA and
the lands of the appellant society which is a co-operative
house building society, cannot be acquired in view of the
said Government orders. This contention is not sustainable
for the reasons stated hereinafter. Under.Section 12(c) of
the said Act the Government order is to be deermed to have
been addressed to the Chief Executive officer, NO DA as the
sanme was addressed to all Vice-Chairnmen, Devel opnent
Authorities, U P. Section 41 enjoins the Authorities to
conply with the directions contained in the Governnent
order. The

669

G O dated 9.4.1980 nerely states that the lands of Co-
operative House Building Societies are not to be acquired
"as far ~as my be". This Governnent order cannot be
consi dered to be mandatory but directory in as much as it
nerely says that the lands of co-operative house buil ding
soci eties should not be acquired as far as may be. Moreover
this order is not a 'statutory one being not issued under any
statutory provision. It is at best an admnistrative
instruction. The contention that this order creates an
express bar on the power of the Government to acquire |ands
of co-operative house building societies is wthout any
substance. The sole object of the 1976 Act 'is to devel op
certain areas in the State into industrial and urban
township in a planned way by the Authority constituted under
the Act and as such the co-operative societies cannot be
permitted to devel op their |lands for the purpose of building
houses haphazardly. This will frustrate the entire object of
the Act. The contention that the |ands of the societies are
exenpted from acquisition cannot be sustained being devoid
of any nerit. The Governnment has power to acquire /|l and for
public purposes under the Land Acquisition Act, 1894.

It has been urged that in accordance w th bye-law 5.2
franmed by the Authority under Section 8 of the said Act, the
appel l ant society subnmitted an application on March 14, 1978
for devel opnent of their Iland to the Authority to accord
sanction to the lay out plan and to permt the Society to
devel op the land. As no order was conmunicated the
appel lants sent a notice to the Authority drawing the
attention of the Authority that if no order was nmade within
20 days of this letter then the Authority would be deened to
have permitted the proposed work. This letter was dated
14.6.1978 and the Authority by its letter dated 3.7.1978
intimated the appellant society that since NJ DA has been
enpowered to prepare a plan for planned devel opnent of its
i ndustrial devel oprent area by demarcating sites for
i ndustrial, commercial and residential purposes according to
plan and to provide for infrastructures for these purposes
to secure planned devel opnent, perm ssion cannot be granted
to the application for developnent of the area by the
society. The Deputy Chief Executive officer also sent
another letter to the President of the Society on 22.11
1978 intimating that the Society had already been inforned
that the case submitted by it for sanction of the schene for
devel opnent of land in village Challera Bangar cannot be
entertained. Again pursuant to the order of court made in
wit petition No. 4220 of 1979, the respondent Authority by
letter dated August 13, 1981 intinmated the Society the
detail ed reasons for refusal of permssion to the plan
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submitted by the appellant society to develop its land as it
will frustrate planned devel opnent

670

of the industrial devel opnent area into industrial and urban
townshi ps. The contention of the appellants that their
application for permssion to develop has been rejected on
ext raneous consideration and not for gernane reasons is not
at all tenable. The application was duly considered and the
Aut hority refused perm ssion on their application for
rel evant and cogent reasons.

It has been contended that in the first Master Plan the
| ands of the appellant’s society were shown to be situated
inlow density residentiial area. This Plan has been altered
unilaterally by showing it as agricultural |and. Thereafter
this land was shown as Regional Park in the Master Plan. It
has been submitted that this alteration or nmodification in
the Plan has been made with a view to defeat the
petitioners’ claim for immunity from acquisition. This
alteration in the Plan is arbitrary in as nuch the
appel | ant's have not been given any opportunity to file
obj ections against such alteration. In no other area the
NO DA Authority has altered its plan. The appellants have
been singled out for  hostile discrimnation contrary to
Article 14 of the ~Constitution. Under " Section 6(2) of the
Act the Authority hasto prepare a plan for the devel opnent
of the industrial developnment area and to denarcate and

develop sites for industrial, comercial and residentia
purposes, to lay down the purpose for which a particular
site or plot of Iland shall be used nanely for industri al

comercial and residential purpose or any -other specified
purpose in such area. The Authority prepared the Plan
showi ng therein the sites for residential and other
pur poses. The Authority which has been given the power under
the Statute to prepare the developnent plan demarcating
therein the sites to be ‘developed for devel opnent of
i ndustrial, residential and other ~purposes for the planned
devel opnent of the industrial ‘and wurban townships has
necessarily the inplied power to.alter or nodify the Plan
showi ng the land nmeant for the particular  user. The
submi ssion that the change of user of the land by altering
the plan is arbitrary is wthout any substance in-as nuch as
it is for the Authority to determne and to denarcate the
site to be developed and used for a particular purpose to
secure planned devel opnent of the industrial township. It
appears from the counter affidavit filed ~on behalf of the
respondents to the wit petition that the Plan was
fornmulated and it was approved by the Authority in 1979. The
Plan was based on the recomendations of [(the Expert
Conmittee and the recomendati ons were approved by the State
Governnment. The other submission that this alteration in the
user of appel lants’ | and in Plan | eads to- hostile
discrimnation is also without any substance as we have held
herein before that the G O dated 9.4.1980 does not .in any
way create any
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enbargo on the power of the Governnment to acquire the | and
for public purposes under the Land Acquisition Act.

It has been submitted in this connection that the
Authority (NO DA) has not taken any steps to acquire their
land and also has not taken any steps to provide their
nmenbers with alternative sites. This subm ssion al so has got
no nmerit in as much as the appellants filed a wit petition
before the H gh Court on April 28, 1979 praying for a wit
or order or direction comranding the respondents not to
acquire the land belonging to them An interimorder of stay
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was obtained fromthe Court and it continued till the
di smssal of wit petition. A special |eave petition out of
whi ch this appeal arises has been filed and an order of stay
of di spossessi on has been obtained fromthis Court. The stay
is continuing. It is pertinent to nention in this connection
that a proposal for acquisition of 325.353 acres of land in
village Challera Bangar, Pargana and Tehsil Dadri, District
Gazi abad was sent by NO DA to the Collector, Gaziabad on
11.2.1985. The Col l ector after exani ning the proposal agreed
to the same and requested the Governnent, Industries
Department to issue notification under Sections 4, 5 and 17
of Land Acquisition Act, 1894. The Governnment however, felt
that there was no necessity to issue notification under
Section 17 of the Land Acquisition Act . Accordingly,
notification under section 4(1) was prepared and sent to
CGovernment Press, Lucknowon . 11.3.1987. The Authority has
sent a sumof Rs. 70 lakhs by . draft to the Collector being
20% of the approxi mate ampunt of conpensation. On 3 1.7.1987
NO DA sent a letter requesting the Governnent Press to
expedi te " _publication of Notification i ssued by t he
Col | ector, Gaziabad. This is evident from the counter-
affidavit of Tehsildar, Udai ~ Singh. In these circunstances
it is futile to contend before this Court that no steps have
been taken by NODA to acquire appellants’ Iland. The
guestion of allotnent of alternative sites to the nmenbers of
the Society does not arise as their |ands have not yet been
acqui r ed.

For the reasons aforesaid, the appeal ‘and the wit
petition are dism ssed with costs.
N. P. V. Appeal & Petition dism ssed.
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