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ACT:

Monopol i es and Trade Practices Act, 1969, Sections 2(v).
23(4) - Undert aki ng, meani ng of-Appellant proposing to form
new conpany for taking over sugar _unit owned by it-New
conpany, if can be said to be engaged in production

HEADNOTE:
Section 2(v) of the Mnopolies and Restrictive Trade
Practices Act, 1969 defines an "undert aki ng" as an

undertaki ng which is engaged in the production,  supply,
distribution or control of goods of any description or the
provision of service of any kind. Section 22 provides for
the establishnent of new under takings. It says’ that no
person or authority, other than governnment, shall, after the
comencenment of this Act. establish —any new undertaking
whi ch, when established would becone an inter-connected
undertaki ng of an undertaking to which clause (a) of s. 20
appl es, except wunder, and in accordance with the previous
perm ssion of the Central Governnent, Sub-section (2) of the
section provides for an application for that purpose to the
Central CGovernnment. Section 23(4) lays down that if an
undertaking to which Part A of Ch. IIl applies proposes to
acquire by purchase, take over or otherwi se the whole or
part of an undertaking which will or nay result either (a)
inthe creation of an undertaking to which Part A would
apply; or (b) in the undertaki ng beconing an inter-connected
undertaking of an undertaking to which Part A applies, it
shal |, before giving any effect to its proposals, make an
application in witing to the Central Government in the
prescribed form of its intention to make such acquisition

stating therein information regarding its inter connection
wi th other undertakings the schenme of finance with regard to
the proposed acquisition and such other information as nmay
be prescri bed.

The appellant is a public limted conpany and is a
subsidiary of United Breweries Ltd. and other conpanies
i nterconnected with it. The appellant’s undertaki ng consists
of a sugar factory and a distillery for manufacture of
liquor at Rosa, Shahjahanpnr and another distillery at
Asansol. The appellant’s sugar factory at Rosa had been
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facing difficulties for some years on account of inadequate
supply of sugarcane and to ensure regular and adequate
supply of sugarcane, the appellant proposed to float a
conpany with a share capital of* Rs. 50 lakhs for the
purpose of taking over the sugar unit of the appellant and
for working it as an undertaking of the conpany to be
fornmed. The proposal was that the appellant would be
entitled to an allotnment of 100 percent shares in the new
conpany and a further sum of Rs. 15, 77,093/ - as
consi deration for transfer of the sugar unit. The appell ant
applied to the respondent for perm ssion under s. 372 of the
Conpani es Act to acquire the 100 per cent shares of the new
conpany upon its incorporation. The appellant was told by
the Central Government in its letter dated 5-1-1972 that
sections 22 and 23 of the Monopolies and Restrictive Trade
Practices Act’. 1969, would prima facie be attracted and
that the appellant should file a separate application Under
the relevant section. The appellant filed an application
dated 5 5 1972 purporting to be under S. 23(4) of The Act.
The new. ‘conpany proposed to be set up by the appellant was

i ncor porated on June, 15. 1973 under the nane of
Shahj ahanpur Sugar Private Limted. By order dated July 2,
1973. the Central CGovernment, in the Department of Conpany

Affairs rejected the appellant’s application under s. 372(4)
of the Conpanies Act for investing Rs.50 |akhs in the equity
share of the Capital of Shahjahanpur Sugar Private Limted.
By another order dated 30-6-1973, the central Governnent. in
the Departnent of \ company Affairs also rejected the
appel l ant’ s application under s.” 23(4) of the Act. This
appeal is against the order dated 30-6-1973 under s. SS of
the Act.

It was contended for the appellant that. (i) in order
that an enterprise may becane an ’'undertaking’ within the
definition of the word ’'undertaking in s. 2(v) of the Act
it is necessary that the enterprise nust he engaged in
pr oduc-
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tion, supply, distribution or 'control of goods of any
description or the provision O service of any kind and that
when the appellant proposed to form the new conpany for
taki ng over the sugar unit of the appellant in consideration
of 100 per cent shares in the new conpany, that conpany had
not acquired the sugar wunit of the appellant nor was it
engaged in the production, supply, distribution or contro
of goods, etc. as an enterprise of Shahjahanpur ~Sugar
Privato Limted and so There was no proposal to acquire by
purchase, take over or otherw se of the whole or part of any
undertaking within the the neaning of s. 23(4). and (ii) in
any event the proposal to acquire 100 per <cent shares in
Shahj ahanpur Sugar Private Limted by the appellant would
not involve a proposal to acquire an undertaking to be owned
or even owned by Shahjahanpur Sugar Private Linmted, as the
acquisition of 100 per cent shares would only vest in the
appel lant, the right to control and manage the affairs of
Shahj ahanpur Sugar Private Limted.

Accepting the contentions and all owi ng the appeal
N

HELD: (Per Ray C.J. and Mathew 1.) (i) The Sugar unit
of the appellant was no doubt engaged in production of
goods. etc., when the proposal was made and was, therefore
an undertaking but it was only an wundertaking of the
appellant. as the sugar wunit had not been transferred and
had not becone an enterprise of Shahjahanpur Sugar Private
Linmted. The sugar unit did not becorme an undertaking of
Shahj ahanpur Sugar Private Limted ac it was not and could
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not be engaged in the production of goods, etc., on its
behal f before it was transferred to it. Sub-section (4) of
s. 23 is confined to the case of a proposal to acquire an
undertaki ng by purchase, take over or otherwise but, to
become an wundertaking, it nust presently be engaged in the
producti on of goods, etc. The nere fact that the Menorandum
of Associ ation of  Shahj ahanpur Sugar Private Limted
contai ned an object clause which provided for production of
sugar would not necessarily nean that the conpany would go
into production and thus becorme the owner of an undertaking
as defined in s.2(v) of the Act. Even if the phrase ’'engaged
in business’ in the definition conveys thc idea of’
embarking on it, it is not correct to say that Shahjahanpur
Sugar Private Limted had enbarked on the business of
production of sugar ~mnerely because its nenorandum of
associ ati on provided that the object of the conmpany was to
produce sugar. [387B-C, E-F]

The Union of India v. Tata Engi neering and Loconotive
Co. Ltd., [1972] 74 Bonbay Law Reporter, 1 and In re Canara
Bank Ltd., A 1.R 1973 Mysore, 95 referred to.

(ii)-1t s well settled that ~a conpany has seperate
| egal personality apart fromits shareholders and it is only
the conpany as a juristic person that could 1 own the
undert aki ng. Beyond  obtaining control ~and the right of
managenent  of Shahj ahanpur Sugar Private Limted, the
purchase of 100 per / cent shares had not ‘the effect of an
acqui sition of the undertaking owned by it. [388F-G

Per Krishna'lyer. J. (concurring) (1) An ‘undertaking
is defined as an undertaking.... which itself disclosed the
difficulty felt by the draftsnen in delineating the precise
content. Qbviously, a dynamc econonic concept cannot be
i mprisoned into i neffectual ness by a _static strict
construction. ‘Is engaged in production’, in the -context
takes in not nerely projects which have been conpl eted and
,one into production but also blue-prints. It is descriptive
of the series of’ steps culmnating in production. One is
engaged in an undertaking of production of certain goods
when he seriously set about the job of getting every thing
essential o enable production. Econom sts, adm nistrators
and industrialists understand the expression in that sense
and often times projects in imrediate prospect are
legitimately set down as undertakings engaged In the
particular line. Not the tense used but the integration of
the steps is what is decisive. Wat will materialse as a
productive enterprise in futureo can be regarded currently
as as undertaing, in the industrial sense. [391F-H]

Massachusetts B & Insurance Co. v. U S 352, U S 128,
138, and Gymkhana Club, [1968] 1 S.C.R 742 referred to.
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(2) Sections 22 and 23 (4), when pl aced in
j uxtaposition suggest that the appellant’s operation is to
establish a new undertaking (out of its old sugar | unit,

t hough) which, in view of the share-holding, will inevitably
become an inter connected undertaking of Carew & Co. (the
original undertaking, 1i.e. the appellant). Not so nuch to

acquire an existing undertaking as to establish, by a
conceal ed expansionist objective, a new undertaking wth
sugar manufacture is the core of the operation. Therefore,
it is not s. 23(4) that magnetizes the appellant’s proposa
but, prima facie, Sec. 22. [395EF]

Per Fazal Ali, J. (Concurring) The object of the Act
appears to be to pre vent concentration of wealth in the
hands of a few and to curb nonopolistic tendencies or
expansi oni st i ndustrial endeavours. This objective is sought
to be achieved by placing three-tier curb on industria
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activities to which the Act applies, nanely:-(1) By
providing that if it is proposed to substantially expand the
activities of a Conmpany by issue of fresh capital or. by
installation of new machinery, then notice to the Centra
CGovernment and its approval nust be taken under s. 21 of the
Act. (2) In the case of establishnment of a new Conpany by
insisting on the previous perm ssion of the Centra
CGovernment under s. 22 of the Act. (3) In the case of
acquisition of an existing Conpany by another Conpany by
requiring the sanction of the Central CGovernnent to be taken
by such Conpany under s. 23 of the Act. The present case nay
fall within the second category. [1398-H, 399AB]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Cvil Appeal No. 1308 of
1973.

From't he order dated the 30th June, 1973 of the Centra
CGovernment, Mnistry of Law, Justice and Conpany Affairs,
Depart ment._of Conpany Affairs.

S. V. CGupte and Vinoo Bhagat, for the appellant.

P. P. Rao and S. 'P. Nayar, for respondent.

Shri Narain, for interveners.

The Judgrment /of A N, Ray, C J., and K K Mathew, J.
was delivered by Mathew, J. V. R Krishna lyer, J. and S.
Mirtaza Fazal Ai, J. gave separate Opinions.

MATHEW J. This appeal is froman order dated 30-6-1973
passed by the Governnent of |ndia dismssing an application
filed by the appellant  on 5-5-1972 wunder s. 23(4) of the
Monopolies and Restrictive  Trade Practices Act, 1969
(hereinafter referred to as the "Act’) for acquiring 100 per
cent share capital of Shahjahanpur Sugar Private Ltd

The appellant is a public linited conpany and ' is a
subsidiary of United Breweries ~Ltd. ~and other conpanies
interconnected with it. The appellant’s undertaki ng consists
of a sugar factory and a distillery for manufacture of
liquor at Rosa, Shahjahanpur and another distillery at
Asansol The appellant’s sugar factory at Rosa had been
facing difficulties for some years on-account of inadequate
supply of sugarcane and to ensure regular and adequate
supply of sugarcane, the appellant proposed to float a
conpany with a share capital of Rs. 50 | akhs for the purpose
of taking over the sugar unit of the appellant ~and for
working it as an undertaking of the conpany to he forned.
The proposal was that the appellant would be entitled to an
allotment of 100 per cent shares in the new conpany and a
further sumof Rs. 15
, 77,093/ - as consideration for transfer of the sugar unit.
According to the appellant, its object in getting 100 per
cent shares in the new conmpany was to offer the'shares to
cane growers | ater on.

11-1L839 Sup C/75
382

The appellant wote a letter to the Secretary of the
Conpany Law A Board on 15-10-1971 stating that since the new
conpany woul d be a subsidiary of the appellant, the approva
of the Conpany Law Board under s. 372 of the Conpani es Act
woul d not be necessary, in view of the provisions of clause
(d) of sub-section 14 of the said section. The Centra
Government in the Mnistry of Industry and Conpany Affairs .
3, replied by a letter dated Novenber 1, 1971, that the
provisions of f s. 372(2) of the Conpanies Act would be
applicable to the acquisition of the shares by the appell ant
in the company proposed to be forned. The appellant,
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therefore, applied for permission under s. 372 of the
Conpanies Act to acquire the 100 per cent shares of the new
conpany upon its incorporation. The appellant was also told
by the Central Government in its letter dated 5-1-1972 that
sections 22 and 23 of the Act would prima facie be attracted
and that the appellant should file a separate application
under the relevant section. The appellant had already
intimated the Central Government, Departnment of Conpany
Affairs on 17-11-1971 that the provisions of sections 21, 22
and 23 of the Act would not apply to its proposal to acquire
the shares of the company proposed to be formed for taking
over the sugar unit of the appellant. However, the appell ant
filed an application dated 5-5-1972 purporting to be under-
s. 23 (4) of the Act. The new conpany proposed to be set up
by the appellant was incorporated on June 15, 1973 under the
name of Shahj ahanpur~ Sugar Private Limited. By order dated
July 2, 1973, the  Central CGovernment, in the Departnent of
Conpany Affairs rejected the appellant’s application under
s. 372(4) of the Conpanies Act for investing Rs. 50 |lakhs in
the equity ~shares of the capital of Shahjahanpur Sugar
Private Limted. By another order  dated 30-6-1973, the
Central CGovernnment, in-the Departnent of Conpany Affairs
also rejected the appellant’s application under s. 23(4) of
the Act. As already stated, this appeal is against the
latter order, Under s. 55 of the Act.

The point for consideration in this appeal lies in a
narrow conpass viz., whether s. 23(4) was attracted to the
facts of the case. To decide the question it i's necessary to
refer to certain provisions of the Act.

The object of the Act as is clear fromthe preanble is
that the operation of the econonic system should not result
in the concentration of economic power to the comon
detrinment, for prohibition of nonopolistic and restrictive
trade practices and for matters  connected therewith or
i nci dental thereto.

"Undertaki ng” is defined under s. 2(v):

"undert aki ng" neans an undert aki ng which 1is
engaged in the production, supply, distribution or
control of goods of any description or the provision of
service of any kind".

Chapter 111 is concerned with concentration of economc
power and s. 20 occurring in Part A of that chapter states
that this part shall apply to an undertaking if the tota
val ue of -

(i) its own assets, or

383
(ii) its own assets together wth the assets of
its inter connected undertaking 'is not |ess
than twenty crores of rupees;
and, to a dom nant undert aki ng-

(i) where it 1is a single undertaking, ‘the val ue

of its assets, or

(ii) where it consi sts of nor e t han one

undertaking, the sumtotal of the value of
the assets of all t he i nt er-connect ed
undertaki ngs constituting t he domi nati ng
undertaking, is not less than one crore of
rupees.
Section 21 deals with expansion of undertakings. It provides
that where an wundertaking to which this Part applies
proposes to substantially expand its activities by the issue
of fresh capital or by the installation of new machi nery or
ot her equipnment or in any other manner, it shall, before
taking any action to give effect to the proposal for such
expansion, give to the Central Government notice of its
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intention to nmake such expansion stating therein the schene
of finance with regard to the proposed expansi on, whether it
is connected wth any other under taking OF undertakings
and, if so, giving particulars relating to all the inter-
connect ed undertaki ngs and such other information as may be
prescri bed. Section 22 provides for the establishnent of new
undertakings. It says that no person or authority, other
than governnent, shall, after the conmmencenent of this Act,
establ i sh any new under taking which, when established woul d
become an inter-connected undertaking of an undertaking to
which clause (a) of s. 20 applies, except wunder, and in
accordance with the previous permssion of the Centra

Government. Sub-section (2) of that section provides for an
application for that purpose to the Central Governnent.
Section 23 provides:

"23. Merger, anmlgamation and take-over-(1l) Not-
wi t hst andi ng anything contained in any other [|aw for
the tinme being in force,-

(a) ~ no schene of nmerger or amalgamation of an
under taking to which this Part applies with
any ot her undert aki ng,

(b) no schene of nerger or anal gamation of two or
nor e undertaki ngs which woul d have the effect
of bringing into existence an undertaking to
whi ch clause (a) or clause (b) of s. 20 would
apply.

shal |l be sanctioned by any Court or be recognised for any
purpose or be given effect to unless the schene for such
nmerger or amal gamati on has been approved by the Centra
CGovernment under this Act.

(2) If any undertaking to which this Part applies
franes a schenme of nerger of anmlgamation wth any
ot her under taking or a schene of nerger or
amal gamation i s proposed

384

between two or nmore undertakings, and, if as a result of
such nerger or anal ganation, an undertaking would cone into
exi stence to which clause (a) or clause (b) of s. 20 would
apply, it shall, before taking any action to give effect to
the proposed schenme, make an application to the Centra
Governnment in the prescribed formw th a copy of the schene
annexed thereto, for the approval of the schene.

(3) Nothing in sub-section (1) of sub-section (2) shall
apply to the scheme of nerger or anmalgamation of such
i nterconnected undertakings as are not dom nant undertakings
and as produce the same goods.

(4) If an wundertaking to which this. Part applies
proposes to acquire by purchase, take over or otherw se the
whol e or part of an undertaking which will or may result
ei t her-

(a) inthe creation of an undertaking to which this

Part woul d apply; or
(b) in the wundertaking becomng an inter-connected

undertaki ng of an undertaking to which this Part

appl i es,

it shall, before giving any effect to its proposals, nake an
application in witing to the Central Governnment in the
prescribed form of its intention to make such acquisition
stating therein information regarding its inter-connection
wi th ot her undertakings the schene of finance with regard to
the proposed acquisition and such other information as my
be prescri bed.

(5) No proposal referred to in sub section (4) which
has been approved by the Central Governnent and no schene of
finance with regard to such proposal shall be nodified
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except with the previous approval of the Central Government.

(6) on receipt of an application under sub-section (2)
or sub-section (4), the Central CGovernnent may, if it thinks
fit, refer the nmatter to the Conmm ssion for an inquiry and
the Conmi ssion nmay, after such hearing as it thinks fit,
report to the Central CGovernnent its opinion thereon

(7) on receipt of the Commission s report the Centra
CGovernment may pass such orders as it may think fit.

(8) Notwithstandi ng anyt hing contained in any other |aw
for the tine being in force, no proposal to acquire by
purchase, take-over or otherw se of an undertaking to which
this part applies shall be given effect to wunless tho
Central Governnment has made an order according its approva
to the proposal

(9) Nothing in sub-section (4) shall apply to the
acqusi tion. by undertaking which is not a doni nant under-
385

taking, of ~another undertaking which is not also a

dom nant -undertaking, if both such undertakings produce

t he 'sane goods:

Provided that nothing in ~this sub-section shal
apply, if, as a result of such acquisition, an
undert aki ng conmes into exi stence to which clause (a) or
cl ause (b) of section 20 would apply.

Section 28 states that the Central Governnent before
accordi ng approval in the exercise of its powers under Part
A or Part of Chapter Ill shall take into account all matters
whi ch appear in the particular circunstances to be rel evant
and enjoins that « regard shal | be had 'to the need
consistently with the general ~economic position of the
country to achieve the production, supply and distribution

by nost efficient and econom cal neans, of goods ' of such
types and qualities and several -~ other considerations
specified therein

The submission of the counsel for the appellant was
that in order that an enterprise may becone an ’undert aki ng
within the definition of the word "undertaking in s. 2(v)
of the Act, it 1is necessary that the enterprise nust be
engaged in production, supply, distribution or ~ control of
goods of any description or the provision of service of any
kind and that when the appellant proposed to formthe new
conpany for taking over the sugar unit of the appellant in
consi deration of 100 per cent shares in the new conpany,
that conpany had not acquired the sugar unit~ of -the
appel lant nor was it engaged in the production, supply,
distribution or control of goods, etc. as an enterprise of
Shahj ahanpur Sugar Private Limted and so there was no
proposal to acquire by purchased take over or otherw se of
the whole or part of any undertaking within the neani ng of
s. 23(4). According to counsel, it is only when an
"undertaking’ to which Part Il applied proposes to acquire
by purchase, take over or otherw se, the whole or part of an
undertaking which would result in the creation of an
undertaking to which that Part applies that s. 23 (4) would
be attracted. In other words, the argunent was that as the
proposal was only for acquirising 100 per cent shares in
Shahj ahanpur Sugar Private Linmted, the proposal was not to
acquire the whole or any part of an wundertaking since
nei t her Shahj ahanpur Sugar Private Linited had becone the
owner of the sugar unit of the appellant as there was only a
proposal to transfer it to it, nor was that unit engaged in
production, supply. distribution or control of goods as an
enterprise owed by Shahjahanpur Sugar Private Linmited. The
further subnmission was that in any event the proposal to
acquire 100 per cent shares in Shahjahanpur Sugar Private
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Limted by the appellant would not involve a proposal to
acquire an wundertaking to be owned or even owned by
Shahj ahanpur Sugar Private Limted, as the acquisition of
100 per cent shares would only vest in the appellant, the
right to control and nanage the affairs of Shahjahanpur
Sugar Private Limted.

Section 2 of the Act nmkes it <clear that the

definitions ,given in that section will be attracted only if
the context so requires. The word
386

undertaking’ is a coat of many colours, as it has been used
in different A sections of the Act to convey different
ideas. In some of the sections, the word has been used to
denote the enterprise itself while in nmany other sections it
has been used to denote the person who owns it. the
definition of the word ’'undertaking’ in s. 2(v) of the Act
woul d indicate that 'undertaking neans an enterprise which
i s engaged in production, sale or control of goods, etc.

We think  that the question to be asked and answered in
this case in terns of s. 23 (4) is: Did the appellant make a
proposal to acquire any _undertaking of Shahjahanpur Sugar
Private Limted by purchase, take over or otherwi se? To
answer this question, it is necessary to see whether the
sugar unit whi ch~ was proposed to be transferred to
Shahj ahanpur Sugar/ Private Limted had been engaged in the
producti on of goods, etc., as an enterprise of that conpany;
It is clear that on the date of the proposal the sugar unit
of the appel I ant. ' had not becone an undertaking of
Shahj ahanpur Sugar Private Limted as it had not been
engaged in the production of goods, etc., as an enterprise
owned by that conpany. It is-only possible to visualize two
possibilities when the proposal was nmade: either the sugar
unit remained an undertaking of the appellant, although it
was proposed to be transferred to Shahjahanpur Sugar Private
Limted or that the sugar unit- became an enterprise of
Shahj ahanpur Sugar Private Limted. |If the sugar wunit
remai ned part of the undertaking of the appellant when the
proposed was nmde to take the 100 per cent shares, the
proposal cannot be one to acquire an undertaking, ‘as ex
hypothesi the wundertaking had not -been transferred to
Shahj ahanpur Sugar Private Limted. But, if the proposal to
take 100 per cent shares involved an acquisition in future
by the appellant of the sugar wunit after it has been
transferred to the new conpany, there was no proposal to
acquire by transfer, take over or ot herwi se of an
"undertaking’ as the sugar wunit was not at the tinme of the
proposal engaged in production of goods, etc. as an
enterprise of Shahjahanpur Sugar Private Limted.

An enterprise can be characterized as an undert aki ng,
within the definition of the termonly when it is engaged in
the production supply, distribution or control of goods of
any description or the provision of service of any kind. In
The Union of India v Tata Engineering and Loconotive Co.
Ltd. (1), the Court held that a nere capacity or a nere
intention by an undertaking to carry on an activity as
referred to in clause (v) of s. 2 of the Act in future al one
without its being so done in the present, i.e., at the
material date, or sone tinme in the past i.e., before the
material date, cannot nean that the undertaking is engaged
inan activity as contenplated in s. 2(v) of the Act. No
doubt, a tenporary cessation of the activity wll not
detract an enterprise fromits character as an undert aking,
if the animus to resune the activity as soon as possible is
there. If a factory has had to close Down its operations on
account of a strike, Ilock out, shortage of raw materials,
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shortage of power, or even want of finance, it cannot be
sai d

(1) [19721 Bonbay Law Reporter 1
387
that it is not engaged in the production of goods, if the
intention of the owner is to resune its activities. The view
taken in In re Canara Bank Ltd. (l) is much the sane. There
the Court followed the decision of the Bonmbay Hi gh Court
referred to above and said that wuntil a concern goes into
the actual production, it cannot be said to be an
" Undert aki ng’ .

The sugar unit of the appellant was no doubt engaged in
producti on of goods, etc., when the proposal was nade and
was, therefore, an undert aki ng; but it was only an
undert aki ng of the appellant as the sugar unit had not been
transferred and had not become an enterprise of Shahjahanpur
Sugar Private Limted. The sugar unit did not becone an
undert aki ng of Shahjahanpur Sugar Private Limted as it was
not and could not ~be engaged in the production of goods,
etc., on its behalf beforeit was transferred to it. Sub-
section (4) of s. 23 is confined to the case of a proposa
to acquire an undertaking by purchase, take over or
ot herwi se but, to becone an undertaking, it nust presently
be engaged in the ~production of goods;, etc. The nore fact
that the Menorandum of Association of Shahjahanpur Sugar
Private Limted contained an object clause which provided
for production of sugar would not necessarily nean that the
conpany would go into production and thus becorme the owner
of an undertaking as defined in s. 2(v) of the Act. Take for
instance the case of an individual or a firm Does he or it
become an ’'undertaking nerely because he or it entertains
an object to produce goods unless heor it is actually
engaged i n production of goods, etc.? Certainly not. |f that
is so in case of an individual or a firm we see no reason
why a different standard shoul d be applied in the case of a
conpany nmerely because the object or one of the objects of
the conpany is to produce goods, etc., if it is not actually
engaged in production of goods. Reference was nade to
Stroud’s Judicial Dictionary, 4th edition, Vol.” 1, p. 909
where it is stated that the phrase "engaged in any busi ness"
is apt to include enployment at a salary as well _as
enbarking on a business or in partnership. W do not think
that even if the phrase 'engaged in business’ conveys the
i dea of enbarking on it, Shahjahanpur Sugar Private Linted
had embarked on the business of production of sugar merely
because its nenorandum of association provided that the
obj ect of the conpany was to produce sugar. It is therefore
difficult to inmagine how when the proposal was made there
was an enterprise engaged in the production or. sugar and
owned by Shahj ahanpur Sugar Private Limted which could be
acqui r ed.

To put the matter in a nutshell: The sugar unit. O the
appel  ant was an undertaking of the appellant. Even if the
proposal to acquire 100 per cent shares in Shahjahanpur
Sugar Private Limted is considered to be a proposal to
acquire either Shahjahanpur Sugar Private Limted or its
sugar unit, since neither Shahjahanpur Sugar Private Linmted
nor its sugar unit as an enterprise owmed by it had gone
into production of goods, the proposal did not involve the
acquisition if an undertaking. Until the object in the
menor andum of associ ation

(1) A 1. R 1973 Mysore 95.

388
O Shahaj ahanpur Sugar Private Limited was realized by the
sugar A unit going into production on behalf of the new
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conpany, it cannot be said that either Shahjahanpur Sugar
Private Limted or the sugar unit transferred to it was an
"undertaking’. An entity which is not engaged in actua

producti on of goods or supply of services is of no economc
significance and has to be excluded fromthe purview of the
Act. Hence, what may be done by an individual, firm or
conpany in future has no ppresent economc significance.
"therefore, even if it be assuned that acquisition of 100
per cent shares could result in the acquisition of the new
conpany or of an wundertaking, the appellant was not
acquiring an ’undertaking as defined in the Act as the new
conpany would not be engaged in production of goods etc. at
the the of the acquisition of the shares by the appellant
and s. 23 (4) of the Act would not be attracted.

We also think that by the proposal to acquire the 100
per cent shares in Shahjahanpur Sugar Private Limted or by
the actual acquisition of the shares, the appellant acquired
only the control and the right to manage the company. The
word 'undertaking in the latter part of s. 23(4) denotes an
enterprise which is considered as .an entity engaged in the
producti on of —goods, etc. By setting 100 per cent shares in
Shahj ahanpur Sugar Private Linited, the appellant never
acquired that wundertaking owned by the new conpany by
purchase take over or otherw se. The undertaking remai ned
the undertaki ng of‘ Shahjahanpur Sugar Private Limted. In
other words, the purchase of 100 per cent shares in
Shahj ahanpur Sugar. Private Linited cannot be equated to the
purchase of the undertaking owned by Shahjahanpur Sugar
Private Limted. What s. 23(4) requires is the acquisition
by purchase, take over or otherwise of an undertaking. As we
said, by getting the 100 per cent shares in-Shahjahanpur
Sugar Private Limted, the appellant  only acquired the
control and the right of managenent of Shahjahanpur Sugar
Private Limted; but that wll not amount to a purchase of
the undertaking owned by that conpany It is well settled
that a company has separate |egal personality apart fromits
sharehol ders and it is only the conpany as a juristic person
that could own the, wundertaking. Beyond obtaining contro
and the right of nmanagenent of Shahjahanpur Sugar Private
Limted, the purchase of 100 per cent shares had not the
effect of an acquisition of the undertaking owned by it. No
doubt, on a dissolution of the conpany, the shareholders
woul d be entitled to a distributive share of the assets of
the conpany. But it does not follow that while the conpany
is a going concern, the shareholders are the owners of its
assets including any undertaking. It is the conpany as a
separate entity which alone can own the undertaking and the
purchase by the appellant of 100 per cent shares did not
nmake it the owner of the undertaking. W are aware that we
are dealing wth an economc |egislation calculated to give
effect to the Directive Principles of State Policy set out
in clauses (b) and (c) of Article 39 of the Constitution and
that the purpose of the |egislation should be kept in mnd
ininterpreting its provisions; but we are not prepared to
assune that the legislature has, by a sidew nd, swept away
the well established fundamental |egal concepts of the | aw
of corporation in making the legislation. W do not pause
389
to consider whether the circumstances which the Centra
CGovernment took into account in passing the order were
germane in the light of the provisions of s. 28 of the Act
as we hold that s. 23 (4) has no application at all to the
facts of the case

No argunents were addressed at the bar as to whether
the facts of the case would attract the provisions of s. 22.
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We, therefore, think it not proper to express any definite
opi nion about the applicability of that section and we

refrain from doing so. |If, however, the facts of the case
attract the provisions of s. 22, it goes w thout saying that
the appellant wll have to apply and obtain the approval as

visualized in that section

We all ow the appeal but nake no order as to costs.

KRI SHNA | YER, J.-1 have had the advantage of perusing
the judgnent of nmy |earned brother, Mithew J. but, while
concurring in the conclusion, desire to append a separate
opi nion since the strands of ny reasoning differ. Mathew,
J.’s judgnent presents the necessary facts in the sinplest
form sets out the schene and the object of the Mnopolies
and Restrictive Trade Practices Act (for short, the Act)
whose construction falls for decision, but perhaps tends to
petrify the pivotal concepts of 'undertaking defined in s.
2(v) and acquisition in the context of Part A of Chapter 111
of the ~Act, if I my say so wth respect. Perhaps we are
hearing the first case in this Court under this ’'economc
| egi sl ati'on, although three rulings fromtwo High Courts,
havi ng sonme bearing on the controversy before us, were cited
at the bar

Shri Qupte, appearing for the appellant, posed the
issue in a neatly sinplistic way when he assailed the order
of the Central Government under s. 23(4) of the Act on the
score that, absent acquisition of an 'undertaking’ in terns
of s. 2(v), the order was devoid of “jurisdiction. This
provision deals wth concentrati on of econonic power whose
inhibition is one of the paranmount purposes of the statute.
Section 23 falls within Chapter IIl, Part-A of the Act.
Section 20 states that that Part shall apply only to certain
types of undertakings. Admttedly, the appellant is a big,
plural undertaking falling within this Part and proposes to
make over the sugar unit (which is one of the enterprises of
this large nulti-production concern) to a new conpany to be
floated. This latter conpany is to have 100% of its shares
owned by the appellant and, what is nore, by a process of
inflated valuation of the assets of the sugar ‘unit the
appel lant will also appear to be advancing a | oan of severa
| akhs of rupees to it. According to the respondent (the
Union of India) and the State of U P., this new schene is
dubious in nmany ways and nore sinister than seens on the
surface. W need not go into the details except to state
that if the facts wurged by counsel for the respondent were
true, it is a highrisk to the community to approve of the
proposed schene fromthe point of view of the purposes of
the Act and the Directive Principle enshrined inArt. 39(c)
of the Constitution.

390

It is wunfortunate that in cases where the econonmc object
and A inpact of special types or legislation “call for
judicial interpretation, the necessity for a detailed
statement of the background facts and supportive data, apart
fromsonme sort of a Brandeis brief illumnating the socia
purpose of the statute, is not being fully realised by the

State. In the present appeal materials were read out from
the files which disturbed ne but no conprehensive affidavit
marshalling the social and econonic facts relevant to the
case and the statute was filed. (At least copies of the
Monopolies Inquiry Comm ssion’s Report, extracts from the
draft Bill, Notes on O auses and the objects and Reasons of
the Act were nmade available while argunents started). Even
so, the Court should hesitate to wupset the Centra

CGovernment’s order without a strong case of glaring error on
the merits and cl ear excess or absence of jurisdiction being
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made out by the appellant.

Shri Gupte, has, however, by-passed the controversia
area of facts by a Iline of legal reasoning which is
attractive but specious. He contents that s. 23(4) cannot
apply save where the dom nant undertaking (in this case, the
appel l ant) proposed to acquire ’'the whole or part of an
undertaking which wll or may result either in the creation
of a undertaking to which Part A wll apply or in the
undert aki ng becom ng an inter-connected undertaking of an
undertaking to which Part A applies’. Therefore, runs the
argunent, what is sought to be acquired nust be an
undertaking. In the present case the sugar unit is already
an asset of the appellant’s concern and what is proposed is
nothing nore than to float a new conpany whose shares wl|l
be acquired in toto by the appellant. Only when that conpany
goes into productionit _becones an ’'undertaking’ and only
then can s 23(4) possibly cover the case, the reason being
that an~ "undertaking’, by definitionins. 2(v). 'means an
undertaking which “is engaged in the production.... O
goods. ...’ . The accent placed by counsel is upon 'is engaged
in the production’ . He submts that the new conpany does not
becone an ’'undertaking’ until is ’engaged in the production
of goods’. What is not inesse but only in posse is not an
undertaking. So much so the application of s. 23(4) is
premature and the /Central Governnent’s order is illegal.
Mor eover, no acquisition of the new conpany is contenplated,
the owning of 100% shares thereof not~ being in law an
acqui sition of the undertaking as such by the appellant. |
concede there is force in this argunent.

The crucial subm ssions of ~ counsel for the appellant,
however, stand exposed to the criticismmade by Shri P. P
Rao for the respondent that they turn nore orless on a play
of words in the definition of wundertaking ill s. 2(v) and
[ egal ingenuity about acquisition _thereof. |Is there
substance in these contentions or are they | egal subterfuges
to escape fromthe statutory neshes ?

The law is not 'a broodi ng ormi potence in the sky' but
a pragmatic instrunment of social order. It is an operationa
art controlling economic life, and interpretative ‘effort
must be inbued with the statutory purpose No -doubt, grammar
is a good guide to meaning but a bad

391
master to dictate. Notwi thstanding the traditional view that
grammatical construction is the golden rule,” Justice

Frankfurter wused words of practical w sdom when he
observed: (1)
"There is no surer way to msread a docunent than
toread it literally".

I ndeed, this case really turns on the Court’'s choi ce of
the correct canon of construction as bet ween two
alternatives. |Is an 'undertaking’ an econonmic enterprise
which is actually produci ng goods ? Here we over-stress the
"in praesenti’ aspect and thereby underm ne the | egislative
object. On the contrary, is an ’undertaking used in-.its
econom ¢ sense and in its w der connotation of enbraci ng not
nerely factories which have been comm ssioned but projects
which are enbryonic and designed to go into production
i mediately fornal | egal personality is acquired and
statutory approval wunder the Act secured ? In the present
case there is already a sugar unit which is working and this
mll is being transferred as the asset of the new conpany.
The new conpany, imrediately it is registered and the
Central Governments approval under s. 23(4) obtained, wll
go on streamsince the mll’s wheels will continue to turn
regardl ess of the | egal metenpsychosis of ownership. In such
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a case it would be abandoning commonsense and economc
realty to treat the proposed undertaking as anything |ess
than an ’'undertaking’ (as defined in the Act) because it is
only in inmrediate prospect. For certain purposes, even a
child in the wonb is regarded as in existence by the | aw and
I cannot bring nyself to an understanding of the definition
which wll clearly defeat t he anti-concentrati on-of -
econom c- power objective of the |egislation. Mreover, 'to
undertake’ is to set about; to attenpt to take upon oneself
solemmly or expressly; to enter wupon; to endeavour to
perform (see Black’'s Law Dictionary). If what the appellant
intends to acquire or establish is as undertaking in fact
and therefore in law, the transformation device and the
refuge in grammar cannot’' help him the expression being
capable of taking in not nerely what is, but what is about
to be. An 'undertaking is defined as an undertaking......
which itself discloses the difficulty felt by the draftsmen
in delineating the precise content. Cbviously, a dynamc
econom ¢ concept cannot be inprisoned into ineffectual ness
by a static strict construction. 'Is engaged in production’
in the context, takes in not nerely projects which have been
conpleted and gone into production but also blueprint
stages, preparatory nmoves and |ike ante-production points.
It is descriptive of the series of steps culmnating in
production. You are engaged in an undertaking for production
of certain goods when vyou seriously set about the job of
getting everyt hing essenti al to enabl-e production
Economi sts, administrators and industrialists understand the
expression in that = sense and ~oftentines projects in
i mredi ate prospect are legitimtely set down-as undertaki ngs
engaged in the particular line. Not the tense used but the
integration of the steps is what is decisive. Wat wll
materialise as a productive enterprise in futuro can be
regarded currently as an wundertaking, in the industria
sense. It is not distant astrology but inmnent futurology,
and the phrases

392
of the statute are anenable to service of the purposes of
the law, liberally understood. Likew se, acquisition of an

undertaking is to be viewed not in a narrow sense but as a
broad business operation. Surely, the new conpany is _an
undert aki ng which, by the vesting of 100%of its share-
holding in the appellant, is going to belong to the latter.
It is either acquiring or establishing the new adventure.
That is the plain truth and | aw nust accord with it. After
all, a broadened, sophisticated and spectral sense nust be
given to these words of econom c connotation w thout being
hi de- bound by | exicography or legalism O - course, any
infant in | aw knows that hol ding shares is not acquiring the
conpany with its distinctive personality. But any adult in
cor porate econom cs knows that controlling the operations of
an industrial wunit is to acquire or establish it for al
econom ¢ pur poses-depending on whether that one is new or
pre-existing.

The word "undertaking’ takes in also enterprises
attenpted (See Webster’'s Dictionary on 'undertaking , the
meani ng having received judicial approval in AIR 1960 Bom
22 at p. 24, paragraph 4). This Court in Gynkhana C ub(1)
has accepted the meaning, given in Wbster. Sinilarly,
"engaged in" takes within its wings ’'enbarking on (Vide:
Stroud’s Judicial Dictionary, 4th Edn. Vol. 2, p. 909).

If the language used in a statute can be construed
widely so as to salvage the renedial intendnent, the Court
must adopt it. OF ~course, if the |anguage of the statute
does not admt of the construction sought, w shful thinking
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is no substitute and then, not the Court but the Legislature
is to blane for enacting a danp squib statute. In ny view,
m nor definitional disability, divorced fromthe realities
of industrial economics, if stressed as the sol e touchstone,
is sure to prove disastrous when we handl e special types of
legislation like the one in this case. | admt that viewed
fromone standpoint the logic of Shri Gupte is flaw ess, but
it also makes the lawlifeless, since the appellant is
thereby enabled neatly to nullify the whole object of
Chapter IIl whichis to inhibit concentration of econonic
power. To repeat for enphasis, when two interpretations are
feasible, that which advances the renedy and suppresses the

evil, as the legislature envisioned, nust find favour with
the Court. Are there two interpretations possible ? There
are, as | have tried to show and | opt for that which gives

the law its cl aws.
| am alive to and have kept within the linmtations of

judicial options indicated by Cardozo in a different
cont ext :

"The Judge, even when he is free, is still not

wholly free. He is not to innovate at pleasure. He is

not a knight-errant roaming at will in pursuit of his

own ideal of beauty or of goodness. He is to draw his
inspiration from consecrated principles. He is not to
yield to spasnodic sentinent, to vague and unregul ated
benevol ence. He iis to exercise a discretion inforned by
tradition, nethodized by

393
anal ogy, disciplined by system and subordinated to
"the prinordial necessity of order in the social life'.
Wde enough in —all conscience is the field of

di scretion that remains."
(Benjamin Cardozo’s ' The Nature of the Judicial Process’-
Yal e University Press (1921). Wile judicial review, at
| east on processual issues, is the hallnmark of fair dealing
with rights of persons in a Republic, there are expanding
areas of econom ¢ and technol ogi cal codes where the
adjudi cator has to trend warily and pause circunspectly,
especially because the expertise needed to -unlock the
statute is ordinarily unavailable to the judicial process
and the subject matter is too sensitive and fundamental for
the wuninstructed in the special field to handle wth
confidence. The Constitution, in its essay in building up a
just society, interdicting concentration of econom c power
to the detrinment of the community, has nmandated the State to
direct its policy towards securing that end. Mpnopolistic
hold on the nation’s econonmy takes many fornms and to
checkmat e these manoeuvres, the admnistration has to be
astute enough. Pursuant to this policy and need for flexible
action, the Act was enacted. A variety of considerations
(set out in s. 28) anenable to subtle administrative
perception and expert handling but falling beyond the
formali sed processes wunaided by research and study that the
Court is prone to adopt, may have to be exam ned before
reaching a right decision to allow or disallow seemngly
i nnocuous but really or potentially anti-social noves of

domi nant undert aki ngs. It is well-known that backdoor
techni ques, and corporate conspiracies in the economnc sense
but with i nnocent | egal veneer, have been wused by

oligopolistic organisations and nmere juridical verbalism
cannot give the Court the clue unless there is insightfu
understandi ng of the subject which, in specialised fields
like industrial economics, is beyond the normal ken or
investigation of the Court or the area of traditiona
jurisprudence. | must however enphasi ze t hat Court
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supervision and correction, within well-recognised limts,
is not an expendable itemsince the rule of law is our way

of constitutional life. In our jural order, 'the ethos of
adj udi cation’ on i ndependent court scrutiny is too
gui ntessential to be jettisoned wthout peril to those
founding values of liberty, wequality and justice, even
t hough Judges consi deri ng conpl ex and technica

| egislations, may often leave the Executive and other
speci al i sed bodi es as the "untouchabl e’ Controllerate. There
is power for the Court to interfere, but it wll be
exerci sed only when strong circunstances exist, or other
basi ¢ guidelines for control cone into play.

Even so, this function, so vital to cry a halt when
executive powers exceed their bounds or are obliquely,
oppressively or illegally used, has neaningful dinensions
and creative directions when disputes dealing with intricate
econonic legislation fall for .consideration. The absence of
research or assessor assistance with special skill
know edge and experience in fields unfamliar for jurists is
a handi cap whi ch demands attention for the sake of conpetent
justice being —admnistered by -superior Courts. After all
aw nmust grow with life, if it is to do justice to
Devel opnent, especial l'y in devel opi ng countri es.

394

Here we cone /upon one of the basic deficiencies of our
| aw studi es which do not yet take within their sweep, apart
fromjurisprudence, econonics, politics and sociol ogy. These
are distinct enough'at the core but shade off into each

other. As Roscoe Pound observed: "All the social sciences
must be co-workers, and enphatically all nust be co-workers
with jurisprudence". Georges Qurvitch supplenmented the
statenent by observing: "A little law |eads away from

soci ol ogy but nmuch | aw | eads back to it". The desiderata are
neither novel nor detractory but a recognition of the new
status of Lawvis a vis Developnent in the context of the
Court’s high function of keeping the Executive and allied
instrunmentalities wisely wthin ‘the leading strings and
form dable grip of the law. Anthony Dickey, in a University
of London Public Lecture in Laws, advocates the need for
maki ng judicial review of administrative action nmore of a
reality than it is as present and adverts to the court
having to possess ’'adequate background training and ’first
cl ass research assistance’. In another article, (1) the sane
aut hor explains the permissibility in English Courts of the
practice of seeking assessor-assistance where  speciali st
know edge and expert advice are called for in conplex case
situati ons.

These observations are nade by me to clear the ground
for approaching an 'economic’ |is of a conplex nature in a
soci o-legal way and not in the traditional litigative style.
So viewed, what does an 'undertaking’ nmean in s:-23(4) of
the Act ? Surely, ’'definitions in the Act are a 'sort of
statutory dictionary to be departed from when the context
strongly suggests it. The central problem on which  Shri
Gupte, appearing for the appellant, staked his whole case
largely is as to whether an undertaking covers only a going
concern, a running industry and not one in the offing or
process of unfol di ng.

The deci sions of the High Courts cited before us do not
convince ne. On the other hand, the reasoning based on the
present tense is faulty as already el aborated. If this Court
accepts the | egalistic connotation of ’'undertaking a
di si ngenuous crop of new conpanies with ulterior designs may
well be floated taking the cue-a consequence which this
Court should thwart because thereby the law wll be
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condemmed to a pathetic futility. But in the view | take,
may be s. 22-though not s. 23(4)-is possibly attracted.
| have already indicated nmy view on this issue. In the
instant case, the nove is to delink the sugar unit and re-
incarnate it as the Shahjahanpur Sugar (P) Ltd. W have two
provi sions which cone up for consideration in this
expansi oni st and acqui sitive situation. Section 22 reads:
"22(1) No person or authority, other than Government,
shall, after the commencenent of this Act, establish
any new undertaking which, when established, would
become an interconnected undertaking of an undertaking
to which clause (a) of section 20 applies, except
under, and in accordance with, the previ ous perni ssion
of the Central Governnment.
395
(2) Any person or authority intending to establish
a new undertaking referred to in sub-section (1) shall
before taking any action for the establishment of such
undert aking, make an application to the Centra
CGovernmrent in the prescribed formfor that Governnent’s

approval —to t he pr oposal of est abl i shi ng any
undertaking and shall set out in such application
information with- regard to the inter-connection, if

any, of the new undertaking (which is intended to be
established) with every other undertaking, the schene
of finance for the establishnent of the new undertaking
and such other information as nmay be prescribed.
(enphasi s, mine)
X X X X
Section 23 (4) runs:
“If an undertaking to which this Part applies proposes
to acquire by purchase, take-over or ~otherw se the
whol e or part of an undertaking which wll  or my
result either-
(a) inthe creation of —an undertaking to which this
Part woul d apply; or
(b) in the wundertaking becomng an inter-connected
undertaki ng of an undertaking to which'this Part
applies,
it shall, before giving any effect to-its proposals,
make an application in witing to the Central
CGovernment in the prescribed formof its intention to
make such acquisition, stating therein information
regarding its interconnection with other undertakings,
the schene of finance with regard to the proposed
acqui sition and ot her i nformation as may be
prescribed." (enphasis, nine)
The sections when placed in juxtaposition, suggest that
the appellant’s operation is to establish a new undertaking
(out of its old sugar unit, though) which, in view of the

share-holding, will inevitably becone an inter-connected
undertaking of Carew & Co. (the original undertaking, i.e.
the appellant). Not so much to acquire an existing

undertaking as to establish, by a concealed expansionist
objective, a new undertaking wth sugar manufacture is the
core of the operation. Therefore, it is not s. 23(4) that
magneti zes the appellant’s proposal but, prim facie, Sec.
22. The special provision nust exclude the general and, in
this view, the acquisition of an existing undertaking stands
repel l ed. The schene of the Act deals both with establishing
a new undertaking and acquiring (by contrast) an existing
undertaking. So | agree wth ny |earned brother Mathew J.
that the order under s. 23 (4) is beyond its pale but add
that this | ooks like a case for the application of s. 22. If
the appellant intends to go ahead with the new adventure, he
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is trying to establish, he may, prima facie have to apply
for and get the previous pernission of the Centra

Covernment under s. 22. | amnot pursuing this aspect of the
application of Sec. 22 as that wll be decided, if found
necessary, after fuller investigation fromthe angle of that
provi si on.

396

The problem of interpretation of statutes raised in
this case is far too inportant for ne to ignore the manner
in which jurists have been viewing the question in Anglo-
Saxon jurisprudence. | therefore extract relevant excerpts
fromHarry Bloomwho wote on this topic in the Mddern Law
Revi ew, p. 197, Vol. 33, March 1970:

"The Law Conmi ssion (of England) and the Scottish

Law Conmi ssion have dealt with one aspect of this
problem but on the whole they have prudently steered
clear of w der issues. Their Wite Paper is a trenchant
essay on the short com ngs of the present techniques &
rules of ~interpretation, and a mld rebuke of judges
who ‘are still too faithful to the Literal Rule. Its
mai n-burden, however i's to make the case for the use of
ext raneous docunentary aids to interpretation, and it
does so, | should think, in a way that puts the answer
to this |ong-debated question beyond doubt. Anpbng the
recomendations (summed up in draft clauses at the end
of the Report) are that courts when interpreting
statutes, should be allowed to consider the foll ow ng:

(a) all indications provided by the Act as printed by
authority including punctuation and  side-notes,
and the short title of the Act;

(b) any relevant report of a Royal ~ Conmi ssion
Conmittee or other body which has been presented
or made to or laid before  Parlianent or ' either
House before the time when the Act was passed;

(c) any relevant treaty or ot her i nternationa
agreement which is referred to in the Act or of
whi ch copies had been (presented to Parlianent by
conmand of Her Majesty before that tine, whether
or not the United Kingdomwere bound by it at that
time;

(d) any other document bearing upon the subject-matter
of the legislation which had been presented to
Parlianment by comand of Her Mjesty before that
time;

(e) any docunment (whether falling within the foregoing
par agraphs or not) which is declared by the Act to
be a relevant document for the purpose of this

section.”
X X X X
“In time, however, sonebody wll have to tackle the

basi ¢ questi on-how | ong can we sustain the fiction that
when the legislature prescribes for a problem the
court, when confronted with a difficult statute, nerely
uses the techniques of construction to wing an innate
nmeani ng out of the words?

One cannot, these days, approach the problem of
statutory interpretation in i sol ation from the
| egi sl ati ve process. And | do not think the proposal to
allow the court to consult parlianmentary documents
nmeets this objection. As long as the fiction persist
that the courts nerely "interpret’ statutes, Parlianent
will continue to put out |egislation of ever increasing

397
detail and conplexity in the belief that it nust
provide a conplete set of answers. This is a self-
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defeating anbition. Where does one look for the
intention of the legislature in today’'s nonster Acts,
with their flotillas of statutory instrunents and
schedul es, the pl ethora of boards, tribunals and
conmittees, with delegated powers, which they set up
the myriad of subjects they deal with, their confusing
cross references to other statutes, and their often
opaque and tortured | anguage that defies translation
into intelligible ideas?"

X X X X X
"What exactly are the respective roles of Parlianent
and the courts as regards legislation ? Since it is a
fiction that the courts nerely seek out the legislative
intent, there nust be a nargin in which they would or
"creatively' interpret legislation. The courts are
"finishers, refiners and polishers of |egislation which
cones to themin ~a state requiring varying degrees of
further processing,’ said Donaldson J. in Corocraft
Ltd. 'v. Pan Anerican Airways, Inc., (1968 3 WL.R 714,
732) and indeed it is no secret that courts constantly
gi ve-their own shape to enactnents."

X X X X X
"How do the present rules help, when a statute passed
ad-hoc, to deal with a situation clearly envisaged by

the legislature, “is then applied to a whole new state
of affairs that were never originally contenplated ?"
To concl ude on the point with which | began,

"undertaking’ is an expression of flexible 'senmentics and
vari abl e connotation, used in this very statute in different
senses and defined in |egal dictionaries wdely enough. In
sum what the appellant  proposed to the Central Governnment
was to establish a new undertaking, if we throw aside |egal
canoufl ages built around a verb and pierce the corporate

veil. Therefore, while jurisdiction in'the respondent to
apply s. 23(4) of the Act ‘is absent, the appellant may
caught within the spider’s web of ~s. 22-1 do not express
nyself finally. The appeal nust now succeed, but the |ega
drama may still have its fifth Act for the appellant-I
cannot be futuristic as the full  facts wll~ first be

exam ned by GCovernment for that purpose in case he chooses
to apply.

For these reasons | allow the appeal but, in - the
ci rcunst ances, nake no order as to costs.

FAZAL ALI, J.-1 agree with ny brother Mthew, J., that
s. 23 of the Mnopolies and Restrictive Trade Practices Act,
1969- hereafter to be referred to as 'the Act’'-has absolutely
no application to the facts and circunstances of the present
case. In this view of the matter the inmpugned order of the
Central Government nust, therefore, be quashed. Section 23
of the Act would apply only if the undertaking sought to be
acquired is in actual and physical existence and has gone
into actual production. The schenme which is the subject-
matter of this case is merely a proposal and unless the
undertaking is in existence and doing business it w |l not
fall within the nmeaning of s. 2(v) of the Act which defines
an "undert aki ng".
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I, however, entirely agree with my brother Krishna
lyer, J., that on the facts disclosed in the appeal the
Schene propounded by the appellant may prima facie fal
within the four corners of s. 22 of the Act. The resol ution
passed by the appellant for setting up a new Conpany nay be
extracted thus:

"RESOLVED that the Board of Directors be and is
hereby authorised to form a separate Conpany to be
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cal | ed "SHAHJAHANPUR SUGAR (PRI VATE) LIMTED', as a
whol | y-owned subsidiary of this Conpany, to ultinmately
take over and operate the Sugar Factory undertaki ng of
this Conpany at Rosa (Uttar Pradesh) as a going
concern.

FURTHER RESOLVED that the transfer of the assets
of the Sugar Factory wundertaking to the newy forned
subsi di ary, Vi z. "SHAHIAHANPUR  SUGAR  ( PRI VATE)
LIMTED', be nade on the basis of the valuation of the
respective assets made by Messrs. LEES & DHAWAN
Chartered Surveyors on May 29, 1970."

This resolution unm stakably reveals the follow ng
essential features:

(1) that the appellant intended to establish a new
Conpany and this proposal was approved by virtue
of the resolution quoted above;

(2) that the new Conpany was to be floated by
transferring 100 per cent shares from the Sugar
Unit  of the Conpany so that the appellant could
retain effective control over the new Conpany;

(3) that-the new Conpany after being established was
to be known as “SHAHJAHANPUR SUGAR (PRI VATE)
LI M TED"; and

(4) that after the establishnent " of the new Conpany
the appell antt woul d becone the owner of the new
Conpany as well as Carew Conpany Ltd. and thus the
proposed new Conpany woul d- be an-i nter-connected
undert akiing of the appel lant.

These facts, ‘therefore, may attract the essentia
ingredients of s. 22 of the Act and, if so, the appellant
cannot be allowed to float a new Conmpany wi thout conplying
with the statutory requirenents of s. 22 of the Act in which
case fuller facts may have to be .investigated for that
pur pose.

The object of the Act in my opinion appears to be to
prevent concentration of wealth in the hands of a few and to
curb rnonopolistic tendencies or expansionist industria
endeavours. This objective is sought to be achieved by
placing three-tier curb on industrial activities to which
the Act applies, nanely:-

(1) By providing that if it is proposed to
substantially expand the activities of a Conpany
by i ssue of fresh capi-
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tal or by installation of new. machinery,  then

notice to the Central Covernment and its approva

must be taken under s. 21 of the Act.

(2) Inthe case of establishment of a new Company by
insisting on the previous permssion of the
Central Governnment under s. 22 of the Act.

(3) In the case of acquisition of an existing Conpany
by another Conmpany by requiring the sanction of
the Central Covernment to be taken by such Conpany
under s. 23 of the Act.

The present case, in nmny opinion, may fall within the

second cat egory nentioned above.
V.M K. Appeal al | owed.
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