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1. Leave granted.

2. Chal l enge in this appeal is to the judgnent of a Division
Bench of the Bonbay H gh Court, Nagpur Bench uphol di ng

the conviction of the appellant for of fence puni shabl e under
Section 302 of the Indian Penal Code, 1860 (in short the 'IPC)
and sentence of inprisonment for life and fine of Rs.1,000/-
with default stipulation.

3. Background facts in a nutshell are as foll ows:

On 13th March, 2000 Bhagwan Bahadure came to
Bhendal a and stayed with Kachrabai (hereinafter referred to
as the 'deceased’ ), who was residing with her nother Tuljabai

(PW7). In the norning, of the day of incident, the appellant
started quarrelling with the deceased on a flimnmsy ground. The
appel | ant asked her to acconmpany himto his house. It is

al | eged that the appellant, who had a stick in his hand,

assaul ted the deceased by neans of the stick. The deceased
fell down on the ground. The appellant gave a bloww th the
stick on her head, whereby deceased suffered serious injuries
and became unconscious. The appellant thereafter threw the
stick and ran away towards bus stand. Sidharth (PW1)

wi tnessed the incident. He went to the roadside for bringing a
jeep to carry his nother to the hospital at Pauni.  The Medi cal
Oficer gave first-aid to the victimas the injuries were severe
and she was unconscious. The Medical Oficer advised the
famly menbers to take her to the Govt. Medical Coll ege,

Nagpur. In the meanwhile, PW1 | odged a report in the police
station against the appellant. Police registered a crine.
Deceased succunbed to the injuries on way to the hospital at
Nagpur .

4. Consi dering the evidence of PW 1,7 & 8, trial court
found the evidence to be credible and cogent and accepted the
same. He did not find any substance in the plea of the

appel lant that PW 1 & 7 were related to the deceased and,
therefore, their evidence could not be acted upon. It also did
not accept the plea that offence under Section 302 | PC was not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 7

made out. Questioning the correctness of the trial court’s
order, appeal was preferred before the H gh Court which as
not ed above did not find any substance in the appeal

5. The stand taken before the trial court and the Hi gh Court
was reiterated in this appeal

6. Lear ned counsel for the State on the other hand
supported the judgnent.

7. We shall first deal with the contention regarding

i nterestedness of the witnesses for furthering prosecution
version. Relationship is not a factor to affect credibility of a
witness. It is nore often than not that a relati on would not
conceal actual culprit and nake allegations against an

i nnocent person. Foundation has to be laid if plea of false
inmplication is made. |n such cases, the court has to adopt a
careful “approach and anal yse evidence to find out whether it is
cogent 'and credi bl e.

8. I'n Dalip Singh and Ors. ~v. The State of Punjab (AR 1953
SC 364) it has been | ai d downas under: -

"Awitness is normally to be considered

i ndependent unl ess 'he or she springs from
sources which are likely to be tainted and that
usual | y neans unl ess the witness has cause,
such as enmity against the accused, to wish to
inmplicate himfalsely. Odinarily a close
relation would be the last to screen the real
culprit and fal sely inplicate an innocent
person. It is true, when feelings run high and
there is personal cause for ennmity, that there
is a tendency to drag in an i nnocent person
agai nst whom a w tness has a grudge along

with the guilty, but foundation nust be laid
for such a criticismand the nere fact of
relationship far frombeing a foundation is
often a sure guarantee of truth. However, we
are not attenpting any sweeping
generalization. Each case rmust be judged on
its own facts. Qur observations are only made
to conbat what is so often put forward in
cases before us as a general rule of prudence.
There is no such general rule. Each case mnust
be limted to and be governed by its own
facts. "

9. The above decisi on has since been followed in Gul
Chand and Ors. v. State of Rajasthan (1974 (3) SCC.698) in
whi ch Vadi vel u Thevar v. State of Madras (AR 1957 SC 614)
was al so relied upon.

10. We nmay al so observe that the ground that the wi tness
being a close relative and consequently being a partisan

wi t ness, should not be relied upon, has no substance. This
theory was repelled by this Court as early as in Dalip Singh's
case (supra) in which surprise was expressed over the

i mpression which prevailed in the mnds of the Menbers of the
Bar that relatives were not independent w tnesses. Speaking
through Vivian Bose, J. it was observed:

"W are unable to agree with the | earned
Judges of the H gh Court that the testinony of
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the two eyewi tnesses requires corroboration
If the foundation for such an observation is
based on the fact that the witnesses are
women and that the fate of seven nen hangs

on their testinmony, we know of no such rule.
If it is grounded on the reason that they are
closely related to the deceased we are unable
to concur. This is a fallacy conmon to nmany
crimnal cases and one which anot her Bench

of this Court endeavoured to dispel in \026
"Rameshwar v. State of Rajasthan’ (AR 1952
SC 54 at p.59). We find, however, that it
unfortunately still persists, if not in the
judgrments of the Courts, at any rate in the
argunents of counsel."

11. Again in Masalti and O's. v. State of U P. (AR 1965 SC
202) this Court observed: (p. 209-210 para 14):

"But it would, we think, be unreasonable to
contend that evidence given by w tnesses
shoul d be di scarded only on'the ground that it
is evidence of partisan or interested

Wi tnesses....... The nechani cal rejection of
such evi dence on the 'sole ground that it is
parti san would invariably lead to failure of
justice. No hard and fast rule can be laid
down as to how nuch evi dence shoul d be

appreci ated. Judicial approach has to be
cautious in dealing with such-evidence; but
the plea that such evidence should be rejected
because it is partisan cannot be accepted as
correct."

12. To the sane effect is the/decision in State of Punjab v.
Jagir Singh (AIR 1973 SC 2407), Lehna v. State of Haryana

(2002 (3) scC 76) and Gangadhar Behera and Ors. v. State of
Orissa (2002 (8) SCC 381).

13. The above position was highlighted in Babul al” Bhagwan
Khandare and Anr. V. State of Mharashtra [2005(10) SCC
404] and in Salim Saheb v. State of MP. (2007(1) SCC 699).

14. This brings us to the crucial question asto which was
the appropriate provision to be applied. |In the schene of the

| PC cul pable homicide is genus and 'nmurder’ its specie./ Al
"murder’ is ’'cul pable homcide but not vice-versa. Speaking
general Iy, ’cul pable hom cide’ sans 'special characteristics of
murder is cul pabl e honicide not amobunting to murder’. For

the purpose of fixing punishment, proportionate to the gravity
of the generic offence, the IPC practically recogni zes three
degrees of cul pable homicide. The first is, what may be call ed,
"cul pabl e homicide of the first degree’. This is the gravest form
of cul pabl e homicide, which is defined in Section 300 as
"murder’. The second may be termed as ’'cul pabl e homi ci de of
the second degree’. This is punishable under the first part of
Section 304. Then, there is ’cul pable hom cide of the third
degree’. This is the |owest type of cul pable hom cide and the
puni shnment provided for it is also the | owest anong the

puni shments provided for the three grades. Cul pabl e honicide

of this degree is punishable under the second part of Section
304.
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15. The acadenic distinction between 'nmurder’ and ’cul pable
hom ci de not anounting to nurder’ has al ways vexed the

Courts. The confusion is caused, if Courts |osing sight of the
true scope and meaning of the ternms used by the legislature in
these sections, allow thenselves to be drawn into m nute
abstractions. The safest way of approach to the interpretation
and application of these provisions seens to be to keep in
focus the keywords used in the various clauses of Sections

299 and 300. The followi ng conparative table will be helpful in
appreciating the points of distinction between the two of fences.

Section 299 Section 300
A person commits cul pabl e homi ci de Subj ect to certain exceptions
if the act by which the death is caused is done- cul pabl e homicide is murder

if the act by which the
death is caused is done -

| NTENTI ON
(a) with the intention of causing (1) with the intention of
deat h; or causi ng death; or
(b) with the intention of causing (2) with the intention of
such bodily injury as is likely causi ng such bodily injury
to cause death; or as the offender knows to be
likely to cause the death of
the person to whomthe harm
i s caused;
or
(3) Wth the intention of
causing bodily injury to any
person and the bodily injury
intended to be inflicted
i's sufficient in the
ordinary course of nature
to cause death; or
KNOW_EDGE
(c) with the know edge that the act (4) with the know edge t hat
is likely to cause death. the act is so inmnently
dangerous that it ‘nmust in al
probability cause death or
such bodily injury as is
i kely to cause death, and
wi t hout any excuse for
i ncurring the risk of causing
death or such injury as is
nmenti oned above.
16. Cl ause (b) of Section 299 corresponds with clauses (2)

and (3) of Section 300. The distinguishing feature of the nens
rea requisite under clause (2) is the know edge possessed by
the of fender regarding the particular victimbeing in such a
peculiar condition or state of health that the internal harm
caused to himis likely to be fatal, notwi thstanding the fact
that such harmwould not in the ordinary way of nature be
sufficient to cause death of a person in normal health or
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condition. It is noteworthy that the 'intention to cause death’
is not an essential requirenent of clause (2). Only the

i ntention of causing the bodily injury coupled with the

of fender’s know edge of the Iikelihood of such injury causing
the death of the particular victim is sufficient to bring the
killing within the anbit of this clause. This aspect of clause
(2) is borne out by illustration (b) appended to Section 300.

17. Clause (b) of Section 299 does not postul ate any such
know edge on the part of the offender. Instances of cases
falling under clause (2) of Section 300 can be where the

assail ant causes death by a fist blowintentionally given

knowi ng that the victimis suffering froman enlarged liver, or
enl arged spl een or diseased heart and such blowis likely to
cause death of that particular person as a result of the

rupture of the liver, or spleen or the failure of the heart, as the
case may be. If the assailant had no such know edge about

the di sease or special frailty of the victim nor an intention to
cause death or bodily injury sufficient in the ordinary course

of nature to cause death, the offence will not be murder, even
if the injury which caused the death, was intentionally given.
In clause (3) of Section 300, instead of the words 'likely to

cause death’ occurring in the correspondi ng clause (b) of
Section 299, the words "sufficient in the ordinary course of
nature" have been used. Cbviously, the distinction lies
between a bodily injury likely to cause death and a bodily
injury sufficient in the ordinary course of nature to cause
death. The distinction is fine but real and if overl ooked, nay
result in miscarriage of justice. ~The difference between cl ause
(b) of Section 299 and cl ause (3) of Section 300 is one of the
degree of probability of death resulting fromthe intended
bodily injury. To put it nore broadly, it is the degree of
probability of death which determ nes whether a cul pable

hom cide is of the gravest, nediumor the | owest degree. The

word 'likely in clause (b) of Section 299 conveys the sense of
probabl e as distinguished froma nmere possibility. The words
"bodily injury....... sufficient .\in the ordinary course of nature to
cause death" neans that death will be the "nobst probable"

result of the injury, having regard to the ordinary course of

nat ure.

18. For cases to fall within clause (3), it is not necessary that

the of fender intended to cause death, so long as the death
ensues fromthe intentional bodily injury or injuries sufficient
to cause death in the ordinary course of nature. Rajwant and
Anr. v. State of Kerala, (AR 1966 SC 1874) is an apt
illustration of this point.

19. In Virsa Singh v. State of Punjab, (AR 1958 SC 465),

Vi vian Bose, J. speaking for the Court, explained the neaning

and scope of clause (3). It was observed that the prosecution
nmust prove the following facts before it can bring a case under
Section 300, "thirdly". First, it nust establish quite
objectively, that a bodily injury is present; secondly the nature
of the injury nmust be proved. These are purely objective

i nvestigations. Thirdly, it nmust be proved that there was an
intention to inflict that particular injury, that is to say, that it
was not accidental or unintentional or that some other kind of
injury was intended. Once these three elenents are proved to

be present, the enquiry proceeds further, and fourthly it mnust

be proved that the injury of the type just described made up of
the three el enents set out above was sufficient to cause death

in the ordinary course of nature. This part of the enquiry is
purely objective and inferential and has nothing to do with the

i ntention of the offender.
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20. The ingredients of clause "Thirdly" of Section 300, |IPC
were brought out by the illustrious Judge in his terse | anguage
as follows:

"To put it shortly, the prosecution nust prove the

followi ng facts before it can bring a case under

Section 300, "thirdly".

First, it nust establish, quite objectively, that a
bodily injury is present.

Secondly, the nature of the injury nmust be proved.
These are purely objective investigations.

Thirdly, it must be proved that there was an

intention to inflict that particular bodily injury, that
is to say that it was not accidental or unintentional

or that some ot her kind of injury was intended.

Once these three elenents are proved to be present,

the enquiry proceeds further and,

Fourthly, it nust be proved that the injury of the
type just described made up of the three el enents
set out above is sufficient'to cause death in the
ordinary course of nature. This part of the enquiry
is purely objective and inferential and has nothing
to do with the intention of the offender."

21. The | earned Judge expl ai ned the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the prisoner
intended to inflict a serious injury or-a trivia
one but whether he intended to inflict the
injury that is proved to be present. |f he can
show that he did not, or if the totality of the
ci rcunmst ances justify such an inference, then

of course, the intent that the section requires
is not proved. But if there is nothing beyond
the injury and the fact that the appellant
inflicted it, the only possible inference is that
he intended to inflict it. Wether he knew of its
seriousness or intended serious consequences,

is neither here or there. The question, so far
as the intention is concerned, is not whether

he intended to kill, or to inflict an injury of a
particul ar degree of seriousness but whether

he intended to inflict the injury in question
and once the existence of the injury is proved
the intention to cause it will be presuned

unl ess the evidence or the circunstances

warrant an opposite concl usion."

22. These observations of Vivian Bose, J. have becone | ocus
classicus. The test laid down by Virsa Singh's case (supra) for
the applicability of clause "Thirdly" is now ingrained in our

| egal system and has become part of the rule of law. Under
clause thirdly of Section 300 IPC, cul pable homicide is

murder, if both the follow ng conditions are satisfied: i.e. (a)
that the act which causes death is done with the intention of
causing death or is done with the intention of causing a bodily
injury; and (b) that the injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death. It
nmust be proved that there was an intention to inflict that
particul ar bodily injury which, in the ordinary course of
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nature, was sufficient to cause death, viz., that the injury
found to be present was the injury that was intended to be
inflicted.

23. Thus, according to the rule laid down in Virsa Singh s
case, even if the intention of accused was limted to the
infliction of a bodily injury sufficient to cause death in the
ordinary course of nature, and did not extend to the intention
of causing death, the offence would be murder. [Illustration (c)
appended to Section 300 clearly brings out this point.

24. Clause (c) of Section 299 and clause (4) of Section 300
both require know edge of the probability of the act causing
death. It is not necessary for the purpose of this case to dilate
much on the distinction between these correspondi ng cl auses.

It will be sufficient'to say that clause (4) of Section 300 would
be applicabl e where the know edge of the offender as to the
probability of death of a person or persons in general as

di stingui shed froma particul ar person or persons \026 being
caused fromhis imm nently dangerous act, approxinmates to a
practical certainty. Such know edge on the part of the

of fender nust be of the highest degree of probability, the act
havi ng been comm tted by the of fender without any excuse for
incurring the risk of causing death or such injury as aforesaid.

25. The above are only broad guidel ines and not cast iron

i mperatives. In nost cases, their observance will facilitate the
task of the Court. But sonetines the facts are so intertw ned
and the second and the third stages so tel escoped into each
other that it may not be convenient to give a separate

treatnent to the matters involved in the second and third

st ages.

26. The position was illum natingly highlighted by this Court
in State of Andhra Pradesh v. Rayavarapu Punnayya and Anr.

(1976 (4) SCC 382), Abdul Waheed Khan @ Waheed and O's.

v. State of Andhra Pradesh (JT 2002 (6) SC 274), and

Augustine Sal danha v. State of Karnataka (2003 (10) SCC 472)

and Thangaiya v. State of Tanmi| Nadu (2005 (9) SCC 650).

27. Keeping the aforesaid legal principles inview the factua
position is to be exam ned. It cannot be said as a rul e of

uni versal application that whenever one blow is given Section

302 IPCis ruled out. It would depend upon the facts of each

case. The weapon used, size of the weapon, place wherethe

assault took place, background facts |eading to the assault,

part of the body where the bl ow was given are some of the

factors to be considered.

28. Consi deri ng the background facts involved, the
appropriate conviction would be under Section 304 Part | |PC,
and conviction is accordingly altered. Custodial sentence of
10 years woul d neet the ends of justice.

29. The appeal is allowed to the aforesaid extent.




