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Twel ve accused persons were tried for offences under
Section 302, 307/149, 324, 147, 148 and Section 3 of
Terrorist and Disruptive Activites (Prevention) Act, 1987
(hereinafter referred to as ‘TADA') by the /| earned
Desi gnat ed Judge, Pune. Qut of the said twelve accused, 6
accused were acquitted of all the charges while the five
appel l ants herein, nanely, Bonkya alias Bharat Shivaji Mne
(A-5), Mandu Baliba Donbe (A-8), Ashok Bal oba Dombe (A-9),
Ranj ar Bhausaheb Donbe (A-10) and Kaka alias  Pandurang
Bal oba Donbe (A-11) were convicted for —offences under
Section 302/307/149 |PC and Section 3 of TADA and sentenced
to suffer I|ife inprisonnent and to pay a fine of Rs.5, 000/-
each for the offence under Section 302/149 1PC, 10 years R
and a fine of Rs.5,000/- each for the offence under Section
307/ 149 IPC, 2 years R for the offence under Section
324/ 149 IPC and life inprisonment and fine of Rs.5,000/-
each for the offence under Section 3 of TADA. In default of
paynment of fine on each of the counts, the appellants were
to undergo further Rl for two years each. The substantive
sentences of inprisonnent were however directed to run
concurrently. One accused died during the pendency of the
trial. Through this appeal under Section 19 of TADA the
appel l ants have <called in question their conviction —and
sentence. For the sake of convenience the accused shall be
referred to hereinafter by the nunber assigned to themin
the Trial Court judgnent as accused i.e. (A5 A8, A 10
etc.).

According to the prosecution case on 11th August, 1990
at about 3.00 p.m Anna Shety Band Patte, Mikesh, Ranesh and
Prakash Band Patte had gone to the Vrindavan video parl our
for watching a novie. The accused A-6, A-10 and A-11
al ongwith one other person were also present at the video
parl our. There was an altercation between the accused and
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the conplainant party when the leg of Kaka Donbe (A-11)
dashed agai nst the |l eg of Anna Shety Band Patte PW Both the
prosecution witnesses as well as the accused party left the
vi deo parlour threatening each other. The conpl ai nant party
went towards Jagdanba Hotel owned by Waman Band Patte PW At
that time Baban Karpe, Bajrang Band Patte, Sanjay Mane,
Ranmesh Pawar were al so present near the hotel. At about 4.00
p.m, the appellants and other accused persons allegedly
armed with swords, satturs and sticks arrived there in two
aut o-ri ckshaws and one jeep. Qut of the accused A-5, A-6, A-
8, A-10 and A-11 were carrying swords while A-7 and A-9 had
satturs and the remai ning accused were arnmed with sticks. On
the arrival of accused party Anna Shetty ran away.
Appel lants A-5, A-10 and A-11 thereafter assaulted Bajrang
Band Patte (PW14) on his head in front of the hotel. They
al so assaulted Baban Karpe (PW9) and Popat deceased, who
had run away to the Math, after chasing themin the auto
ri ckshaws and the jeep. It is alleged that A-5, A-10 and A
11 assaul ted Popat deceased with the swords on his head and
thi ghs and ~when Baban tried to intervene he was also
assaul ted -and —he received  a blow wth the sattur near his
knee. He ran away to conceal” hinself. Bajrang (PW14) was
taken to the hospital by Wanan PW15, Ramesh PW11 and
Prakash PW2, whereas Popat deceased who was seriously
i njured and had fall en-down unconscious after receipt of the
injuries was renmoved to the hospital by the police when it
arrived at the spot a little later. Al the-injured persons
were admitted to 'the hospital. VWile receiving the
treatnment, Popat succunmbed to his injuries. ~ On receipt of
informati on, Asstt. Police Inspector Joshi arrived at the
hospital and Baban Karpe PW9 narrated the occurrence to him
which was reduced into witing. On the basis of the said
report, an FI R for of f ences under Section
302/ 307/ 149/ 147/ 148 1 PC was regi stered vide CR No. 101 of
1990 at about 6.00 p.m The _inquest on the dead ' body of
Popat was conducted and the body was sent for post-nortem
exam nati on.

Bajrang PW 14 regai ned consciousness during the night
intervening 11th and 12th August, 1990 and nadea st at enent
to the police in respect of the incident which took place in
front of Jagdanba hotel and on the basis of that statenent,
CR No.102/90 was registered. The jeep allegedly used by the
accused party was later found in front of the house of
accused Bal oba Donbe, A1 (who died subsequently). One
sword, stained wth blood and two bl ood stained sticks were
recovered from the said jeep. An auto-rickshaw bearing
regi stration No. MAQ 5624 bel onging to Mnik Bhende- Gaval
was found abandoned in a damaged condition with broken
glasses. It was al so taken into possession vide a panchnana.
The accused were searched for but could not be traced. They
were subsequently arrested on different dates. On a
di scl osure statement nade by A-11 before the police and the
panches under Section 27 of the Evidence Act and on his
pointing out a sword was recovered fromthe field at Korti,
where it lay buried. A-10 also nade a discl osure statenent
under Section 27 of the Evidence Act to the effect that he
had buried a sword behind Yamai Tukai tenple and coul d get
it recovered. On the pointing out by A 10, the said sword
was al so recovered and taken into possession through a
panchnama. During the investigation, an identification
parade was got conducted through the Executive Magistrate,
PW 32 when Baban Karpe (PW9) and other prosecution
wi tnesses identified the assail ants. Sanples of blood of the
accused were collected for ascertaining their blood groups
and sent for chemical analysis. The bl ood sampl es of Bajrang




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 10

(PW14) and Baban Karpe (PW9) were simlarly collected. The
bl ood stained clothes of the deceased and the injured
persons as also the swords were sent to the chenica
exam ner for anal ysi s. After conpl etion of t he
i nvestigation, two charge-sheets arising out of crine
No. 101/90 and crime No.102/90 were filed before the
Desi gnated Court. During the pendency of the two charge-
sheets the Addl. Public Prosecutor through an application
Ex. P-35, requested the Court for holding trial in respect
of both the chargesheets together, which application was
allowed by the Designated Court vide order dated 5.12.1992
and that is how both the cases were tried together by virtue
of the provisions of Section 220 (1) Cr.P.C., as the series
of acts in both the cases were so inter-connected as to form
one transaction. At the trial, the prosecution alleged that
the accused party with anintent to commt terror in the
Wadar community had commtted the nurder of Popat and
injured PW9 and PW14, by using |ethal weapons and had
thereby comitted terror in the Wadar community and, thus,
comm tted an offence under Section 3 of TADA, besides the
ot her offences as already noticed. Bal oba (A-1) died during
the pendency of the trial and therefore, the proceedings
agai nst him abated. The plea of the remaining accused in
their statenents under Section 313 Cr.P.C. was one of tota
denial and false inplication. According to A-2, A-3, A5 A
6 and A-7 they had been identified by PW9, during the
identification parade, at the instance of the police. A4
alleged false inplication at the instance of PW15 Wman
while A-8 alleged false inplication at the hands of the
police with a view to pressurisehimto withdraw a conpl ai nt
concerning the nurder of his brother and 5 others allegedly
conmitted by the police. A9 also put forward a simlar
def ence, while A-10 alleged that the police had instituted a
fal se case against him at the instance of Narayan Dhot are,
according to A-11, also the witnesses had deposed falsely
against him at the instance of Narayan Dhotare. The | earned
Judge of the Designated Court acquitted A-2, A-3, A4, A6,
A-7 and A-12 of the offences charged against /them
apparently influenced by the |lack of identification of these
accused persons by the prosecution w tnesses ~at the
identification parade conducted by the Executive Magistrate.
The appel | ants, however, were convicted and sentenced in the
manner as al ready noti ced.

We have heard |learned counsel for the parties -and
perused the record.

That the incident arose out of a petty altercation
between A-11 and his three conpanions wth PW10 and his
three conpanions at the video parlour and later on led in
the homcidal death of Popat Band Patte on 11.8.1990 and
infjuries to PW and PW4 was neither disputed before the
| ear ned Designated Court nor before us. Fromthe post-nortem
report prepared by Dr. A P. Khiste (PW22), we find that the
deceased had four incised injuries which had ' caused
extensive damage to his internal organs al so. According to
PW22, the internal injuries on the deceased were a result
of the followi ng external injuries:

(1) Incised wound, transverse on |eft

groin at centre nedial to left public

symphysis and | eft superior iliac crest,

all nuscles, vessels cut, both fenora

vessels, vein artery cut, dinension 4 x

2 x 5 cns.

(2) Transverse incised wound on right

parital region, bone deep, 4 x 2 x 1

cms., 6 cns. above right ear, fracture
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of right parietal bone wth |aceration
of brain.

(3) Verticle incised wund 5 x 1 x 1
cms., bone deep at centre of vertex,

fracture of skull wth |aceration of
brai n.
PW22 opined that these injuries, individually as well as

collectively, were sufficient in the ordinary course of
nature to cause death.

PW9 was examined by Dr. Khiste PW22 who noticed the
following two injuries on his person:

(1) Transverse superficial incised wound 10x1/2 cm on

posterior of left knee in popliteal. Edges were clean

out .

(2) Abraded contusion below right knee and front of

right leg, 5 x 5 cm

PW 14 Bajrang was ~also nedically examned and the
following injuries were found on him:-

(1) 'Transverse Lacerated ~would on occipital region, 3

x 1 'cm’, bone deep. Injury was bl eeding fresh.

(2) ~Multiple abraded contusion-all over the back

The defence plea of total denial and false inplication
has been rightly rejected by the Designated Court in view of
the over-whel m ng, cogent and reliable prosecution evidence.

The trial court for the purposes of consideration of
the evidence divided the prosecution case into three parts
nanely; (i) the incident at Vrindavan - video parlour (ii)
i nci dent near Jagdanba hotel and (iii) the incident at the
Mat h.

So far as the first incident is concerned, that nerely
provided the notive for the assault near the Jagdanba hote
and the WMath. The evidence regarding the first incident was
given by PWO0O, PW1 and PW2. These witnesses deposed that
while they were watching a novie at the video parlour, A-11,
A-6 and A-10 alongwith one other person had occupied the
seats in the row behind them and when the | eg of A-11 dashed
against the leg of PWO0O, who told him to keep 'his |leg
properly, A-11 started abusing himin filthy |anguage and
threatened himthat he would "deal"” with him Inviewof the
altercation, the conplainants left the video parlour and
went towards Jagdanba hotel. Some  of the prosecution
wi t nesses including the deceased, PW and PW4 were al ready
standi ng near the Jagdanba hotel. PWLO narrated the incident
of the video parlour to those persons and in the neantine
the accused party arrived there in a jeep and two auto-
ri ckshaws and started assaulting the conplainant™ party.
However, according to the prosecution evidence itself,
during the assault, none out of the four | prosecution
witnesses with whomthe altercation had taken place at the
video parlour was injured. Near the Jagdanba Hotel it was
Bajrang PW 14 who received the injuries at the hands of the
accused. Sone of the other wtnesses including Popat
deceased and Baban PW9 fled towards the Mith to save
thensel ves. The evidence of PWO0O, PW11 and PW12 has
recei ved anple corroboration fromthe testinony of PW9, PW
13, PW14 and PW15, who deposed that while the wi tnesses
were narrating the incident of the video parlour to Wanan
Band Patte PW15 and other witnesses present there the
accused party arrived in a Jeep and two auto-rickshaws
variously armed and opened an attack on the conplai nant
party with a viewto teach thema lesson for the altercation
which had taken place earlier at the video parlour. W do
not find any force in the subnission of the | earned counse
for the appellant that since Mhan Lal PW19, who runs the
video parlour has not fully supported the prosecution
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version regarding the cause of altercation at the video
parl our, the genesis of the occurrence gets shrouded in
doubt. PW 19 was declared hostile by the prosecution and was
cross exam ned by the Addl. Public Prosecutor. We find from
a careful analysis of the evidence that the testinony of PW)
to PW15 regarding the incident at the video parlour is
cogent and trustworthy and nothing has been brought out
during the cross-examnation of these witnesses which may
cast any doubt about the correctness of the version given by
themregarding the incident at the video parlour. Even from
the evidence of the hostile wtness PW19 Mhanlal, it
enmerges that on the day of the incident there was an
altercation at the video  parlour, though he has given the
cause of the altercation to be somewhat different, which
expl anati on does not appeal  to us. Even if for the sake of
argunent we were to ignore the evidence of PWY9, it would
not materially affect the prosecution case in so faras the
incident at the video parlour ‘is concerned. W are in
agreenment ‘with the Designated Court that there is anple
evi dence |l ed by the prosecution to establish the incident at
the video  parlour and also that the said incident was the
origin for the subsequent assault.

To connect the accused wth the incidents near the
Jagdanba hotel and the -Math, the prosecution has exam ned
PVWB, PW, PW, PWO, PW1, PW2, PW3 and PW4 besides PW,
PW20 and PW1l. The /last three w tnesses, however, turned
hostile at the trial and were cross-exanined by the Addl.
Public Prosecutor wth the perm ssion of the court. Qut of
the remaining wtnesses mentioned above, PW9 and PW14 are
the injured wi tnesses. These are thus the stanmped w t nesses
whose presence admits of no-doubt and being thensel ves the
victins they would not |eave out the real ~assailants and
substitute them wth innocent persons. PW15 Wnan Band
Patte who is the owner of the Jagdanba hotel has |ent
sufficient corroboration to the testinony of the other
prosecution wtnesses in general  and PW and PW4 in
particular. Fromthe testinony of PW), it stands established
that while Mukesh PW 12 was narrating the incident which had
taken place at the video parlour, the appellants alongwth
7/8 other persons arrived in a jeep and twoauto-rickshaws
armed with swords, satturs and sticks and opened the assault
on the prosecution witnesses and that A-11 and his two
associ ates assaulted PW14 with swords. H's testinony
receives anple corroboration from the testinony of PWO,
PW1, PW4 and PW5 Wanan, the proprietor of Jagdanmba Hot el
besi des the medical evidence. These wi tnesses categorically
deposed that A-5, A-10 and A-11 were responsi bl e for causing
injuries to Bajrang PW14. These w tnesses knew the accused
frombefore by their nanmes and had also identified them
| ater when called upon to do so. They specifically described
the roles played by A-5, A-10 and A-11. PW10, PW11, PW12,
PW 13, PW14 and PW15 al so spoke about the presence of A-1,
A-8 and A-9 with their respective weapons alongwith A5, A-
10 and A-11 near the Jagdanba Hotel at the tine of assault
on PW14. An identification parade had been held by Shr
Shri kant Chi manaji Jahagirdar (PW32), Executive Magistrate.
At the identification parade, A-5 was identified by PWDO9,
PWO, PW11, PW14 and PW15; A-10 by PW 10 to 15; A-11 by
PW3 and P 9 to 15; A-1 by PW 10 to 15; A-8 and A-9 by
PW3 and by PW 10 to 15.

So far as other accused are concerned, none of the
prosecution witnesses ascribed any role to A-2, A-3 and A-12
and even though PW15 deposed at the trial about the
presence of A-4, A-6 and A-7 and stated that they were
present with the accused party but the trial court, for good
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and sufficient reasons found that his testinmony as regards
their presence in the unlawful assenbly, had not received
trustworthy corroboration from any ot her prosecution
evi dence. The |I|earned Designated Court opined that though
the identity of A-1 (since dead), A-5, A-8, A9, A 10 and A-
11 as the assailants had been established by the prosecution
evi dence beyond a reasonable doubt, the sane could not be
sai d about the participation of the remaining accused. W
agree. From our independent analytical appreciation of the
evidence on the record, we are of the opinion that the
Desi gnated Court rightly found the participation of A1, A-
5, A-8 A9 and A-11, in the assault, to have been
positively established. However, so far as A-10 is
concerned, we find that there is nmerit in the submni ssions of
the |l earned counsel for the appellant that his identify and
participation in the assault has not been established beyond
a reasonabl e doubt .

Baban Karpe PW9, hinself an injured witness, failed to
identify A-10 at the tinme of the identification parade held
by PW32,  though he identified A-10 later on in the Court
during the trial. That apart the nane of A-10 does not
figure specifically inthe statement of Baban PW9, which
fornmed the basis of the FIR Ex. 77. PW10, PW11 and PW 15
have tried to inplicate A-10 by making tell tale
i nprovenents in their statenents at the trial by ascribing a
role to him in the assault by inproving upon their
statenents earlier recorded during the investigation, with
whi ch statenents they were duly confronted. Even Bajrang PW
14 who is an injured witness hinself and deposed about the
incident at Jagdanba hotel wth sufficient details appears
to have exaggerated the version when he stated that he had
been assaulted by A-10 also besides A5 and A-11 auite
contrary to his earlier statenent. There i's only one injury
which was received by PW14 and -according to the ' other
prosecution witnesses, that injury had been caused to him by
A-11. The tendency to exaggerate the incident 'is not
uncomon and that an innocent (person may be roped in
alongwith the guilty ones is a possibility which cannot, in
the facts and circunmstances of this case, be ruled out. In
vi ew of the inprovenent nade by the prosecution w tnesses at
the trial fromtheir earlier statenments and the infirmties
already noticed, we are of the opinion that it cannot be
said with any ampbunt of certainty that the participation of
A-10 in the assault or even his presence in the unlawfu
assenbly at the time of the assault near Jagdamba hotel or
the Math, has been substantiated. The prosecution has not
been able to establish the case against A-10" beyond a
reasonabl e doubt and is our opinion he is entitled to the
benefit of the doubt.

In so far as the remaining appellants are concerned,
the evidence of the eye-witnesses and particularly of PW3
and P 9 to 14 unmi stakably connects themw th the assault
on the conplainant party near the Jagdanba hotel and at the
Math, resulting in the death of Popat and injuries being
caused to PW and PWL4. Despite searching cross-exam nation
not hi ng has been brought out in their cross-exan nation from
whi ch any doubt nay arise about the participation of A1, A
5 A8 A9 and A-11 in the assault or discredit the
testimony of any of these w tnesses. Their evidence
establishes the manner in which the assault originated as
well as the role played by each one of them The appellants
(other than A10) were as already noticed identified by
various prosecution wtnesses at the identification parade
held by PW32, the Executive Mgistrate al so. Besides, the
testinmony of these prosecution w tnesses has received anmple
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corroboration from the nmedical evidence as well as the
recoveries of the weapons of offence. From our independent
exam nation of the material on the record, we are satisfied
that the prosecution has been able to establish its case
against A-5, A-8, A-9 and A-11 and the deceased A-1 beyond a
reasonabl e doubt .

That takes us now to consider the nature of the offence
conmtted by A5 A8, A9 and A-11. The Designated Court,
as already noticed, found all of themguilty and convicted
them for the offences under Section 3 TADA, 302/149, 307/149
and 323/149 | PC

The victins, it appears fromthe record, belong to the
Wadar community. The Designated Court after considering the
evidence of the first incident and the manner of assault on
the deceased and PW9 and PW14, canme to the conclusion that
the appell ants, alongwi th sone others had intended to create
terror in a section of the people (Wadar community) and with
that intention had assaulted PW14, the deceased and PW by
| et hal weapons  and were therefore guilty of commtting an
of fence under Section 3 TADA

In our opinion the Designated Court fell in error in
hol ding that an offence under Section 3 of TADA had been
conmitted by the accused-appellants in the established facts
and circunstances of this case. Merely because the deceased
and the two injured witnesses belong to Wadar comunity, no
i nference could be drawn that the attack by the appellants
on them was intended to strike terror in a section of the
soci ety, nanely, the Wadar conmunity. There i's no basis for
such an assunption. Prosecution-has |ed no evidence in that
behal f either. It appears to be a nere coincidence that PV,
PW4 and the deceased all belong to the "Wadar Comunity".
There is nothing on the record to disclose as ‘to which
conmunity do the appellants belong to or what grievance they
had agai nst the "Wadar Comunity". By no stretch of
i mgination can it be said that the accused had the
intention to strike terror, —nuch less in a particular
section of the society, when they entered /into an
altercation at the video parlour or even when they went
after the conplainant party and opened an assault on then
opposi te Jagdanmba hotel or at the Math. None out of those
who were present at the video parlour received-any injury
and there is no material on the record to show as to which
conmmunity did they belong to either. Prosecution hasled no
evi dence nor brought any circunmstances on the record from
which any inference may be drawn that- the  appellants
intended to strike terror anongst the "Wadar Comunity". It
was not proper for the Designated Court to draw an inference
of intention fromthe nmere consequence, i.e., the victinms
belonging to the particular community. The learned tria
court appears to have ignored to take into consideration the
essential requirenents for establishing an offence under
Section 3 of TADA. In Htendra Vishnu Thakur And O hers Vs.
State of Maharashtra And OQhers [(1994) 4 SCC, 602] this
Court opined that the crimnal activity in order to invoke
TADA nmust be committed with the requisite intention  as
contenplated by Section 3(1) of the Act by use of such
weapons as have been enunerated therein and whi ch cause or
are likely toresult in the commission of offences as
mentioned in that Section. It was observed

"Thus, keeping in view the settled position that the

provisions of Section 3 of TADA have been held to be

constitutionally valid in Kartar Singh case and from
the law laid down by this Court in Usmanbhai and

Niranjan cases, it follows that an activity which is

sought to be puni shed under Section 3(1) of TADA has to
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be such which cannot be classified as a nmere |aw and
order problem or disturbance of public order or even
di sturbance of the even tenpo of the life of the
conmunity of any specified locality but is of the
nature which cannot be tackled as an ordinary crinina
activity under the ordinary penal law by the norma
| aw- enf or cenent agencies because the intended extent
and reach of the crimnal activity of the "terrorist’
is such which travels beyond the gravity of the nere
di sturbance of public order even of a ’virulent nature’
and may at times transcend the frontiers of the
locality and may include such anti-national activities
which throw a challenge to the very integrity and
sovereignty of t he country in its denocratic
polity............ ... Thus, unless the Act conpl ai ned
of falls strictly within the letter and spirit of
Section 3(1) of “"TADA and is comritted wth the
intention as envisaged by that section by nmeans of the
weapons etc. as are enunerated therein with the notive
as postul ated thereby, an accused cannot be tried or
convi-cted for an _offence under Section 3(1) of
TADA. .. ....... Li kewise, if it is only as a consequence
of the crimnal act that fear, terror or/and panic is
caused but the intention of commtting the particular
crime cannot /'be said to be the one strictly envisaged
by Section 3(1), it would be inpermssible totry or
convict and puni sh an accused under TADA. The
comm ssion of . the crine with the intention to achieve
the result as envisaged by the section and not nerely
where the consequence of the crime commtted by the

accused create that result, woul d attract the
provi sions of Section 3(1) of* TADA." (Enphasi s
suppl i ed)

Thus, keeping in view the background in which the
occurrence took place, nanmely, the altercation at the video
parlour, which has a great relevance to deternmine the
applicability of Section 3 TADA, ‘we are of the opinion that
the finding of the Designated Court that the appel lants have
conmitted an offence punishable wunder Section 3 TADA is
clearly erroneous. |In fairness to the |earned counsel for
the State M. Madhav Reddy, Sr. advocate, we nust also
record that he conceded that in the facts and circunstances
of the case and keeping in viewthe lawlaid dow by the
Constitution Bench in Kartar Singh's case [1994 (supp) Scale
1] and Hitendra Vishnu Thakur’'s case (supra) no offence
under Section 3 of TADA could be said to have been committed
by the appellants. The conviction and sentence of the
appel l ants for the offence under Section 3 TADA cannot
therefore, be sustained and is hereby set aside.

Appellants No. 1 (A5, 2 (A8, 3 (A9 and 5 (A-11)
had al ongwith the deceased accused A-1 and sone- others,
about whose identity there has been sone doubt, forned an
unl awful assenbly and in furtherance of the comon object of
that assenmbly conmitted the nurder of Popat deceased besides
causing injuries to PW and PW4. The Designated Court
therefore, rightly found the said appellants guilty of the
of fences under Section 302/149, 307/149 and Section 324/149
| PC. The conviction and sentence of appellants No.1 (A-5), 2
(A-8), 3 (A9 and 5 (A-11) for the said offences, as
recorded by the |earned Designated Court, are well nerited,
and calls for no interference.

In the result, the appeal succeeds insofar as A-10
(appellant No. 4) is concerned. He is given the benefit of
doubt and acquitted of all the charges against him He shal
be released fromcustody forthwith if not required in any
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ot her case. The conviction and sentence of appellants No.
1,2,3 and 5 for the offence under Section 3 TADA is al so set
aside but their conviction and sentence for the other
of fences as recorded by the Designated Court is upheld and
to that extent their appeals fail

Before we part with the judgnent, we would also like to
deal with a submi ssion nade on behalf of the appellants by
their | earned counsel that since the offence under Section 3
of TADA is not nade out, the crimnal appeal filed in this
court, may be transferred to the H gh Court for its disposa
in exercise of our jurisdiction under Article 142 of the
Constitution of India, for the reason that a first appea
agai nst conviction and . sentence recorded for various
of fences under the Indian Penal Code by the Sessions Court
lies to the High Court. Learned counsel submitted that the
appel l ants should not be -denied the opportunity to get the
first hearing in the H'gh Court because in the event of
their failure inthe Hgh Court, they still have a chance to
approach this Court under Article 136 of the Constitution of
India. The ~argunent is fallacious and runs in the teeth of
the express provisions of Section 19 of TADA. Section 19 (1)
and (2) of TADA read as follows :

"19. Appeal - (1) Notw'thstanding anything contained in

the Code, an appeal shall lie as a matter of right from

any judgnent, sentence or order, not being an

interlocutory order, of a Designated Court to the

Supreme Court both on facts and on -1 aw.

(2) Except as ‘aforesaid, no appeal or revision shal

lie to any court from any judgment, sentence or order

i ncluding an interl ocutory order of a Designated

Court."

A bare perusal of the above Section shows that an
appeal against the judgnent, sentence or order, of the

Desi gnhated Court (except an interlocutory order) shall lie
on facts and on law to the Suprene Court and that no appea
or revision shall lie to any other court. 1In the face of

this express provision, there is no scope to urge that the
appeal nay be transferred to the Hi gh Court because of the
acquittal of the appellants for the offence punishabl e under
Section 3 TADA by wus. In a case where the Designated Court
finds that no offence under TADA is nade out, it is open to
the said Court to transfer the case to the regular Crimna
Court under Section 18 TADA but once the charge is framed
and the case is tried by the Designated Court, an appea
agai nst conviction, sentence or acquittal-liesonly to the
Supreme Court and to no other court. Under Section 12 of
TADA the Designated Court has the jurisdiction not only to
try the cases under TADA but also to try offences under the
I ndian Penal Code if the offence under TADA is connected
with such other offences.

The anplitude of powers available to this Court under
Article 142 of the Constitution of India is normally
speaki ng not conditioned by any statutory provision but it
cannot be | ost sight of that this Court exercises
jurisdiction under Article 142 of the Constitution with a
viewto do justice between the parties but not in disregard
of the relevant statutory provisions. The transfer of the
appeal to the High Court, after hearing the appeal on nerits
and finding that Section 3 of TADA on the basis of the
evidence led by the prosecution, was not nade out, 1is
neither desirable nor proper nor permissible let alone
justified. There cannot be piece neal hearing of an appea
on nerits - first by this Court to deternmine if an offence
under TADA is made out or not and then by the Hi gh Court.
The submi ssion of the |earned counsel s, thus, devoid of
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nerits and i s consequently rejected.




